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rNo.  2239.] 

Goldsmith  et  al.  v.  Newhouse,  Trustee. 

1.  Appellate    Practlce-^Exception   to   Judgment — Bill   of   Excep- 

tions. 
The  Bufflciency  of  the  evidence  to  support  a  decree  of  fore- 
closure will 'Dot  be  considered  on  appeal  unless  an  exception  to 
the  decree  be  preserved  by  bill  of  exceptions.  A  recital  In  the 
order  allowing  an  appeal  that  an  exception  was  taken  to  the 
decree  does  not  make  the  exception  part  of  the  record. 

2.  Practice — Evrdence — Narrative  Form. 

On  an  issue  as  to  when  certain  erasures  were  made  in  a 
contract,  it  was  not  erroneous  to  permit  plaintiff's  only  attorney 
at  the  trial,  and  who  represented  plaintiff  in  the  execution  of 
the  contract,  to  be  sworn  and  testify  in  a  narrative  form  without 
questions  first  having  been  propounded  to*  him  that  when  he 
signed  plaintiff's  name  to  the  contract  he  looked  it  over  carefully 
and  no  erasure  had  been  made. 

1  (1) 
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Appeal  from  the  District  Court  of  Clear  Creek 

County. 

Messrs.  Morrison  &  DeSoto,  for  appellants. 

Mr.  Charles  C.  Parsons,  for  appellee. 

Thomson,  P.  J. 

On  the  8th  day  of  February,  1897,  F.  S.  Gold- 
smith and  Fanny  Goldsmith  entered  into  a  contract 
in  writing  with  Samuel  Newhouse,  as  trustee,  by  the 
terms  of  which,  in  consideration  of  the  payment  by 
Newhouse  of  the  cost  of  sinking  a  shaft  on  certain 
mining  property,  the  title  to  one-fourth  of  which  was 
in  the  Goldsmiths,  and  of  the  remaining  three- 
fourths  in  other  parties,  with  whom  the  Goldsmiths 
claimed  to  have  agreements  authorizing  such  con- 
tract, they  gave  him  the  exclusive  right  to  purchase 
the  property  on  certain  terms  named  in  the  contract. 
Afterwards,  on  the  15th  day  of  March,  1897,  another 
contract  was  executed  between  the  same  parties,  in 
which,  after  recitals  that  Newhouse  was  about  to 
pay  a  portion  of  the  cost  of  sinking  the  shaft,  and 
that  a  question  had  arisen  whether  the  outside  own- 
ers were  bound  by  the  contract  of  February  8,  the 
Goldsmiths  agreed  to  procure  and  deliver,  on  or  be- 
fore April  12,  1897,  to  Mr.  Newhouse,  the  written 
approval  and  assent  of  those  outside  owners  to  the 
contract  of  February  8,  and  stipulated  that  in  the 
event  of  their  failure  to  procure  such  approval  and 
assent,  Newhouse  should  not  be  liable  for  the  cost 
of  sinking  the  shaft,  and  should  have  a  lien  on  the 
property  for  all  moneys  paid  out  by  him  pursuant 
to  the  terms  of  that  contract. 

Afterwards,  on  the  22d  day  of  April,  1897,  the 
Goldsmiths  executed  and  delivered  to  Newhouse  a 
certain  instrument  by  which,  after  recital  of  the 
terms  and  conditions  of  the  two  contracts  of  Febru- 
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ary  8  and  March  15,  and  of  the  default  of  the  Gold- 
smiths in  procuring  the  approval  of  those  contracts 
by  the  other  owners  of  the  property,  the  property 
was  conveyed  to  Newhouse  to  secure  the  repayment 
of  the  moneys  expended  by  him  pursuant  to  the  con- 
tract of  February  8,  and  authority  given  to  him  to 
foreclose  the  lien  if  such  money  should  not  be  repaid 
on  or  before  the  first  of  June,  1897,  or  if  the  parties 
should  not  reach  some  new  understanding  or  agree- 
ment before  that  time.  This  action  was  brought  on 
the  10th  day  of  August,  1897,  for  the  foreclosure  of 
the  mortgage.  The  complaint  alleged  that  no  part 
of  the  monevs  advanced  bv  Newhouse  had  been  re- 
paid,  and  that  no  new  understanding  or  agreement 
in  the  premises  had  been  reached  by  the  parties. 
The  answer  averred  that  when  the  mortgage  was 
executed  the  plaintiiT  still  claimed  the  benefit  of  the 
option  of  February  8,  and  the  Goldsmiths  expected 
to  procure  the  approval  of  the  other  owners;  that, 
therefore,  the  clause  looking  to  a  new  understanding 
or  agreement  between  the  parties,  and  the  clause 
giving  the  Goldsmiths  time  until  June  1  for  the 
repayment,  were  inserted  in  the  mortgage ;  and  that 
before  that  time,  the  parties  did  come  to  a  new 
understanding  or  agreement  in  this,  that  on  the  10th 
day  of  May,  1897,  the  defendants  did  procure  and 
deliver  to  the  plaintiff  the  formal  written  approval 
and  assent  of  the  other  owners  to  the  contract  of 
February  8  and  their  agreement  to  be  bound  there- 
by, and  that  such  approval  and  agreement  was 
accepted  by  the  plaintiff.  These  averments  were 
denied  by  the  replication.  The  court  rendered  a 
decree  in  accordance  with  the  prayer  of  the  com- 
plaint, and  the  defendants  appealed. 

The  defendants  rely  for  a  reversal  of  the  judg- 
ment upon  two  alleged  errors ;  namely,  that  the  find- 
ing of  the  court  was  against  the  preponderance  of 
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the  evidence  and  the  weight  of  the  testimony;  and 
that  the  court  allowed  a  witness  for  the  plaintiff 
to  testify  without  any  questions  being  propounded 
to  him.  AVe  are  precluded  from  a  consideration  of 
the  question  whether  the  evidence  warranted  the  find- 
ings, .because  no  exception  was  preserved  to  the 
decree.  Without  such  exception  it  cannot  be  re- 
viewed on  the  evidence.  It  is  true  that  the  order 
allowing  the  appeal  recites  an  exception,  but  the 
re(*ital  is  no  evidence  that  an  exception  was  taken. 
Exceptions  are  made  part  of  the  record  only  by  bill 
of  exceptions,  allowed,  signed  and  sealed  by  the 
judge  who  presided  at  the  trial. — Patrick  v.  Weston, 
21  Colo.  73;  Colo.  Fuel  Co.  v.  Maxwell  Land  Grant 
Co.,  22  Colo.  71;  Burnell  v.  Wachtel,  4  Colo.  App. 
556. 

But  while  the  condition  of  the  record  will  not 
liermit  an  inquiry  into  the  suflSciency  of  the  evidence 
to  sustain  the  judgment,  the  question  whether,  in 
the  admission  of  evidence,  such  error  was  committed 
as  to  work  prejudice  to  the  rights  of  the  defendants, 
may  properly  be  considered.  The  contract  of  Feb- 
ruary 8  was  executed  in  triplicate.  One  copy  was 
delivered  to  the  defendants,  and  the  other  two  re- 
tained by  the  plaintiff.  The  defendants  produced 
the  paper  which  had  been  delivered  to  them,  on  the 
back  of  which  was  an  indorsement  approving  and 
ratifying  the  contract,  and  signed  by  the  other  own- 
ers of  the  property;  and  then  offered  the  contract 
and  indorsement  in  evidence.  The  contract  ap- 
peared to  have  been  materially  altered  by  the  eras- 
ure of  an  important  stipulation  which  it  contained. 
The  introduction  of  the  documents  was  resisted  on 
the  ground  of  the  alteration,  and  testimony  was  in- 
troduced on  the  question  when  and  by  whom  it  was 
made.  A  determination  of  this  question  was  im- 
portant, because  if  the  alteration  was  unauthorized 
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by  the  plaintiff,  the  contract  which  was  approved 
was  not  the  contract  made  by  the  parties.  The  two 
copies  retained  by  the  plaintiff  showed  no  erasure. 
The  defendants  produced  evidence  tending  to  show 
that  this  erasure  was  made  before  the  contracts  were 
signed,  and  the  plaintiff  furnished  evidence  tending 
to  show  that  when  the  defendants'  copy  was  de- 
livered to  them  it  was  unaltered.  In  this  condition 
of  the  evidence  Mr.  C.  C.  Parsons,  who  had  acted  for 
the  plaintiff  in  the  preparation  of  the  contracts  and 
had  executed  them  for  the  plaintiff  as  his  attorney 
in  fact,  and  who  was  the  sole  attorney  for  the  plain- 
tiff at  the  trial,  caused  himself  to  be  sworn  as  a 
witness  and  offered  a  statemtot  on  the  question  of 
the  erasure.  Objection  to  the  proposed  statement, 
unless  it  was  given  in  answer  to  questions  by  an 
attorney  provided  for  the  purpose,  being  overruled, 
Mr.  Parsons  testified  that  when  he  signed  the  name 
of  the  plaintiff  to  the  several  papers  he  looked  them 
over  carefully,  and  this  erasure  was  not  in  any  of 
them.  The  objection  made  to  Mr.  Parsons'  state- 
ment at  the  time  it  was  offered  is  insisted  on  here. 
The  objection  is  not  that  by  reason  of  his  relations 
to  the  plaintiff  he  was  not  a  competent  witness,  but 
that  he  could  not  give  his  testimony  in  a  narrative 
form.  Counsel  have  referred  us  to  no  authority 
holding  that  it  is  error  to  permit  a  witness  to  so 
testify.  Where  the  testimony  is  given  in  answer 
to  questions,  objections  may  be  interposed  as  the 
examination  proceeds,  and  counsel  thus  perhaps  be 
subjected  to  less  inconvenience  than  where  the  wit- 
ness tells  his  story  in  the  form  of  a  narration;  but 
by  the  latter  mode  counsel  is  not  deprived  of  the 
right  or  opportunity  to  object  to  improper  testimony  ; 
and  to  allow  witnesses  to  proceed  in  that  manner 
is  within  the  discretion  of  the  court. — R.  R.  Co.  r. 
Gharless,  51  Fed.  562 ;  Clark  v.  Field,  4t2  Mich.  342. 
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We  do  not  think  it  was  error  to  permit  Mr. 
Parsons  to  make  his  statement  without  being  inter- 
rogated; but  even  if  it  was,  the  error  was  entirely 
harmless.  He  had  but  a  few  words  to  say ;  his  state- 
ment related  to  a  single  subject;  questions  could 
easily  have  been  framed  to  which  successful  objec- 
tion could  nol  have  been  made  and  which  would  have 
brought  out  exactly  the  same  testimony;  so  that  by 
compelling  the  witness  to  submit  to  an  examination 
by  another  attorney  the  defendants  would  have 
gained  nothing. 

The  judgment  should  be  affirmed. 

Aifirmed. 


^^  [No.  2298.] 

fi9_i42  Jones  v.  Vanatta. 

Appellate  Practice — Record — Judgment. 

In  order  to  invoke  the  Jurisdiction  of  the  appellate  court  to 
review  a  judgment  of  the  lower  court,  a  copy  of  the  judgment 
appealed  from,  authenticated  by  the  certificate  of  the  clerk  of  the 
court  in  which  it  was  rendered  under  the  seal  of  that  court,  must 
be  lodged  with  the  clerk  of  the  appellate  court.  The  appearance 
of  what  purports  to  be  a  Judgment  in  the  bill  of  exceptions  is 
no  evidence  of  its  rendition. 

Appeal  from  the  Coxinty  Court  of  Teller  County. 

Mr.  Charles  J.  Perkins,  for  appellant. 
Thomson,  P.  J. 

The  record  in  this  case  exhibits  nothing  upon 
which  this  court  can  take  any  action.  In  its  title, 
one  party  is  called  ** appellant,"  and  the  other 
** appellee";  but  the  record  discloses  no  judgment, 
and  without  a  judgment  there  can  be  no  appeal. 

That  the  jurisdiction  of  this  court  may  be  called 
into  exercise,  an  authenticated  copy  of  the  record  of 
the  judgment  must  be  lodged  in  the  oflSce  of  its  clerk. 
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Such  record  is  authenticated  by  the  certificate  of  the 
clerk  of  the  court  in  which  the  judgment  was  ren- 
dered, under  the  seal  of  that  court.  What  purports  to 
be  a  judgment  is*  shown  in  the  bill  of  exceptions,  but 
its  appearance  there  is  no  evidence  of  its  rendition. 
—Mills'  Ann.  Code,  §389;  Yuma  Co.  v.  Lovell,  20 
Colo.  80 ;  Northrop  v.  Jenison,  12  Colo.  App.  523. 
The  case  will  be  stricken  from  the  docket. 

Stricken  from  the  docket. 


[No.  2295.] 

BUTTERFIELD   V.    O'NeILX.  ET   Ali. 

1.  Water  Rights — Abandonment. 

An  abandonment  of  a  water  right  occurs  when  the  party  in 
possession  of  such  right  deserts  it  without  any  intention  to  re- 
claim It,  and  such  Intention  is  not  shown  by  mere  nonuser  or 
failure  to  maintain  It.  A  failure  t)y  owners  of  water  rights  to 
contribute  towards  repairs  upon  the  ditch, .  and  the  fact  that 
such  owners  for  several  years  did  not  use  their  full  share  of 
water  and  one  year  used  none,  would  not  alone  prove  abandon- 
ment. 

m 

2.  Water  Rights-7-Appropriation. 

Where  several  parties  were  the  owners  of  the  shares  of  the 
capital  stock  of  a  ditch  company  which  they  acquired  from  the 
company,  the  original  appropriator  of  the  water  rights  of  the 
ditch,  and  the  shareholders^  were  entitled  to  a  proportionate 
share  of  the  water  flowing  in  the  ditch,  the  fact  that  one  of  the 
shareholders  for  several  years  contributed  more  than  his  share 
towards  maintaining  the  ditch  and  appropriated  therefrom  more 
than  his  proportional  share  of  the  water  was  not  such  prior 
appropriation  of  the  water  as  would  give  him  a  prior  right  to 
the  water  over  other  shareholders. 

Appeal  from  the  District  Court  of  Montrose  County. 

Mr.  F.  D.  Oatlin,  for  appellant. 
Mr.  John  Gray,  for  appellees. 
Thomson,  P.  J. 
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Suit  by  appellant  against  appellees  to  restrain 
them  from  interfering  Vith  the  plaintiff  in  his  use  of 
five  hundred  inches  of  water  flowing  through  a  ditch 
called  the  Spring  Creek  Valley  Ditch,  in  Montrose 
county.  Judgment  for  defendant  and  appeal  by 
plaintiff. 

The  ditch  was  constructed  in  1883  by  The  Cush- 
man  Ditch  Company  as  part  of  a  system  of  ditches  for 
the  sale  and  rent  of  water  for  irrigating  purposes. 
Some  time  afterwards  the  certificate  of  incorporation 
of  the  company  was  so  amended  as  to  change  its 
name  to  **The  Cushman  Ditch,  Reservoir  &  Fish 
Company,"  and  at  the  same  time  it  detached  the 
Spring  Creek  Valley  Ditch  from  its  general  system, 
and  set  apart  twenty-eight  shares  of  its  stock  to  rep- 
resent the  ownership  of  the  water  flowing  through 
that  ditch.  In  1887  Mr.  Eyman,  a  grantor  of  the 
plaintiff, became  the  owner  of  nine  of  the  twenty-eight 
shares.  In  1896,  seventeen  of  the  shares  were  trans- 
ferred to  Mrs.  Bonney,  the  defendants '  grantor.  The 
defendants  purchased  from  her  in  1899,  immediately 
before  the  commencement  of  this  suit.  Mr.  Cook,  the 
person  from  whom  Mrs.  Bonney  purchased  her  land, 
used  water  from  that  ditch  for  a  number  of  years  be- 
fore she  received  her  stock, — inferentially,  from  1886 
forwards.  Other  parties  held  the  remainder  of  the 
twenty-eight  shares.  Mr.  Cushman,  the  president 
and  superintendent  of  The  Cushman  Ditch  Company, 
and  of  The  Cushman  Ditch,  Reservoir  &  Fish  Com- 
pany, and  the  principal  witness  for  the  plaintiff,  tes- 
tified that  at  an  early  day  there  were  fifteen  or  twenty 
users  of  water  from  the  ditch,  and  that  they  took 
the  entire  supply ;  and  that  after  1887,  the  ditch  was 
conducted  by  the  users  principally  as  a  neighborhood 
ditch,  and  when  loans  were  made  to  the  users,  the 
loan  agents  required  a  transfer  on  the  books.  From 
this  it  would  appear  that  the  rights  of  the  several 
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users  were  represented  by  stock.  For  several  years 
in  the  early  history  of  the  ditch,  Mr,  Ryman  used  a 
considerable  quantity  of  water,  varying  from  200  to 
400  inches  in  a  year.  During  that  time  there  was  a 
large  flow  in  the  creek,  and  there  was  enough  water 
for  everyone  who  wanted  it.  The  plaintiff  testified 
that  from  the  time  when  he  purchased  his  land  from 
the  grantee  of  Ryman,  himself  and  his  tenants  did 
the  work  of  repairing  and  keeping  up  the  ditch,  and 
used  500  inches  of  water,  which  was  practically  all 
the  water  running  in  the  ditch;  but  Mr.  Cushman 
testified  that  in  1895  and  1896  Mrs.  Bonney  used  a 
considerable  quantity  of  the  water,  and  Mrs.  Bonney 
testified  that  afterwards,  on  account  of  the  plaintiff 's 
objections,  she  was  compelled  to  use  a  diminishe(i 
amount,  and  in  1898  she  used  none  at  all,  because 
the  plaintiff  would  not  let  her  have  it;  and  that  she 
Fold  her  water  rights  because  she  was  not  able  to 
fight  for  them.  She  also  testified  that  from  time  to 
time  she  did  a  considerable  amount  of  work  in  the 
way  of  maintaining  and  repairing  the  ditch.  Lat- 
terly, for  reasons  which  are  not  clearly  disclosed,  the 
flow  of  water  in  the  ditch  was  largely  diminished, 
amounting  only  to  about  500  inches. 

The  plaintiff  claims  all  this  water,  but  he  has 
not  made  the  theory  upon  which  he  prefers  his  claim 
very  comprehensible.  In  his  complaint  he  alleges  an 
abandonment  of  the  ditch  by  the  defendants  and  their 
grantors,  and  supports  the  charge  by  an  averment 
that  they  entirely  failed  to  maintain,  repair  and 
operate  the  ditch.  In  his  argument  he  grounds  his 
claim  upon  a  prior  appropriation  of  the  water  by 
himself  and  his  grantors. 

It  is  quite  clear  that  the  plaintiff  derived  no 
title  to  the  water  either  through  abandonment  or  by 
appropriation.  There  was  no  evidence  that  the 
defendants,  or  those  under  whom  they  claim,  ever 
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abandoned  any  right  they  had  in  the  water.  Failure 
by  them  to  make  repairs  or  contribute  toward  repairs 
upon  the  ditch,  even  if  such  were  the  fact,  would 
not  alone  prove  abandonment;  nor  would  the  fact 
that  for  some  years  Mrs.  Bonney  did  not  use  her 
share  of  the  water,  and  during  one  year  used  none 
at  all,  even  if  the  nonuser  was  voluntary  with  her, 
point  in  the  direction  of  abandonment.  An  abandon- 
ment occurs  when  the  party  in  possession  deserts  the 
property  without  an  intention  to  reclaim  it,  and  such 
intention  is  not  shown  by  mere  nonuser  or  failure  to 
maintain. — Putnam  v.  Curtis,  7  Colo.  App.  437. 

But  in  view  of  the  evidence  that  the  defendants ' 
immediate  grantor,  Mrs.  Bonney,  did  contribute 
toward  the  maintenance  of  the  ditch,  and  the  uncon- 
tradicted evidence  that  her  failure  to  use  her  share 
of  the  water  for  some  years,  and  during  one  year  to 
use  any,  was  due  to  the  conduct  of  the  plaintiff  him- 
self, the  charge  of  abandonment  is  not  calculated  to 
add  weight  to  the  plaintiff's  contention.  And  a  claim 
of  prior  appropriation  is  equally  baseless.  The  water 
was  appropriated  by  The  Cushman  Ditch  Company ; 
and  it  was  from  that  company,  and  from  no  other 
source,  that  the  plaintiff  derived  his  title.  The  origin 
of  the  defendants'  title  was  the  same.  •  The  rights 
of  the  parties,  plaintiff  and  defendant,  in  the  water 
are  evidenced  by  the  stock  of  the  company  held  by 
them  respectively.  The  interest  of  the  plaintiff  is  nine 
twenty-eighths  of  whatever  water  may  be  flowing 
in  the  ditch,  and  no  more,  the  remainder  being  owned 
I  by  the  defendants  and  others;  and  while  the  taking 
i  by  the  plaintiff  from  the  ditch  of  water  which  did  not 
belong  to  him  was  an  appropriation  in  the  sense  in 
which  any  wrongful  taking  of  property  is  an  appro- 
priation, it  was  not  an  appropriation  within  the  mean- 
ing of  the  law  regulating  water  rights  on  the  public 
domain. 


Apr.,  *03.]    Talcott  v.  Delta  County  L.  &  C.  Co.     11 

The  assignmenfis  of  error  go  to  the  admission 
and  rejection  of  testimony.  We  shall  not  discuss 
them,  because  the  nature  of  the  testimony  admitted, " 
and  of  that  rejected,  was  such  that  the  rulings  could 
not  in  any  manner  affect  the  decision  of  the  questions 
presented,  or  work  injury  to  the  plaintiff.  Let  the 
judgment  be  affirmed. 

Afjirmed. 

[No.  2826.] 

Talcott  v.  The  Delta  County  Land  and  Cattle 

Company. 

Appellate  Practice — Reversal — New  Trial. 

Where  a  cause  is  reversed  by  the  appellate  court  and  re- 
manded without  any  specific  directions  to  the  trial  court,  the 
appellee  or  defendant  in  error  is  entitled  as  a  matter  of  right  to 
a  new  trial,  and  it  is  reversible  error  to  deny  him  a  new  trial. 

Appeal  from  the  District  Court  of  Delta  County. 

Messrs.  Wolcott,  Vaile  &  Waterman  and  Mr. 
H.  H.  Dunham,  for  appellant.  Mr.  Willl4lm  W. 
Field,  of  counsel. 

•Mr.  D.  Y.  Burns,  for  appellee. 

Maxwell,  J. 

This  being  the  second  appeal  in  this  cause,  refer- 
ence may  he  had  to  the  case  of  The  Delta  County  Land 
(&  Cattle  Company  v.  Talcott,  17  Colo.  App.  316,  for 
a  statement  of  the  facts  out  of  which  this  litigation 
arose.  Upon  this  appeal  the  following  statement 
presents  the  material  points.  The  last  paragraph 
of  the  opinion  of  this  court  in  The  Delta  County  Land 
(&  Cattle  Company  v.  Talcott,  supra,  is  as  follows : 

*'ITpon  the  evidence  as  it  is  presented  in  this 
record,  I  think  tKe  deed  of  Lamb  to  The  Delta  Land 
&  Cattle  Company  vested  a  good  title  in  the  latter, 


12       Talcott  v.  Delta  County  L.  &  C.  Co.     [  19  C.  A. 

and  that  the  court  erred  in  canceling  the  deed    of 
release.    Let  the  judgment  be  reversed. 

''Reversed/' 

The  judgment  entered  by  this  court  was : 

*  *  It  is  therefore  considered  and  adjudged  by  the 
court  that  the  judgment  aforesaid  of  said  district 
court  be,  and  the  same  is  hereby,  reversed,  annulled, 
and  altogether  held  for  naught;  and  that  this  cause 
be  remanded  to  said  district  court  for  further  pro- 
ceedings, according  to  law.*' 

The  mandate  was: 

*  *  Now,  therefore,  this  cause  is  remanded  to  you, 
the  said  district  court  in  and  for  the  county  of  Delta, 
and  state  aforesaid,  that  such  further  proceedings 
may  be  had  in  said  cause  as  shall  conform  to  the 
judgment  of  this  court  entered  as  aforesaid,  as  also 
with  the  opinion  filed  therein. ' ' 

Upon  the  cause  coming  on  for  trial  in  the  district 
court  of  Delta  county,  the  following  motion  was 
made: 

**  Comes  now  the  defendant.  The  Delta  County 
Land  &  Cattle  Company,  by  D.  V.  Bums,  its  attorney, 
and  moves  the  court  for  an  order  pursuant  to  the 
mandate  of  the  court  of  appeals,  sustaining  its  motion 
of  nonsuit;  also  for  an  order  canceling  and  holding 
for  naught  a  certain  entry  made  herein,  on  to  wit; 
the  2()th  day  of  Mardi,  1899,  ordering  expunged  from 
the  records  of  Delta  county  that  certain  release  deed 
executed  by  Edward  L.  Kellogg,  trustee,  on  the  20th 
day  of  April,  1892,  and  recorded  on  said  day  in  book 
4,  at  page  285,  of  the  records  of  said  Delta  county, 
and  for  the  judgment  of  dismissal  and  for  costs,'* 
which  motion  was  sustained. 

At  the  time  the  foregoing  motion  was  decided, 
the  plaintiff  ''demanded  the  right-of  a  new  trial  of 
this  cause,  offered  to  produce  testimony  additional 
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to  the  testimony  which  was  produced  on  behalf  of 
the  plaintiff  at  the  former  trial  thereof, ' '  and  moved 
for  a  continuance  to  the  next  term  of  court,  which 
motion  for  a  continuance  was  supported  by  an  aflS- 
davit  of  counsel  for  plaintiff.  The  application  for  a 
continuance  and  the  motion  to  retry  and  introduce 
further  evidence,  were  denied.  Judgment  was  there- 
upon rendered  in  favor  of  the  defendant,  pursuant 
to  its  motion  above  set  forth.  Plaintiff  appeals,  and 
assigns  for  error  the  above  recited  rulings  of  the 
court. 

The  effect  of  a  judgment  of  reversal  without 
direction,  is  squarely  presented  for  determination. 
Johnson  v.  Bailey,  17  Colo.  59,  was  before  the 
supreme  court  for  review  the  second  time.  On  the 
first  trial,  Bailey  v.  Johnson,  9  Colo.  365,  '*The  judg- 
ment was  reversed  and  remanded. ' '  We  quote  from 
the  opinion  of  the  court  in  Johnson  v.  Bailey,  17  Colo. 
59,  as  pertinent  to  the  case  before  us,  the  following 
extracts : 

*^It  is  now  contended  that  certain  language  used 
by  the  court  in  its  former  opinion  of  reversal  con- 
cerning the  title  and  possession  of  the  property  at 
the  time  of  the  levy,  is  res  judicata  of  the  facts  of 
the  case,  and  therefore  that  plaintiffs'  claim  of  title 
must  be  sustained  in  any  event  as  a  matter  of  law." 

"It  is  evident,  however,  that  the  opinion  was 
not  intended  to  be  res  judicata  as  to  such  matter  in 
any  future  trial,  else  the  case  would  not  have  been 
remanded  generally,  as  for  a  trial  de  novo,  but  would 
have  been  remanded  with  directions  to  try  the  cause 
for  the  sole  purpose  of  ascertaining  the  value  of  the 
property  and  the  damages  for  its  detention,  and, 
thereupon,  to  render  judgment  in  favor  of  plaintiffs. 
But  such  course  was  not  directed  by  the  judgment 
of  reversal;  nor  was  it  the  course  actually  pursued.*' 
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*  *  The  legal  effect  of  thus  reversing  and  remand- 
ing the  cause  was  that  a  retrial  might  be  had  for  the 
determination  of  all  the  matters  in  issue  between  the 
parties  upon  such  evidence  as  might  be  produced  de 
novo,  and  not  that  certain  matters  should  be  con- 
sidered irreversibly  established  by  the  former  evi- 
dence, as  loounsel  for  appellees  now  contend. ' ' 

Applying  the  above  to  the  case  at  bar,  if  this 
court  had  intended  that  its  opinion  should  have  been 
res  judicata  as  to  all  of  the  questions  of  law  and  fact 
involved  in  this  case,  it  would  not  have  remanded 
the  case  generally,  as  for  a  trial  de  novo,  but  would 
have  remanded  it  with  directions  to  render  judgment 
in  favor  of  the  defendant  below.  Having  remanded 
it  generally,  without  directions,  it  follows  that  a 
trial  de  novo  was  intended. 

In  Dickson  v.  Bank,  11  Colo.  App.  154,  this  court 
said: 

**As  we  understand  the  law  and  as  it  is  written 
in  the  cases,  a  general  judgment  of  reversal  sends  a 
case  back  for  trial  and  for  the  same  proceedings  and 
with  the  same  rights  to  the  litigants  as  though  no 
trial  had  been  had,  and  no  judgment  had  been  entered. 
The  antecedent  judgment  is  vacated  and  set  aside, 
and  if  the  pleadings  presented  an  issue,  that  issue 
stands  for  trial  before  the  proper  tribunal  which  may 
be  either  the  court  or  the  jury,  according  to  the 
nature  of  the  suit.  *  •  •  The  court  has  precisely 
the  same  power  over  the  record  and  the  proceedings 
as  it  had  at  the  time  that  the  original  trial  was  entered 
on,  and  before  the  judgment  was  rendered. '  * 

Counsel  for  appellee  maintains  that  the  above 
ruling  is  qualified  by  the  following  language  appear- 
ing later  in  the  opinion: 

"It  may  be  quite  probable  that  if  the  appellants 
are  in  no  wise  able  to  change  their  testimony  or  alter 
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their  proof,  or  enlarge  it  so  as  to  bring  it  within  our 
decision,  the  court  would  enter  a  judgment  as  of 
nonsuit,  and  would  hardly  do  the  idle  thing — submit 
to  a  jury  on  the  same  evidence  an  issue  which  we  had 
already  adjudged  could  not  be  maintained  on  that 
proof. ' ' 

We  do  not  think  that  the  language  Irfst  quoted 
lessens  the  force  or  effect  of  the  general  principle 
laid  down  in  the  first  quotation  above  set  forth. 
Indeed,  it  seems  to  us  to  rather  support  the  \dew 
which  we  take,-^that  is,  that  upon  a  judgment  of 
reversal  generally,  there  should  be  a  retrial  of  the 
cause  as  a  matter  of  right,  for  the  last  quotation 
above  clearly  indicates  that  it  was  in  the  mind  of  the 
writer  that  a  trial  had  been  had,  and  that  after  the 
introduction  of  testimony  at  such  trial,  the  court 
as  a  matter  of  law  under  the  opinion  of  the  appellate 
court,  should  rule  that  the  evidence  was  insufficient 
to  sustain  the  issue  presented. 

An  examination  of  the  records,  opinions,  and 
decisions  of  the  appellate  courts  of  this  state,  leads 
to  the  conclusion  that  it  has  been  their  practice  to 
state  specifically  in  the  opinion  the  judgment  or 
order  which  is  to  be  entered  by  the  trial  court,  when- 
ever it  is  intended  that  a  final  disposition  should  be 
made  upon  the  record  as  it  stands;  but  when  a  re- 
versal generally  is  ordered,  a  trial  de  novoin  the  trial 
court  is  intended.  Under  the  code, — Mills '  Ann.  Code, 
sec.  398, — the  appellate  courts  are  permitted,  and  we 
believe  it  is  their  duty,  to  give  final  judgment,  or  to 
direct  such  order  or  judgment  to  be  entered  in  the 
trial  court  as  will  end  the  litigation  and  promptly 
secure  to  the  parties  their  legal  rights.  Therefore, 
where  the  judgment  is  reversed  generally,  the  pre- 
sumption is,  that  the  court  could  not  direct  such  order 
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or  jadgment^  and  the  general  mie  as  to  the  effect 
of  a  revenal  generallT  is  to  be  followed.  The  gen- 
eral mle  as  laid  down  by  the  great  weig^  of  author- 
ities, and  as  expressed  in  §  580  of  Elliott's  Appellate 
Procednie,  is  as  follows : 

"The  judgment  reversing  the  judgment  or 
decree  of  *the  trial  court,  expressed  in  general  terms 
and  without  specific  directions  or  instructions, 
ofjerates  to  completely  annul  the  judgment  or  decree 
of  the  lower  court,  and  to  restore  the  parties  to  the 
fHMition  they  occupied  when  the  original  decree  or 
judgment  was  rendered.  Its  effect  is  substantially  the 
same  as  that  of  a  judgment  awarding  a  new  trial, 
for,  in  general,  it  opens  up  the  whole  case." 

To  the  same  effect — Crispen  r.  Hannoran,  86 
Mo.  168;  Stearns  v.  Affuirre,  7  Cal.  443;  Ryan  r. 
Tomlinson,  39  Cal.  646 ;  City  v.  Bogardus,  188  111.  72 ; 
Laithe  v.  McDonald,  7  Kan.  254;  McDonald'  v. 
Swisher,  60  Kan.  610. 

The  general  rule,  as  announced  by  Elliott,  supra, 
inust  be  understood  with  the  qualification,  that  a 
judgment  of  reversal  does  not  always  and  necessarily 
open  up  the  entire  case.  We  believe,  however,  that 
tliis  case  comes  within  the  general  rule  as  above 
stated,  from  the  language  of  the  last  paragraph  of 
the  opinion,  to  wit:  *'Upon  the  evidence,  as  it  is 
I)resented  in  this  record, ' '—clearly  indicating  that 
upon  other  and  different  evidence  which  might  be 
brought  out  upon  another  tpal,  a  different  conclusion 
might  be  reached. 

The  court  committed  error  in  sustaining  the 
motion  for  nonsuit,  and  denying  a  trial  de  novo,  for 
which  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  trial  de  novo. 

Reversed. 
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[No.  2895.1 
McMURRAY    ET   AL.    V.    WrIGHT,    MaYOR,   ET   AL. 

[No.  2896. J 
AlCHELE   ET   AL.    V.    ChAMBERLAIN. 

Elections— City   and    County    of   Denver-^liarter   Convention-— 
Canvass  of  Vote. 

Under  the  amendment  to  the  constitution  creating  the  city 
and  county  of  Denver  and  providing  for  the  election  of  members 
of  a  charter  convention  it  is  the  duty  of  the  clerk  of  said  city 
and  county,  assisted  by  two  justices  of  the  peace,  and  not  of  the 
city  council,  to  canvass  the  returns  of  an  election  for  members 
of  such  charter  convention,  and  to  issue  certificates  of  election 
to  the  members  elected  thereto. 

Appeal   from   the  District   Court  of   the   City  and 

County  of  Denier. 

Mr.  James  H.  Brown,  Mr.  T.  J.  O'Donnell,  Mr. 
W.  H.  Bryant,  Mr.  Guy  Le  R.  Stevick,  and  Mr.  J  as. 
H.  Pershing,  for  appellants. 

Mr.  H.  RiDDELL,  and  Messrs.  Ward  &  Ward,  for 
appellees. 

Thomson,  P.  J. 

In  prescribing  the  manner  in  which  elections 
shall  be  conducted,  it  is  provided  by  the  general  elec- 
tion law  of  the  state  that  as  soon  as  all  the  votes  shall 
have  been  read  over  and  counted,  the  judges  of  elec- 
tion shall  make  a  certificate  under  their  hands,  and 
attested  by  the  clerks,  stating  the  number  of  votes 
each  candidate  received,  designating  the  office  for 
which  he  was  a  candidate,  and  cause  the  certificate 
to  be  delivered  to  the  clerk  of  the  county  in  which 
the  election  was  held;  and  that  on  the  10th  day 
after  the  close  of  the  election,  or  sooner,  if  all  the 
returns  be  deceived,  the  county  clerk,  taking  to  his 
assistance  two  justices  of  the  peace  of  his  county, 
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one  of  whom  belongs  to  a  political  party  different 
from  his  own,  shall  proceed  to  open  the  returns, 
canvass  them,  and  make  out  and  deliver  a  certificate 
of  election  to  each  of  the  persons  having  the  highest 
number  of  votes  for  the  county  and  precinct  officers 
respectively.  The  law  further  provides  that  special 
elections  shall  be  conducted,  and  the  results  thereof 
canvassed  and  certified,  in  all  respects  as  near  as 
practicable  in  like  manner  as  general  elections. — 
Mills'  Ann.  Stats.,  sees.  1588, 1624, 1626. 

Article  IV  of  the  charter  of  the  city  of  Denver 
provides  for  the  election  of  officers  for  that  city,  nam- 
ing the  offices  to  be  filled,  and  fixing  the  time  of  the 
election.  It  further  provides  that  the  city  council 
shall  meet  in  joint  convention  on  the  first  Thursday 
succeeding  every  such  election,  and  canvass  the 
returns  of  the  votes  cast  in  the  various  wards  and 
precincts  of  the  city  at  such  election,  in  such  manner 
as  may  be  prescribed  by  ordinance;  and  upon  the 
completion  of  the  canvass,  declare  the  result,  where- 
upon a  certificate  of  election,  signed  by  the  mayor 
and  attested  by  the  city  clerk,  shall  immediately  issue 
to  the  persons  elected. — Session  Laws  1893,  p.  190. 

An  amendment  to  the  constitution  was  proposed 
by  the  general  assembly  on  the  18th  day  of  March, 
1901,  which  was  duly  ratified  and  approved  by  the 
qualified  electors  of  the  state  at  the  general  election 
in  November,  1901.  By  section  1  of  that  amendment 
the  municipal  corporation,  known  as  the  city  of  Den- 
ver, and  all  municipal  corporations  and  that  part 
of  the  quasi  municipal  corporation  known  as  the 
county  of  Arapahoe,  included  within  the  exterior 
boundaries  of  the  city  of  Denver  as  the  same  should 
exist  at  the  taking  effect  of  the  amendment,  were 
consolidated  and  declared  to  be  a  single  body  politic 
and  corporate  by  the  name  of  the  city  and  county  of 
Denver.    By  the  terms  of  section  2,  the  officers  of 
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the  city  and  county  of  Denver  were  to  be  such  as  by 
appointment  or  election  should  be  provided  for  by 
charter ;  but  every  charter  must  designate  the  officers 
who  should,  respectively,  perform  the  acts  and  duties 
required  of  county  officers  to  be  done  by  the  consti- 
tution or  by  the  general  law,  as  far  as  applicable. 
Section  3  provided  that  immediately  upon  the  can- 
vass of  the  vote  showing  the  adoption  of  the  amend- 
ment, it  should  be  the  duty  of  the  governor  to  issue 
his  proclamation  accordingly,  and,  thereupon,  the 
city  of  Denver  and  all  municipal  corporations  and 
that  part  of  the  county  of  Arapahoe  included  within 
the  boundaries  of  the  city,  should  merge  into  the  city 
and  county  of  Denver,  and  the  terms  of  office  of  all 
officers  of  the  city  of  Denver,  the  included  municipali- 
ties, and  the  county  of  Arapahoe  should  terminate, 
except  that  .the  then  mayor,  auditor,  engineer,  coun- 
cil (which  should  perform  the  duties  of  a  board  of 
county  commissioners),  police  magistrate,  chief  of 
police  and  boards  of  the  city  of  Denver,  should  be, 
respectively,  the  same  officers  of  the  city  and  county 
of  Denver ;  that  the  engineer  should  be  ex-offtcio  sur- 
veyor, and  the  chief  of  police  ex-officio  sheriff,  of  the 
city  and  county  of  Denver;  that  the  then  clerk  and 
eX'Offtcio  recorder,  the  treasurer,  the  assessor  and 
coroner,  of  the  county  of  Arapahoe,  and  the  justices 
of  the  peace  and  constables  holding  office  within  the 
city  of  Denver,  should  be,  respectively,  the  same 
officers  of  the  city  and  county  of  Denver;  that  the 
district  attorney  should  be  ex-ofjficio  the  attorney  of 
the  city  and  county  of  Denver ;  and  that  the  several 
officers  should  hold  their  offices  as  specified  only  until 
their  successors  should  be  duly  elected  and  qualified 
as  in  the  amendment  provided,  except  that  the  then 
district  judges,  county  judge,  and  district  attorney 
should,  respectively,  serve  the  full  terms  for  which 
they  were  elected.    So  much  of  section  4  as  is  neces- 
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sary  to  a  consideration  of  the  questions  presented 
by  this  record,  reads  as  follows: 

*  *  The  charter  and  ordinances  of  the  city  of  Den- 
ver as  the  same  shall  exist  when  this  amendment  takes 
effect,  shall,  for  the  time  being  only,  and  as  far  as 
applicable,  be  the  charter  and  ordinances  of  the 
city  and  county  of  Denver;  but  the  people  of  the 
city  and  county  of  Denver  are  hereby  vested  with, 
and  they  shall  always  have,  the  exclusive  power  in 
the  making,  altering,  revising  or  amending  their  char- 
ter, and,  within  ten  days  after  the  proclamation  of 
the  governor  announcing  the  adoption  of  this  amend- 
ment the  council  of  the  city  and  county  of  Denver 
shall,  by  ordinance,  call  a  special  election,  to  be  con- 
ducted as  provided  by  law,  of  the  qualified  electors 
in  said  city  and  county  of  Denver,  for  the  election 
of  twenty-one  taxpayers  who  shall  hava  Ijeen  qualified 
electors  within  the  limits  thereof  for  at  least  five 
years,  who  shall  constitute  a  charter  convention  to 
frame  a  charter  for  said  city  and  county  in  harmony 
with  this  amendment.  Immediately  upon  completion, 
the  charter  so  framed,  with  a  prefatory  synopsis, 
shall  be  signed  by  the  officers  and  members  of  the  con- 
vention and  delivered  to  the  clerk  of  said  city  and 
county,  who  shall  publish  the  same  in  full,  with  his 
official  certification,  in  the  official  newspaper  of  said 
city  and  county,  three  times,  and  a  week  apart,  the 
first  publication  being  with  the  call  for  a  special 
election,  at  which  the  qualified  electors  of  said  city 
and  county  shall  by  vote  express  their  approval  or 
rejection  of  the- said  charter.  If  the  said  charter  shall 
be  approved  by  a  majority  of  those  voting  thereon, 
then  two  copies  thereof  (together  with  the  vote  for 
and  against)  duly  certified  by  the  said  clerk,  shall, 
within  ten  days  after  such  vote  is  taken,  be  filed 
with  the  secretary  of  state,  and  shall  thereupon 
become  and  be  the  charter  of  the  city  and  county  of 
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Denver  •  •  •  and  shall  become  the  organic  law 
thereof,  and  supersede  any  existing  charters  and 
amendments  thereof. ' '  Section  5  provides  for  future 
amendments  of  the  charter,  or  the  adoption  of  a  new 
charter  by  the  citizens  of  the  city  and  county  of 
Denver. — Session  Laws  1901,  p.  97,  et  seq. 

Pursuant  to  the  requirement  of  section  4,  procla- 
mation of  the  adoption  of  the  amendment  by  the  gov- 
ernor having  been  duly  made,  the  council  of  the  city 
and  county  of  Denver  called  an  election  for  members 
of  the  charter  convention,  to  be  held  on  the  2nd  day 
of  June,  1903,  which  election  was  accordingly  so  held, 
and  the  returns  of  the  election  delivered  to  Julius 
Aichele,  former  clerk  of  Arapahoe  county  and,  at  the 
time  of  receiving  the  returns,  clerk  of  the  city  and 
county  of  Denver,  by  virtue  of  the  amendment.  The 
council  of  the  city  and  county  of  Denver  insisted  that 
a  canvass  of  the  returns  could  not  lawfully  be  made 
except  by  it ;  and  Julius  Aichele,  the  city  and  county 
clerk,  asserted  authority  in  himself  to  make  the  can- 
vass with  two  assistant  justices  whom  he  had  chosen 
for  the  purpose.  At  the  suit  of  Thomas  McMurray 
et  al.,  a  temporary  injunction  was  allowed  against 
the  mayor  and  the  members  of  the  council,  restrain- 
ing them  from  interfering  with  the  returns  until  the 
further  order  of  the  court ;  and,  at  the  suit  of  Fred 
J.  Chamberlain,  the  clerk  and  his  two  justices  were 
similarly  enjoined.  The  two  cases  were  finally  heard 
together,  with  the  result  that  the  injunction  against 
the  mayor  and  council  was  dissolved,  and  that  against 
the  clerk  and  justices  made  perpetual.  These  judg- 
ments have  been  brought  here  for  review  by  appeal. 

The  moment  the  constitutional  amendment  took 
effect,  the  municipal  corporation,  known  as  the  city 
of  Denver,  and  the  quasi  corporation,  known  as  the 
county  of  Arapahoe,  ceased  to  exist ;  and  a  new  body 
politic  and  corporate  was  created,  called  the  city  and 
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county  of  Denver.  At  the  same  time  the  terms  of 
all  officers  of  the  city  of  Denver,  the  included  cor- 
porations, and  the  county  of  Arapahoe,  except  the 
district  judges,  the  county  judge  and  district  attorney, 
expired ;  but  for  the  purpose  of  furnishing  the  new 
corporation  with  a  government  until,  under  the  char- 
ter to  be  framed,  an  election  for  the  proper  officers 
could  be  had,  the  mayor,  council,  boards,  and  certain 
other  officers  of  the  city  of  Denver,  and  certain  of 
the  officers  of  Arapahoe  county,  were  constituted  by 
the  amendment  officers  of  the  citv  and  countv  of 
Denver.  The  mayor,  and  the  persons  composing  the 
council,  of  the  city  of  Denver,  became,  by  virtue  of 
the  amendment,  the  mayor  and- council  of  the  city  and 
county  of  Denver.  The  mavor  and  members  of  the 
council,  as  well  as  all  other  officers  of  the  new  corpora- 
tion, derive  their  title  to  office  solely  from  the  amend- 
ment ;  they  have  therefore  such  powers  as  it  expressly 
confers,  or  are  legitimately  deducible  from  it  and 
consistent  with  it,  and  no  other.  A  power  expressly 
conferred  on  the  council  is  the  power  to  enact  an 
ordinance  calling  an  election  for  members  of  the  char- 
ter convention.  The  council  is  also  clothed  with  all 
the  powers  of  a  board  of  county  commissioners. 
What  those  powers  are  is  to  be  found  in  the  statutes 
of  the  state  pertaining  to  county  government.  The 
old  charter  of  the  city  of  Denver,  in  so  far  as  it  is 
the  charter  of  the  city  and  county  of  Denver,  is 
likewise  to  be  considered  in  determining  the  extent 
of  the  council 's  authority.  But  that  charter  is  not  the 
charter  of  the  city  and  county  except  qualifiedly.  It 
is  such  charter  only  in  so  far  as  it  is  applicable  to 
the  constitution  of  the  new  corporation;  however, 
subject  to  this  qualification,  the  council  of  the  city 
and  county  of  Denver  possesses  all  the  powers  con- 
ferred by  the  charter  upon  the  city  council  of  the 
citv  of  Denver. 
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The  right  of  the  council  to  canvass  the  vote  cast 
at  the  charter  election  is  not  expressly  conferred  by 
the  amendment,  nor  is  its  exercise  necessarily  incident 
to  the  power  to  call  the  election.  Neither  does  it 
belong  to  the  council  when  acting  in  the  capacity  of  a 
board  of  county  commissioners.  Whatever  such 
board  might  lawfully  do,  it  may  do ;  but  the  canvass- 
ing of  the  returns  of  the  votes  cast  at  an  election 
is  not  confided  by  the  law  to  a  board  of  county  com- 
missioners. Not  being  conferred  elsewhere,  the 
authority  asserted  in  the  council,  if  it  exists  at  all, 
must  be  found  in  the  provisions  of  the  charter  of  the 
city  which  are  applicable  to  the  city  and  county. 

The  constitutional  amendment  requires  the  elec- 
tion of  members  of  a  charter  convention  to  be  con- 
ducted as  provided  by  law;  and  if  article  IV  of 
the  old  charter  can  be  held  applicable  to  an  election 
possessing  the  features  and  characteristics  of  this, 
then  it  may  be  conceded  that  the  words,  ^  *  as  provided 
by  law,''  have  reference  to  its  provisions,  and  that 
it  furnishes  the  rule  for  the  conduct  of  the  election. 
While  the  only  election  provided  for  in  the  charter, 
was  an  election  for  mayor  and  other  city  oflScers,  yet 
if  this  had  been  an  election  specially  authorized  for 
some  purely  municipal  purpose  by  an  amendment  to 
the  charter,  in  which  no  specific  provision  had  been 
made  for  the  conduct  of  the  election,  then  the  mode 
prescribed  by  the  charter  for  the  conduct  of  other 
city  elections,  should  be  followed. — McCrary  on  Elec- 
tions, §  415 ;  People  v.  County  Commissioners,  6  Colo. 
202,  209. 

But  the  only  election  which  could  be  held  by  the 
authority  of  the  old  charter  was  a  city  election.  The 
city  was  powerless  to  hold  an  election  except  for 
strictiy  municipal  purposes.  The  provisions  of  its 
charter  regulating  its  elections  are  therefore  wholly 
inapplicable  to  county  elections,  or  to  any  elections. 
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except  those  necessary  to  the  conduct  pf  the  affairs 
of  a  city ;  and  unless  this  election  for  members  of  the 
charter  convention  was  an  election  for  purely  muni- 
cipal purposes,  they  are  inapplicable  to  it. 

The  corporation  created  by  the  constitutional 
amendment  is  denominated  the  city  and  county  of 
Denver.  Its  boundaries  embrace  the  territory  for- 
merly occupied  by  the  city,  and  other  territory  belong- 
ing to  Arapahoe  county.  A  complete  county  and 
city  government  is  furnished  to  the  new  corpora- 
tion. The  amendment  provides  it  with  a  mayor,  coun- 
cil and  other  city  officers ;  and  with  a  body  having  the 
authority  of  a  board  of  county  commissioners,  a  sher- 
iff, clerk,  recorder,  county  judge  and  all  other  county 
officers.  The  duties  of  city  officers  are  prescribed  by 
the  charter,  and  the  duties  of  county  officers  by  the 
general  laws  of  the  state.  That  the  city  government 
and  the  county  government  are  in  the  hands  of  the 
same  persons,  is  immaterial.  The  distinction  between 
the  functions  pertaining  to  a  city  government  and 
those  pertaining  to  a  county  government,  is  not,  and 
does  not  purport  to  be,  affected  by  the  amendment. 
While  the  city  and  county  of  Denver  is  a  city,  it  is 
also  a  county;  and  any  election  lawfully  held  by  its 
inhabitants,  is  a  county  as  well  as  a  city  election. 

We  find  our  warrant  for  the  foregoing  observa- 
tions in  section  3  of  the  amendment,  the  purpose  of 
which  evidently  was  to  equip  the  new  corporation 
with  a  complete  county  as  well  as  city  government, 
until  such  time  as  by  the  adoption  of  the  charter  a 
permanent  government  should  be  provided;  and  in 
section  2,  which  requires  that  every  charter  shall  des- 
ignate the  officers  who  shall,  respectively,  perform 
the  acts  and  duties  required  of  county  officers  to  be 
done  by  the  constitution  or  by  the  general  law,  as  far 
as  applicable. 

Speaking  with   reference  to  the  nature  of  the 
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amendment,  in  People  v.  Sours,  a  case  recently 
decided  by  our  supreme  court,  31  Colo.  369,  Mr.  Jus- 
tice Steele  said : 

**Even  by  constitutional  amendment,  the  people 
cannot  set  apart  any  portion  of  the  state  in  such  man- 
ner that  that  portion  of  the  state  shall  be  freed  from 
the  constitution,  or  delegate  the  making  of  con- 
stitutional amendments  concerning  it  to  a  charter 
convention,  or  give  to  such  charter  convention  the 
power  to  prescribe  the  jurisdiction  and  duties  of 
public  officers  with  respect  to  state  government  as 
distinguished  from  municipal,  or  city,  government. 
The  duties  of  judges  of  the  district  court,  county 
judges,  district  attorneys,  justices  of  the  peace,  and, 
generally,  of  county  officers,  are  mainly  govern- 
mental; and,  so  far  as  they  are  governmental,  they 
may  not  be  controlled  by  other  than  state  agencies 
without  undermining  the  very  foundation  of  our  gov- 
ernment. Under  the  constitution  of  the  United 
States,  the  state  government  must  be  preserved 
throughout  the  entire  state ;  and  it  can  be  so  preserved- 
only  by  having  within  every -political  subdivision  of 
the  state,  such  officers  as  may  be  necessary  to  per- 
form the  duties  assumed  by  the  state  government, 
under  the  general  laws  as  they  now  exist  or  as  they 
may  hereafter  exist.  This  distinction  between  the 
governmental  duties  of  public  officers  and  their  muni- 
cipal duties  is  fundamental,  and  therefore  is  not 
avoided  or  affected  by  the  consolidation.  •  •  ♦ 
The  provision  that  every  charter  shall  designate  the 
officers  who  shall,  respectively,  perform  the  acts  and 
duties  required  of  county  officers  to  be  done  by  the 
constitution  or  by  the  general  law,  as  far  as  appli- 
cable, completely  contradicts  the  assumption  that  the 
amendment  regards  such  duties  as  being  subject  to 
local  regulation  and  control.'* 

The   question   before   the   court   in   that   case 
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was  the  validity  of  the  amendment;. but  the  language 
we  have  quoted  is  expressive  of  its  opinion  of  the 
character  of  the  corporation  which  was  created  by 
the  amendment. 

Article  XIV  of  the  constitution  provides  for  coun- 
ties and  county  oflBcers.  By  section  2  of  the  amend- 
ment, the  new  corporation  is  made  subject  to  the  gen- 
eral provisions  of  that  article  and  of  the  state  legisla- 
tion enacted  in  pursuance  of  it;  so  that,  although  a 
city,  it  is  a  county  equally  with  any  other  legal  subdi- 
vision of  the  state  to  which  the  constitution  and  stat- 
utes have  given  the  name  of  county.  It  is  to  an 
election  conducted  by  this  corporation,  in  possession 
of  all  the  attributes  of  a  county  as  well  as  of  a  city, 
that  we  are  asked  to  apply  provisions  which,  in  their 
scope  and  purview,  are  confined  strictly  to  a  proceed- 
ing incident  to  the  government  of  a  city.  In  so  far  as 
the  functions  of  a  city  are  to  be  exercised  by  the  con- 
solidated city  and  county,  the  charter  and  ordinances 
of  the  city  are  applicable  to  it;  but  they  cannot  be 
applicable  to  it  when  exercising  the  functions  of  a 
county.  The  election  was  held  by  the  corporation  in 
its  combined  city  and  county  character,  and  the  pur- 
pose for  which  the  election  was  authorized  concerned 
the  corporation  both  as  a  city  and  county.  While  the 
election  was  both  a  city  and  county  election,  it  was  a 
single  election.  No  line  can  be  drawn  by  which  its 
character  as  a  county  election  may  be  separated  from 
its  character  as  a  city  election ;  and  inasmuch  as  the 
charter  provisions  are  not  applicable  to  it  as  a  county 
election,  they  are  not  applicable  to  it  at  all. 

The  term  ''law,"  when  used  without  restriction 
or  qualification,  refers,  not  to  a  special  charter  or  a 
private  act,  but  to  the  public  law  of  the  state  or  sover- 
eignty.— See  Commomvealth  v.  Pittsburgh,  14  Pa. 
State  177;  Baldwin  v.  Philadelphia,  99  Pa.  State 
164.     And  we  think  it  clear  that  the  legislature 
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intended  the  term  to  be  understood  in  that  sense.  The 
portion  of  section  4  of  the  amendment  providing  for 
the  election,  and  for  the  effect  to  be  given  to  the 
charter  and  ordinances,  is  a  single  sentence,  the  sev- 
eral parts  of  which  are  interdependent.  It  requires 
an  election  to  be  held  and  a  charter  framed,  and  con- 
tinues the  old  charter  and  ordinances,  as  far  as  they 
may  be  applicable,  in  force  during  the  intermediate 
time.  But  while  the  charter  of  the  old  corporation 
is  made,  as  far  as  applicable,  the  charter  of  the  new" 
body  corporate  until  after  the  election  is  determined, 
the  requirement  as  to  the  election  is  that  it  shall  be 
conducted,  not  as  provided  by  that  charter,  but  as 
provided  by  law.  In  view  of  the  intimate  relation 
between  the  two  provisions,  if  it  had  been  the  inten- 
tion to  apply  the  charter  to  the  election,  it  occurs  to 
us  that  the  word  ** charter,^*  instead  of  the  word 
**law,*'  would  have  been  used.  As  from  the  nature 
and  purpose  of  the  charter  provisions  concerning 
elections,  they  cannot  be  regarded  as  applicable  to  the 
election  required  by  the  amendment,  unless  specific- 
ally'made  applicable,  and  as  they  are  not  specific- 
ally made  applicable,  in  order  to  find  the  mode  of  con- 
duct of  that  election,  we  must  go  to  the  general  stat- 
ute of  the  state  regulating  elections.  We  have 
referred  to  the  provisions  of  that  statute  in  so  far  as 
they  relate  to  the  manner  in  which  the  canvass  of  the 
returns  shall  be  made.  We  must  resort  to  those  pro- 
visions for  a  settlement  of  the  question  before  us; 
and,  in  conformity  with  them,  the  canvass  can  be 
made  only  by  the  clerk  of  the  city  and  county  with 
the  assistance  of  two  justices  of  the  peace. 

The  judgment  in  each  case  will  be  reversed,  and 
an  order  entered  here  dissolving  the  injunction 
against  Julius  Aichele  and  his  codef endants ;  and 
reinstating  the  injunction  allowed  against  the  mayor 
and  council,  and  making  it  perpetual.       -r    ^    ^d 


1 


28    hocKUAYEs  T.&  S.D.Co. V.U.S.M.&  T.Co.    [  19  C.  A. 

[No.  2773.] 

19   2»     The  LocKHAVEir  Tbust  akd  Safe  Deposit  Company 
'^  ^^  V.  The  XJinTED  States  Mobtgage  aisto 

Tbust  Compast  et  al. 

1.  Appellate  Practice— Motion  to  Dismiss  Appeal. 

A  motion  to  dismiss  an  appeal  on  the  ground  that' the  Judg- 
ment is  not  appealable  should  be  passed  on  at  once  and  not 
postponed  until  the  case  is  heard  on  its  merits  where  the  court 
has  before  It  information  upon  which  to  determine  the  motion. 

2.  Appeliate  Practice— Appealable  Judgment. 

A  judgment  in  favor  of  the  party  seeking  to  have  it  reviewed 

cannot  be  reviewed  on  appeal,  although  such  party  may  not  have 

recovered  Judgment  for  all  he  asked.    A  money  Judgment  in  favor 

of  the  party  seeking  to  have  it  reviewed,  but  which  denied  the 

Judgment  the  rank  claimed  for  it  as  a  lien  on  property,  is  not 

reviewable  on  appeal,  but  must  be  reviewed,  if  at  all,  by  writ 
of  error. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  T.  J.  O'DoNNELL,  for  appellant. 

Messrs.  Dines  &  Whitted,  Mr.  J.  G.  McMvrry, 
Messrs.  Bbown  &  Gillette,  and  Messrs.  Babtels  & 
Blood,  for  api)ellee8. 

GUNTER,  J. 

Appellant  has  tendered  a  transcript  of  the  rec- 
ord, and  asks  leave  to  file  it  on  appeal.  Appellees 
resist  this  application,  and  ask  to  have  the  appeal 
dismissed.  Among  the  grounds  urged  by  them  in 
support  of  their  position  is  that  the  judgment  sought 
to  be  thus  reviewed  is  nonappealable.  The  appellant 
insists  that  the  consideration  of  this  question  should 
be  deferred  until  the  final  ruling  in  the  cause.  We 
think  otherwise.  If  the  judgment  in  question  is  non- 
appealable and  we  have  information  before  us  now 
for  so  determining — ^which  we  have — ^we  can  see  no 
good  reason  for  not  so  holding  at  this  time.  To  post- 
pone the  ruling  would  be  to  extend  the  remedy  of 


Apr., '03.1  LockhavenT.&S.D.Co.v.U.S.M.&T.Co.  29 

appeal  to  some  extent  to  a  cause  not  contemplated  by 
the  statute  creating  the  right  of  appeal.  Further,  it 
would  entail  unnecessary  delay,  expense  and  con- 
sumption of  time.  There  are  other  motions  herein 
unnecessary  to  recite  or  decide  in  view  of  the  con- 
clusion we  have  reached.  We  express  no  opinion  as 
to  them.  The  facts  so  far  as  pertinent  to  thia  ruling 
are  these:  One  of  appellees,  hereinafter  designated 
as  appellee,  The  United  States  Mortgage  and  Trust 
Company,  held  a  trust  deed  and  mortgage  on  certain 
real  estate,  the  Brown  Hotel  property,  to  secure 
promissoiy  notes  made  by  one  of  appellees,  H.  C. 
Brown.  It  instituted  an  action  to  foreclose  this 
incumbrance  and  to  recover  a  deficiency  judgment, 
making  appellant  one  of  the  parties  defendant.  The 
complaint  therein  alleged  that  the  trust  deed  and 
mortgage  was  a  first  lien  upon  the  fee  of  the  prop- 
erty covered  thereby,  and  that  appellant  claimed  some 
interest  in  the  property  through  an  alleged  judgment 
against  H.  C.  and  J.  H.  Brown.  It  further  averred 
that  if  the  appellant  had  any  lien  or  interest  in  the 
incumbered  property,  that  it  was  inferior  to  the  lien 
created  by  appellee's  trust  deed  and  mortgage,  and 
asked  that  the  judgment  so  declare.  Appellant 
answered.  In  the  first  ground  of  defense  it  denied 
that  the  lien  created  by  the  trust  deed  and  mortgage 
was  a  first  lien  on'  the  property  mentioned  except  as 
to  the  life  estate  therein  of  H.  C.  Brown,  and  averred 
that  the  lien  created  by  its  alleged  judgment  was  prior 
to  that  of  the  trust  deed  and  mortgage  as  to  a  cer- 
tain vested  remainder  for  his  life  in  J.  H.  Brown, 
such  remainder  being  after  the  determination  of  the 
life  estate  of  H.  C.  Brown  in  the  incumbered  property. 
The  second  ground  of  defense,  also  designated  as  a 
counterclaim,  set  up  a  judgment  of  about  two  thou- 
sand dollars  in  favor  of  appellant  against  H.  C.  and 
J.  H.  Brown,  that  a  transcript  thereof  had  been  filed 
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in  the  proper  office,  and  averred  that  it  was  a  prior 
lien  on  the  incumbered  property  as  to  the  remainder 
therein  for  life  of  J.  H.  Brown,  and  further  averred 
that  the  lien  of  the  trust  deed  and  mortgage  was 
superior  to  the  lien  created  by  the  transcript  of  judg- 
ment of  appellant  only  as  to  the  life  estate  of  H.  C. 
Brown. in  the  property  mentioned.  Appellant  in  this 
counterclaim  also  asked  its  title  to  certain  other  real 
estate  to  be  quieted. 

It  is  unnecessary  to  recite  the  steps  as  to  the 
hearing  by  and  report  of,  the  referee.  At  the  final 
hearing  the  court  found  inter  alia  that  the  indebted- 
ness existed  as  claimed  by  appellee,  that  its  trust  deed 
and  mortgage  was  a  first  lien  therefor  upon  the  fee  of 
the  hotel  property,  and  further  found  that  appellant 
had  a  valid  judgment  for  the  amount  it  had  alleged 
in  its  answer,  but  that  the  lien  therefor  through  its 
transcript  of  judgment  was  inferior  to  the  lien  cre- 
ated by  the  appellee 's  trust  deed  and  mortgage.  The 
court  ordered  the  property  incumbered  sold,  and  that 
from  its  proceeds  be  paid  certain  expenses,  then  the 
claim  held  by  appellee,  and  that  from  the  surplus,  if 
any,  certain  other  claims  secured  by  trust  deed  be 
discharged,  and  that  any  surplus  thereafter  remain- 
ing be  paid  into  the  registry  of  court  to  be  distributed 
among  the  other  claims  found  to  exist  against  H.  C. 
Brown,  J.  H.  Brown  and  S.  T.  Brown  as  the  court 
might  order.  S.  T.  Brown  was  one  of  the  parties 
interested  in  an  estate  in  remainder  in  the  property 
in  question.  By  the  findings  and  judgment  the  money 
claim  of  appellant  against  H.  C.  Brown  and  J.  H. 
Brown  was  allowed  and  ordered  paid,  such  payment 
to  be  out  of  the  surplus,  if  any,  arising  out  of  the  sale 
of  the  incumbered  property,  after  the  judgment  of 
appellee,  and  other  liens,  had  been  discharged,  and 
to  be  according  to  a  future  order  of  court.  There 
was  in  effect  a  money  judgment  for  appellant ;  there 
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was  not  against  it  a  money  judgment  for  even  costs. 
Its  lien  did  not  receive  the  rank  it  claimed  for  it.  In 
this  respect  the  judgment  was  not  as  it  prayed.  Such 
a  judgment  is  not  reviewable  on  appeal.  The  right 
to  an  appeal  does  not  exist  unless  the  statute  cre- 
ates it. — Liss  V.  Wilcoxen,  2  Colo.  7 ;  Heiderer  v.  Peo- 
ple, 2  Colo.  672 ;  People  v.  Richmond  et  al.,  16  Colo. 
274 ;  Mercer  v.  Mercer,  13  Colo.  App.  237,  244 ;  lb.  27 
Colo.  216. 

The  statutes  of  this  state  giving  and  regulating 
the  right  of  appeal  so  far  as  material  to  the  question 
under  consideration  have  remained  unchanged  since 
1868,  except  during  the  comparatively  short  periods 
when  the  code  sections  of  1877,  and  the  laws  of  1885, 
applicable  to  appeals  were  in  force. — ^Revised  Stat- 
utes 1868,  p.  513;  Laws  1879,  p.  226;  Code  1887, 
sec.  388 ;  Court  of  Appeals  Act  1891,  p.  118 ;  Session 
Laws  1899,  sec.  4,  p.  172;  Harvey  v.  Travelers'  Ins. 
Co.,  18  Colo.  354. 

Throughout  these  statutes,  including  the  statute 
under  which  this  appeal  was  taken — that  of  1899 — 
the  party  appealing  was  required  to  give  bond  in  a 
reasonable  sum  suflBcient  to  cover  the  amount  of  the 
judgment  appealed  from  and  costs,  conditioned  for 
the  payment  of  the  judgment,  costs,  interest  and  dam- 
ages in  case  the  judgment  be  affirmed,  and  also  for 
the  due  prosecution  of  the  appeal.  Our  courts  have 
uniformly  held  that  the  condition  contained  in  this 
bond,  that  the  appellant  shall  pay  the  judgment,  costs, 
interest  and  damages  in  case  the  judgment  shall  be 
affirmed,  can  only  apply  where  the  party  against 
whom  the  judgment  is  rendered  is  the  appellant,  and 
that  a  party  in  whose  favor  a  judgment  is  rendered 
cannot  appeal  when  the  act  providing  for  the  appeal 
requires  the  giving  of  a  bond  so  conditioned. — See 
Bernard  et  al.  v.  Boggs,  4  Colo.  73.  This  decision 
was  under  the  Practice  Act,  Revised  Statutes  1868, 
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p.  513,  sec.  41 ;  Hall  v.  Pay  Rock  Consolidated  Mining 
Company,  6  Colo.  81,  decided  under  Laws  1879,  p. 
226,  sec.  26. 

In  Bogert  et  al.  v.  Adams  et  al.,  5  Colo.  App.  510, 
plaintiffs  had  a  money  judgment  against  defendants, 
but  an  attachment  sued  out  by  them  in  aid  of  their 
main  action  was  dissolved.  They  claimed  that  the 
attachment  was  wrongfully  dissolved,  and  sought  to 
have  the  order  of  dissolution  reviewed  on  appeaL 
The  court  dismissed  the  appeal,  holding  that  the  order 
dissolving  the  attachment  could  be  reviewed  only  on 
writ  of  error  to  the  judgment  in  the  main  action,  and 
that  an  appeal  from  this  judgment  would  not  lie, 
because  the  judgment  was  in  plaintiffs'  favor. 

In  Booth  V.  Domestic  Water  Company,  9  Colo. 
App.  495,  appellant  sued  appellee  to  recover  damages 
for  the  alleged  wrongful  diversion  of  water,  and  to 
obtain  injunctive  relief.  He  had  a  money  judgment 
for  damages,  but  was  denied  injunctive  relief.  The 
appeal  was  dismissed.  The  court  held  that  the  judg- 
ment was  in  his  favor,  and  that  if  he  desired  to  review 
the  alleged  error  in  denying  injunctive  relief,  he  must 
come  up  by  writ  of  error  to  the  judgment  in  the  main 
action.    The  court  said : 

**The  only  judgment  rendered  in  the  case  was 
in  the  plaintiff's  favor.  The  right  of  appeal  is  statu- 
tory, and  can  be  exercised  only  by  the  party  against 
whom  the  judgment  is  rendered.  *  *  *  If  the  pre- 
vailing party  has  not  obtained  all  the  relief  to  which 
he  considers  himself  entitled,  he  can  have  the  judg- 
ment reviewed  here  only  by  writ  of  error. ' ' 

In  Harvey  v.  Travelers'  Ins.  Co.,  18  Colo.  354, 
plaintiffs  sought  to  foreclose  a  mortgage  and  to  obtain 
a  deficiency  judgment.  The  judgment  was  obtained 
foreclosing  the  mortgage,  but  the  court  declined  to 
provide  in  the  judgment,  as  asked  for  by  plaintiffs, 
that  in  case  the  proceeds  of  the  mortgaged  property 
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should  not  be  sufficient  to  pay  their  claims  in  full  a 
judgment  should  be  entered  under  the  deficiency. 
Plaintiffs  appealed  under  section  388,  Code  1887, 
and  the  appeal  was  dismissed  because  the  judgment 
was  in  plaintiffs'  favor.  See  also:  Sutton  et  al.  v, 
Jones,  9  Colo.  App.  36;  Vallette  v.  S.  J.  and  N.  Y. 
Min.  and  Smelting  Company ,  11  Colo.  204;  C.  F.  & 
/.  Co.  V.  Knudson,  18  Colo.  App.  383,  70  Pac.  698. 

Counsel  for  appellant  calls  attention  to  Blitz  et 
al.  V.  Moran,  17  Colo.  App.  253,  67  Pac.  1020.  The 
question  before  us  was  not  there  raised  or  decided. 

The  judgment  in  this  case  was  in  appellant's 
favor ;  it  was,  therefore,  as  to  it,  nonappealable.  For 
this  reason  an  order  will  be  entered  denying  appel- 
lant's motion  for  leave  to  file  a  transcript  of  the  rec- 
ord on  appeal,  and  dismissing  the  appeal.  As  per- 
mitted by  section  one,  p.  80,  Laws  1893 ;  section  388, 
Mills'  Ann.  Code,  the  clerk  will  be  ordered  to  enter 
the  action  as  pending  on  writ  of  error. — Roseherry 
V.  Valley  Building  and  Loan  Association,  17  Colo. 
App.  448,  68  Pac.  1063.  Appeal  dismissed. 


[No.  2238.] 

The  Mutual  Life  Insurance  Company  of  New  York 

V.  Hagerman. 

1.  Life    Insurance — Assignment    of    Poiicy — Beneficiaries — Con- 

tingent Interest. 
A  policy  of  life  insurance  payable  to  the  wife  of  assured  if 
she  survive  him,  otherwise  to  her  children,  vests  In  the  wife 
only  a  contingent  interest  and  she  can  assign  no  greater  interest. 
Where  a  wife  assigned  such  a  policy  as  collateral  security  for  a 
debt  and  the  wife  died  during  the  life  of  the  assured,  the  con- 
tingent Interest  acquired  by  the  assignee  terminated  with  the 
death  of  the  wife. 

2.  Same— Estoppel. 

A  policy  of  life  insurance  was  made  payable  to  the  wife  of 
assured  if  she  should  survive  him,  otherwise  to  her  children. 
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She  assigned  the  policy  as  collateral  security  for  a  debt,  which 
debt  and  security  were  subsequently  several  times  assigned,  the 
last  assignment  being  made  after  the  death  of  the  wife.  The 
insurance  company  was  duly  notified  of  each  assignment,  but 
there  was  no  evidence  that  the  company  knew  of  the  death  of 
the  wife  at  the  time  of  the  last  assignment.  The  last  assignee 
returned  the  policy  to  the  company  and  had  Issued  therefor  a 
paid-up  policy  which  by  mistake  was  delivered  to  the  assured. 
Afterwards  said  assignee  wrote  to  the  company  and  asked  how 
much  cash  the  company  would  pay  for  a  surrender  of  the  policy, 
to  which  the  company  answered  that  it  would  pay  a  certain  sum 
for  a  legal  surrender.  The  assignee  brought  suit  against  the 
company  alleging  a  conversion  of  the  policy  and  demanding  its 
return  or  judgment  for  its  surrender  value.  Held,  that  the  com- 
pany was  not  estopped  to  set  up  in  defense  that  plaintiff  had 
no  interest  in  the  policy. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  D.  V.  Burns  and  Mr.  Wm.  R.  Barbour,  for 
appellant. 

Mr.  Edward  L.  Short,  of  counsel,  Mr.  T.  B. 
Stuart,  and  Mr.  Chas.  A.  Murray,  for  appellee. 

GUNTER,  J. 

In  1866,  appellant  issued  a  policy  on  the  life  of 
David  Heller,  the  pertinent  part  of  which  is : 

**This  policy  of  insurance  witnesseth  that  The 
Mutual  Life  Insurance  Company  of  New  York,  in 
consideration  of  the  representations  made  to  them  in 
the  application  for  this  policy,  and  of  the  sum  of 
twenty-two  dollars  and  eight  cents,  to  them  duly  paid 
hy  Mrs.  Fannie  Heller,  wife  of  David  Heller,  mer- 
chant, and  of  the  semi-annual  payment  of  a  like 
amount  on  or  hefore  the  seventeenth  days  of  May  and 
November  in  every  year  during  the  continuance  of 
this  policy,  do  assure  the  life  of  David  Heller  of  New 
York,  in  the  county  of  New  York,  state  of  New  York, 
for  the  •sole  use  of  his  said  wife,  in  amount  of  two 
thousand  dollars  for  the  term  of  his  natural  life. 
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*'And  the  said  company  do  hereby  promise  and 
agree  to  pay  the  amount  of  said  insurance,  at  their 
oflSce  in  the  city  of  New  York,  to  the  assured  for  her 
sole  use,  if  living,  in  conformity  with  the  statute,  and 
if  not  living  to  her  children  or  their  guardian  for 
their  use,  in  sixty  days  after  due  notice  and  proof 
of  the  death  of  the  said  party  whose  life  is  hereby 
insured,  the  balance  of  the  year's  premium,  if  any, 
being  first  deducted  therefrom.*' 

Tn  1884,  David  Heller  and  Fannie  Heller  made 
their  promissory  note  for  $600.00,  payable  to  Henry 
Body,  and  assigned  as  collateral  security  therefor 
their  interest  in  the  policy.  At  the  time  they  had 
nine  children,  who  still  survive.  The  note  was  never 
paid.  It  was  assigned  in  1887  by  Body  to  Metzler ; 
by  Metzler,  in  1890,  to  Norman  Hagerman ;  by  Hager- 
raan,  in  1891,  to  appellee.  Body,  Metzler  and  Nor- 
man Hagerman  successively,  when  assigning  the  note, 
executed  instruments  purporting  to  assign  the  policy 
as  collateral  security  for  the  note,  and  advised  appel- 
lant of  such  assignments. 

Mrs.  Fannie  Heller  died  July,  1889,  leaving  sur- 
viving, her  husband,  David  Heller,  and  the  nine  chil- 
dren above  mentioned.  February,  1898,  appellee, 
who  had  possession  of  the  policy  under  her  purported 
assignment  thereof,  delivered  it  to  appellant  with  the 
r.equest  that  a  paid-up  policy  be  issued  therefor.  Pur- 
suant to  such  request  appellant,  February,  1898, made 
an  indorsement  on  the  policy  purporting  to  make  the 
same  a  paid-up  policy  for  $1,903.00,  and  in  the  same 
favor  as  the  original.  March,  1898,  after  the  policy 
had  been  indorsed  as  paid  up,  and  while  it  remained 
in  tho  New  York  oflRce  of  appellant,  Da^^d  Heller 
called  there  and  asked  for  it,  and  tho  policy 'was  by 
mistake  delivered  to  him.  At  the  time  of  the  judg- 
ment below  it  was  in  the  possession  of  the  children 
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of  David  and  Fannie  Heller.  July  2,  1898,  appellee 
wrote  appellant: 

* '  Kindly  advise  me  how  much  cash  you  will  pay 
for  the  surrender  of  paid-up  policy  granted  in  place 
47,018  (policy  in  suit).'' 

July  8,  1898,  appellant  replied : 

** Acknowledging  your  inquiry  for  reply;  letter 
J.  R.  Hagerman,  July  2,  1898,  paid-up  nonparticipat- 

ing  insurance   $ on   surrender  within  six 

months  after  default.  Cash  purchase :  $810,  if  legally 
surrendered  before  August  8,  1898. ' ' 

After  the  policy  had  been  indorsed  as  a  paid-up 
policy  (February,  1898),  and  after  above  correspond- 
ence of  July  1898,  appellee  demanded  of  appellant 
possession  of  the  policy,  or  payment  to  her  of  the 
sum,  $810.00,  the  amount  which  the  company  had 
agreed  to  pay  for  the  policy  if  legally  surrendered. 

After  appellant  had' discovered  the  mistake  made 
in  delivering  the  policy  to  David  Heller  in  March, 
1898,  it  made  unavailing  effort  to  regain  possession 
of  it.  When  appellee  demanded  possession  of  the 
policy  it  was  unable  to  deliver  it,  the  policy  having 
passed  out  of  its  possession,  and  it  refused  to  make 
the  pajTnent  of  $810.00  demanded.  Thereupon, 
October,  1898,  appellee  brought  the  present  action, 
alleging  a  conversion  of  the  policy  by  appellant,  that 
its  value  was  one  thousand  dollars,  and  asked  judg^ 
ment  for  that  sum  with  interest  Trial  to  the  court 
resulted  in  judgment  against  appellant  for  $898.92, 
which  judgment.contained  the  provision  that  it  might 
be  satisfied  by  the  deposit  in  court  within  thirty  days 
for  delivery  to  appellee  of  a  paid-up  policy  for 
$1,903.00  on  the  life  of  David  Heller. 

Appellant  contends  that  appellee  had  no  interest 
in  the  policy  before  or  after  its  indorsement  as  a 
paid-up  policy.     This  appellee  denies  and  further 
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contends  that  appellant  is  not  in  a  position  to  ques- 
tion her  interest. 

Decisive  of  the  case  is  the  question  whether  or 
not  appellee,  Mrs.  Hagerman,  ever  had  any  interest 
in  the  original  policy,  or  in  the  same  after  its  indorse- 
ment as  a  paid-up  policy.  If  Mrs.  Hagerman  had  no 
interest  therein  she  sustained  no  substantial  damage 
by  the  alleged  conversion.  The  question  of  her  inter- 
est in  the  policy  is  determined  by  its  terms. 

In  this  ruling  the  statutes  of  New  York  are  not 
considered  as  a  part  of  the  policy,  for  the  reason  they 
are  not  before  us,  either  by  pleading  or  proof.  Look- 
ing to  the  policy,  it  reads : 

**And  the  said  company  do  hereby  promise  and 
agree  to  pay  the  amount  of  said  insurance  *  *  * 
to  the  assured  (Mrs.  Fannie  Heller)  for  her  sole  use 
if  living  *  •  *  and  if  not  living  to  her  children 
or  their  guardian  for  their  use.'*    (Italics  ours.) 

By  this  provision  of  the  policy,  which  is  not  mod- 
ified by  its  other  terms,  payment  to  Mrs.  Heller  is 
expressly  conditioned  upon  her  survival  of  the 
insured,  David  Heller;  and  in  the  event  she  does  not, 
the  amoupt  of  the  policy  is  to  be  paid  to  her  children. 
Her  interest  was  thus  made  contingent  upon  her 
surviving  David  Heller.  She  did  not  survive  him, 
but  died  in  1889,  leaving  surviving,  David  Heller  and 
her  nine  children,  who  are  still  living.  With  her 
death  ended  her  contingent  interest  in  the  policy,  and 
all  rights  therein  then  became  vested  in  her  children. 
When  she  assigned  her  interest  in  the  policy  to  Body 
in  1884,  she  had  only  a  contingent  interest  therein; 
only  this  passed  by  the  assignment.  When  Body 
af^signed  to  Metzler  in  1887,  he  had  only  the  contin- 
gent interest  acquired  by  him  of  Mrs.  Heller,  and 
only  this  interest  could  he  pass,  and  did  he  pass,  to 
Metzler.  Intermediate  the  assignment  by  Body  to 
Metzler  (1887),  and  the  purported  assignment  (1890), 
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by  Metzler  to  Norman  Hagerman,  Mrs.  Heller  having 
died,  and  her  contingent  interest  having  by  such 
event  been  determined,  Metzler 's  interest  in  the  policy 
was  at  an  end,  and  he  could  pass,  and  did  pass,  no 
interest  therein  by  his  assignment,  to  Norman  Hager- 
man. As  Norman  Hagerman  was  without  interest  in 
the  policy,  his  assignment  thereof  to  appellee,  Mrs. 
Hagerman,  passed  nothing.  When  she  delivered  the 
policy  to  appellant  in  February,  1898,  she  had  posses- 
sion of  the  policy,  but  no  substantial  interest  therein. 
Having  no  interest  in  the  policy,  she  could  be  dam- 
aged in  no  substantial  manner  by  the  possession  of  it 
being  withheld.  That  she  had  no  interest  in  the  policy 
is  sustained  by  all  the  authorities : 

'  *  If  there  is  a  provision  that  the  proceeds  of  the 
policy  or  certificate  shall  be  payable  to  the  wife  4f 
living^  and  *if  not  living,  to  her  children,'  she  will 
be  entitled  to  the  fund  if  she  survives  her  husband, 
but  in  the  case  she  does  not  survive  him,  those  chil- 
dren  who  are  living  at  the  time  of  her  death  will  be 
entitled  to  recover.  •  *  •  Those  children  who  are 
living  at  the  time  of  the  wife's  death  will  be  vested 
with  all  interest  in  and  right  to  the  fund.  "-Joyce  on 
Insurance,  §  807. 

* '  Although  a  life  policy,  made  under  the  statute 
for  the  benefit  of  the  wife  of  the  insured,  provides 
that  in  case  of  her  death  before  her  husband's  it 
shall  go  to  the  children,  and  although  a  statute 
authorizes  a  married  woman,  with  her  husband's 
written  consent,  to  assign  such  policy,  nevertheless, 
she  has  no  authority,  under  the  statute,  to  assign  an 
interest  expressly  reserv^ed  in  the  policy  to  her  chil- 
dren."— Joyceon  Insurance,  §  845. 

**  Where  the  policy  was  payable  to  the  wife,  if 
living,  or  if  not  living  to  the  children  then  living,  the 
death  of  the  wife,  is  the  time  which  fixes  the  rights  of 
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the  children.'' — ^Benefit  Societies  and  Life  Insurance 
(Bacon),  Vol.  1,  §294. 

* '  The  effect  of  an  assignment  of  a  policy  with  the 
consent  of  the  insured  is  to  place  the  assignee  in  the 
same  condition  and  position  with  respect  to  all  rights 
and  liabilities  *  under  it  that  the  insured  occupied 
before  the  transfer.  It  amounts  only  to  the  substitu- 
tion for  the  assured  of  the  assignee  as  a  party  to 
the  policy.'' — Benefit  Societies  and  Life  Insurance 
(Bacon),  Vol.  1,  §299. 

In  Conn.  Mut.  Life  Ins,  Co.  v.  Burroughs,  34 
Conn.  305,  the  policy  was  on  the  life  of  George  Ken- 
dall, payable  to  his  wife,-  Mary  E.  Kendall,  **her  exec- 
utors, administrators  or  assigns,  for  her  sole  use, 
within  ninety  days  after  due  notice  and  proof  of  the 
death  of  George  Kendall."  The  policy  further  pro- 
vided :  ' '  And  in  case  of  the  death  of  the  said  Mary 
E.  Kendall  before  the  decease  of  the  said  George 
Kendall,  the  amount  of  said  insurance  shall  be  pay- 
able after  her  death  to  her  children,  for  their  use." 
After  the  issuance  of  the  policy  Mrs.  Kendall  made 
an  absolute  assignment  of  the  same  to  one  Burroughs. 
Thereafter  she  died,  leaving  a  husband — the  insured 
— and  one  son  surviving.  Later  the  husband  died. 
The  company  filed  a  bill  of  interpleader  to  have  adju- 
dicated the  rights  to  the  proceeds  of  the  policy  making 
parties  thereto  the  assignee  and  the  son  of  the  bene- 
ficiary, Mrs.  Kendall.  The  court  held  the  guardian  of 
the  son  entitled  to  the  proceeds  of  the  policv,  and 
in  ruling,  said : 

'*If  it  be  conceded  on  the  one  hand,  that  Mrs. 
Kendall  had  an  assignable  interest  in  the  policy  in 
question,  it  must  be  conceded,  on  the  other  hand,  that 
that  interest  was  a  contingent  one,  and  that  the  con- 
tingency upon  which  it  was  to  become  absolute,  never 
happened."  (Meaning  the  death  of  the  husband 
leaving  her  surviving.) 
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See  also  U.  S.  Trust  Co,  v.  Mut,  Ben.  Life  Ins. 
Co.,  115  N.  Y.  152. 

Appellee  contends  that  the  Colorado  cases  are 
against  the  law  as  announced  in  the  above  authori- 
ties, and  cites  certain  cases  in  support  of  this  con- 
tention. An  examination  of  these  will  show  that  they 
are  not  in  conflict  with  the  above  authorities,  because 
the  question  ruled  in  the  above  authorities,  and  deci- 
sive of  this  opinion,  is  not  involved  in  any  one  of 
them.  Let  us  consider  the  cases  cited  in  support  of 
her  contention  by  appellee. 

In  Goodrich  v.  Treat,  3  Colo.  408,  S.  insured  his 
life  in  favor  of  his  wife,  her  heirs,  executors  or 
assigns.  She  died,  and  two  years  thereafter  the  hus- 
band, leaving  children,  issue  of  the  marriage;  G., 
administrator  of  the  estate  of  the  husband,  sued  T. 
administrator  of  the  estate  of  the  wife,  to  recover 
the  proceeds  of  the  policy  paid  to  him.  It  was  insisted 
that  a  policy  could  not  be  effected  by  the  husband 
for  the  benefit  of  the  wife  and  her  heirs  in  the 
absence  of  statute.  Also,  that  the  insured  being 
insolvent  could  not  invest  money  in  an  insurance 
policy  to  the  exclusion  of  creditors  without  statutory 
aid.  It  was  held  that  a  policy  in  favor  of  the  wife 
could  be  taken  out  by  the  husband  without  the  aid 
of  statute,  and  that  the  husband's  administrator 
could  not  attack  the  policy  on  the  ground  of  the 
alleged  fraud  of  his  deceased  in  investing  funds 
therein.  It  was  further  held  that  as  the  policy  was 
payable  to  the  wife,  her  heirs,  executors  or  assigns, 
upon  her  death  the  beneficial  interest  passed  to  her 
personal  representative  (her  administrator),  who, 
upon  the  death  of  the  husband,  became  entitled  to 
the  proceeds  of  the  policy  to  be  administered  and 
distributed  under  law.  This,  because  by  the  express 
terras  of  the  policy  the  proceeds  thereof  were  pay- 
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able  to  her,  it  being  payable,  as  stated,  to  her  heirs, 
executors  and  assigns.  ' 

In  the  case  before  us  for  decision  the  policy,  by 
its  express  terms,  was  payable  to  the  wife  provided 
she  survived  the  husband,  and  in  event  she  did  not 
survive  her  husband  it  was  payable  to  her  children. 
We  follow  the  express  provision  of  the  policy  here, 
as  the  court  did  in  the  case  last  cited. 

In  Collins  v.  Danley,  4  Colo.  138,  D.,  the  husband 
of  defendant  in  error  (plaintiff  below),  borrowed 
money  from  the  bank  and  gave  his  promissory  note 
therefor  payable  to  M.,  who  indorsed  the  same  to 
the  bank,  and  to  indemnify  M.  and  to  secure  the 
bank  in  payment  of  the  note,  D.  deposited  with  the 
bank  a  policy  of  insurance  on  his  life  for  the  benefit 
of  his  wife,  and  an  assignment  of  said  policy  by  the 
wife  to  secure  the  note.  After  the  maturity  of  the 
note,  D.  made  a  payment  thereon,  and  gave  a  renewal 
note  for  the  balance,  with  a  new  security  thereon. 
The  policy  of  insurance  still  remained  at  the  bank 
as  collateral  security  for  the  amount  due  according 
to  the  understanding  of  the  parties.  No  payment 
had  been  made  on  the  note  when  D.  died.  After  his 
death  defendant  in  error — ^the  wife — obtained  a  loan 
of  one  thousand  dollars  from  plaintiffs  in  error 
upon  assignment  to  them  of  the  policy  with  authority 
to  collect  the  amount  due  thereon.  She  represented 
the  policy  as  lost.  Plaintiffs  in  error  soon  after 
found  that  the  policy  was  in  the  bank,  and  the  cashier 
thereof  offered  to  deliver  it  to  plaintiffs  in  error  upon 
payment  of  the  balance  due  on  the  note  held  by  the 
bank.  This  was  agreed  to,  the  policy  forwarded  to 
the  insurer,  the  amount  thereof  paid  in  full,  and 
therefrom  plaintiffs  in  error  paid  the  bank,  deducted 
the  amount  they  had  so  paid,  and  the  amount  of  their 
loan  to  defendant  in  error,  and  remitted  her  the 
balance.    She  sued  plaintiffs  in  error  to  recover  the 
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amount  paid  the  bank.  Two  questions  arose  for 
decision:  1,  could  the  wife  assign  as  collateral  the 
policy  to  secure  the  debt  of  her  husband?  2,  did  the 
renewal  of  the  first  note  operate  to  release  such 
security?  The  court  answered  the  first  question  in 
the  affirmative,  the  second  in  the  negative.  The  facts 
here  differed  from  the  case  at  bar  in  this :  There  the 
wife  survived  the  husband,  and  by  the  express  terms 
of  the  policy  became  entitled  to  the  proceeds  of  it. 
By  Her  assignments  others  had  been  substituted  to 
her  rights. 

In  Love  v.  Clune,  24  Colo.  237,  B.  insured  his 
life  in  the  Locomotive  Engineer  Mutual  Life  and 
Accident  Insurance  Association  for  the  benefit  of  his 
mother.  Later  he  surrendered  the  certificates  evi- 
dencing this  insurance  without  the  consent  of  his 
mother  to  the  company,  and  took  out  two  new  policies 
for  the  same  amount  in  lieu  of  them,  and  therein 
made  his  betrothed  the  beneficiary  instead  of  the 
mother.  The  insured  was  killed,  and  the  mother 
and  betrothed  each  demanded  the  proceeds  of  the 
policy.  The  company  paid  the  amount  called  for  by 
the  policy  into  the  registry  of  the  court  where  the 
mother  and  betrothed  each  made  claim.  The  court 
held  the  deceased  did  not  have  the  power  to  sur- 
render the  original  policy  in  which  the  mother  was 
the  beneficiary  without  her  consent.  Also,  that  the 
insurer — ^the  Benefit  Association — could  not  name  as 
a  beneficiary  in  its  policy  one  who  was  not  a  member 
of  the  family  of  the  insured,  that  the  betrothed  of 
the  insured  was  not  a  member  of  his  family,  there- 
fore, the  mother  was  entitled  to  the  fund. 

Sheets  v.  Sheets,  4  Colo.  App.  450,  plaintiff  and 
defendant,  formerly  husband  and  wife,  were  divorced. 
Before  their  married  life,  and  during  its  existence, 
defendant  loaned  plaintiff  (her  husband)  large  sums 
of  money,  and  after  they  were  married  took  out  a 
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policy  of  insurance  on  his  life  for  ten  thousand 
dollars,  whereby  the  insuring  company  promised, 
in  the  event  of  the  death  of  the  insured,  to  pay  said 
amount  to  her  if  surviving,  and  if  not,  to  her  then- 
surviving  children,  or  in  the  event  of  no  children 
surviving,  then  to  her  legal  representatives.  She  paid 
all  the  premiums  on  the  policy  except  one,  which 
premiums  amounted  to  something  over  five  thousand 
dollars.  Not. being  able  to  continue  the  payment  of 
premiums  she  surrendered  the  policy  to  the  company 
for  a  cash  payment  of  $1,784.  After  she  had  received 
the  money,  the  former  husband  sued  her  to  recover 
this  sum.  Whether  she  had  children  surviving  at 
the  time  she  surrendered  the  policy  for  a  cash  pay- 
ment does  not  appear.  So  far  as  we  are  advised 
by  the  opinion  she  may  have  had  no  children  at  the 
time  of  the  surrender  of  the  policy,  or,  if  she  had  any, 
they  may  have  consented  to  its  surrender  and  the 
payment  of  its  cash  value  to  the  mother;  certain  it 
is,  the  sole  question  presented,  and  decided,  was 
whether  the  husband  was  entitled  as  against  the  for- 
mer wife  to  the  cash  payment  made  to  her  for  the 
surrender  of  the  policy.  The  court  held  that-he  was 
not,  and  it  is  clear  that  as  by  the  express  terms  of  the 
policy  he  was  not  a  beneficiary  of  it,  he  was  not 
entitled  to  its  proceeds.  There  is  nothing  in  this 
case,  nor  is  there  anything  in  any  one  of  the  cases 
or  authorities  cited  in  it,  in  conflict  with  our  con- 
clusion in  the  present  case. 

It  would  unduly  extend  this  opinion  to  take  up 
and  review  herein  the  numerous  other  authorities 
cited ;  we  have  examined  them  all,  no  one  of  them  is 
in  conflict  with  our  conclusion  herein. 

Appellee  says  that  appellant  is  estopped  to  make 
the  contention  that  she  has  no  interest  in  the  policy. 
We  do  not  think  so.  Appellant,  so  far  as  the  evidence 
discloses,  did  not  know  until  after  the  assignments, 
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of  the  death  of  Mrs.  Fannie  Heller.  It  in  no  manner 
justified  any  one  of  the  assignees  of  the  policy  in 
believing  that  any  interest  was  being  acquired  in  the 
policy  by  the  assignment.  No  assignee  thereof  was 
justifiably  misled  to  his  prejudice  in  taking  the 
assignment  by  any  act  of  appellant.  January,  1898, 
appellee,  who  was  then  in  posscfssion  of  the  policy, 
voluntarily  sent  it  to  appellant  with  the  request  that 
it  be  made  a  paid-up  policy.  In  pursuance  of  such 
request  the  company  made  an  indorsement  thereon 
purporting  to  convert  the  policy  into  a  paid-up  one 
for  $1,903.00.  Even  if  we  assume  this  indorsement, 
made  in  the  absence  of  the  consent  of  the  beneficiaries 
under  the  original  policy,  the  nine  children  of  Fannie 
Heller,  to  have  been  binding  on  any  one,  it  gave 
appellee  no  greater  interest  in  the  policy  in  its  then 
paid-up  condition  than  she  had  in  the  original  policy, 
which  was  nothing,  because  the  policy  so  changed 
still  ran  in  the  same  favor  as  the  original  policy.  The 
company  was  not  obligated  by  the  terms  of  the  policy 
as  it  originally  stood,  or  in  its  paid-up  condition,  to 
pay  anything  thereon  until  the  happening  of  the  con- 
tingency named  in  the  policy,  this  contingency  being 
the  death  of  David  Heller.  By  the  letter  of  July, 
1898,  above  set  out,  appellee  was  advised  that  on  a 
legal  surrender  of  the  policy  in  the  suit  appellant 
would  pay  therefor  $810.00.  This  payment  was  to  be 
nmde  to  the  beneficiaries  under  the  policy,  or  to 
their  assignee,  provided  a  legal  surrender  of  the 
policy  was  made.  .  But  no  legal  surrender  of  the 
policy  was  made,  nor  did  appellee  acquire  the  inter- 
est of  the  beneficiaries  therein,  so  appellant  com- 
pany did  not  become  obligated  to  pay  appellee  any 
sum  arf  a  cash  purchase  price  for  the  policy.  Appel- 
lee had  no  substantial  interest  in  the  original  policy, 
none  in  the  same  after  it  was  indorsed  as  a  paid-up 
policy,  therefore,  could  sustain  no  substantial  dam- 
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ages  by  a  failure  of  appellant  to  deliver  the  appellee 
the  original  or  the  substituted  policy.  Appellant  was 
not  estopped  to  raise  this  question. 

We  express  no  opinion  as  to  whether  appellee 
was  entitled  to  recover  nominal  damages  for  the 
alleged  conversion,  because  appellant  consented  be- 
fore trial  that  a  judgment  should  go  against  it  for 
nominal  damages. 

This  opinion  departs  in  no  essential  particular 
the  original  opinion  which  was  concurred  in  by  the 
three  judges  then  constituting  this  court.  Since  it 
was  amended,  the  personnel  of  the  court  has  been 
changed  by  Judge  Maxwell  succeeding  Judge  Wil- 
son, then  a  member  of  the  court.  The  present  opinion 
has  been  concurred  in  by  all  the  members  of  the  court 
as  now  constituted. 

Judgment  reversed.  Reversed. 
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September  Term,  1903. 


TNo.  2236.] 

The  United  Oil  Company  v.  Miller. 

1.  Negligence— Evidence. 

Defendant  piped  plaintiff's  house  for  gas,  and  one  month 
after  the  pipe  was  laid  gas  was  turned  on  and  a  plug  being 
out  of  the  end  of  one  of  the  service  pipes  gas  escaped  into  the 
room,  an  explosion  occurred  and  damaged  plaintiff's  house. 
There  was  no  evidence  that  the  pipe  had  ever  been  disturbed 
at  the  point  where  the  plug  should  have  been  after  It  was  laid 
by  defendant.  Held,  that  the  evidence  was  sufficient  to  sustain 
a  verdict  that  defendant  failed  to  plug  the  pipe,  although  its 
employees  who  did  the  work  testified  that  the  pipe  was  plugged. 

2.  Instructions — Not  Applicable — Evidence. 

An  Instruction  should  not  be  given  where  there  Is  no  evi- 
dence to  which  it  is  applicable. 

3.  Instructions — Requested — Objections. 

Where  an  instruction  was  giyen  substantially  as  requested, 
the  person  requesting  it  is  not  in  position  to  question  it. 

4.  Instructions — Negligence. 

In  an  action  against  a  gas  company,  who  piped  plaintiff's 
house,  for  damage  occasioned  by*  an  explosion  of  gas  which 
escaped  because  of  a  missing  plug  from  the  end  of  a  service 
pipe,  a  requested  instruction  by  defendant  to  the  effect  that 
it  was  not  sufficient  to  warrant  a  finding  that  defendant  had 
failed  to  properly  plug  the  pipe,  to  show  that  at  the  time  of 
the  explosion  the '  plug  was  missing,  if  plaintiff,  without  the 
knowledge  of  defendant,  had  in  the  meantime  made  or  caused 
to  be  made,  any  changes  in  the  pipes,  was  properly  modified  by 
the  court  by  adding  after  the  word  pipes,  the  limitation,  "which 
in  any  way  contribute  to  the  injury  complained  of." 

5.  Evidence— Cross-Examination — Occupation  of  Witness. 

On  cross-examination  it  is  proper  to  ask  questions  as  to 
witness's  occupation. 
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Appeal  from  the  District  Court  of  Fremont  County. 

Mr.  Henry  F.  May,  for  appellant. 
Mr.  Lee  Champion,  for  appellee. 

GUNTER,  J. 

Appellee  owned  a  terrace  of  six  compartments 
in  the  city  of  Florence.  Appellant  (defendant)  piped 
the  terrace  for  natural  gas;  contracted  to  furnish 
one  of  the  compartments  with  gas,  and  turned  it  into 
the  pipes  for  that  purpose.  A  plug  was  missing  at 
the  time  of  the  accident  from  the  end  of  the  surface 
pipe  in  compartment  one.  The  gas  escaped,  an  explo- 
sion resulted,  two  of  the  compartments  were 
destroyed,  and  two  others  materially  damaged. 
Appellee  sued  to  recover  for  damages  so  sustained, 
had  verdict  and  judgment,  and  therefrom  is  this 
appeal. 

There  was  but  one  question  of  fact  for  the  jury : 
Did  the  defendant  fail  to  plug  the  service  pipe  in 
compartment  one! 

At  the  close  of  plaintiff's  evidence,  and  also  at 
the  close  of  the  evidence  in  the  case,  defendant  asked 
the  court  to  charge  the  jury  to  find  a  verdict  for  the 
defendant.  This  was  denied,  and  thereon  are  based 
assignments  of  error  1  and  2.  Defendant  ten- 
dered, and  the  court  refused,  instructions  2  and 
3.  Upon  this  ruling  assignments  of  error  14  and 
15  are  based.  These  instructions  in  effect  charged 
the  jury  to  find  the  above  issue  of  fact  for  the  defend- 
ant. 

If  the  evidence  adduced  justified  a  submission 
to  the  jury  of  the  issue,  whether  or  not  defendant 
failed  to  plug  the  service  pipe,  then  the  court  was 
justified  in  its  rulings  questioned  by  these  four 
assignments  of  error. 

The  gas  causing  the  explosion  escaped  from  the 
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end  of  the  service  pipe.  There  was  evidence  that 
this  had  been  laid  by  defendant  about  one  month 
before  the  accident ;  that  it  had  never  been  used  until 
the  date  of  the  accident.  There  was  no  evidence  that 
it  had  ever  been  disturbed  at  the  point  where  the 
plug  should  have  been  inserted  from  the  date  the 
pipe  was  laid  until  the  date  of  the  accident.  Upon 
this  latter  date  when  gas  was  turned  in  for  the  first 
time  the  plug  was  missing  and  the  gas  escaped.  As 
the  defendant  had  laid  the  pipe  recently,  as  there 
was  no  evidence  tending  to  show  that  any  one  had 
tampered  with  the  section  of  pipe  which  should  have 
contained  the  plug,  between  the  date  the  pipe  was 
laid  and  the  date  of  the  explosion,  and  as  the  plug 
was  absent  upon  the  latter  date,  there  was  evidence 
from  which  the  jury  might  conclude  that  defendant 
had  never  plugged  the  pipe. — Smith  t\  Boston  Gas 
Light  Company,  129  Mass.  318;  Carmody  v.  Boston 
Gas  Light  Company,  162  Mass.  539. 

Three  witnesses  were  introduced  bv  defendant 
to  prove  that  the  pipe  had  been  plugged.  These  wit- 
nesses were  employees  of  defendant.  Further,  ser- 
ious damage  had  been  done  to  property,  and  personal 
injuries  had  been  caused  to  certain  occupants  of  the 
demolished  premises  by  the  explosion.  If  the  pipe 
was  left  without  a  plug  by  defendant,  it  was  the  act  of 
these  witnesses.  They  were  materially  interested  in 
establishing  the  fact  that  the  plug  was  inserted  as 
claimed  by  defendant.  These  matters  went  to  the 
credibility  of  the  witnesses.  In  impeachment  of  one 
of  the  witnesses,  it  was  testified  that  he  admitted 
just  after  the  accident  that  he  had  failed  to  plug  the 
pipe.  There  were  other  circumstances  bearing  upon 
the  issue  of  fact  which  the  jury  could  have  properly 
considered.  There  was  evidence  from  which  the  jury 
could  reasonably  have  concluded  that  the  pipe  was 
not  plugged  by  defendant.     This  being  true,   its 
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conclusion  on  the  question  of  fact  is  not  reviewable 
by  us. 

Assignment  of  error  16  is  to  the  refusal  of  the 
court  to  give  instruction  8  and  in  modifying  this 
instruction.  A  discussion  of  this  assignment  in- 
volves assignment  23.  The  tendered  instruction  was 
in  this  language : 

'*It  is  incumbent  upon  the  plaintiff  to  satisfy 
you  by  a  fair  preponderance  of  the  evidence  that  the 
defendant  or  its  servants  or  its  agents  left  the  house 
improperly  piped,  or  left  the  pipes  improperly 
plugged  or  capped,  and  it  is  not  suiBScient  to  warrant 
you  in  finding  that  such  was  the  case,  to  show  that 
the  defendant  caused  the  house  to  be  piped,  and  at 
the  time  of  the  explosion  a  plug  was  missing  or  the 
pipes  were  improperly  laid,  if  in  the  meantime,  with- 
out the  knowledge  of  the  defendant,  the  plaintiff  had 
made  or  caused  to  be  made  changes  in  the  pipes." 

If  there  had  been  evidence  tending  to  show  that 
plaintiff  had  changed  the  section  of  pipe  from  which 
the  plug  was  missing,  or  had  tampered  with  the  plug 
between  the  date  the  pipe  was  laid  and  the  date  of 
the  accident,  then  there  would  have  been  evidence  to 
which  to  apply  the  instruction,  but  there  was  none 
such.  Changing  the  particular  section  of  pipe  re- 
moved by  plaintiff  did  not  involve  disturbing  the  part 
of  the  pipe  from  which  the  plug  was  missing,  or  tend 
to  show  a  tampering  with  it.  A  suflScient  reason  for 
refusing  to  give  this  instruction  was  there  was  no 
evidence  to  which  it  was  applicable.  The  court  gave 
the  instruction  by  adding  to  it  the  words,  "which  in 
any  way  contribute  to  the  injury  complained  of," 
thereby  in  effect  telling  the  jury  that  the  fact  that 
at  the  time  of  the  explosion  a  plug  was  missing  would 
not  warrant  a  finding  against  the  defendant,  if  it 
appeared  that  the  pipe  from  which  the  plug  was  miss- 
ing had  been  changed  bv  any  one  since  it  was  laid. 
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The  condition  upon  which  the  court  made  this  in- 
struction to  operate  was  that  there  should  be  evidence 
that  the  pipe .  contributing  to  the  injury  had  been 
tampered  with  since  it  was  laid  by  defendant;  if 
the  instruction  was  to  be  given  at  all,  it  should  have 
been  so  limited,  as  it  was  thus  made  applicable  to 
such  a  change  of  the  pipe  as  might  affect  the  question 
before  it  The  appellant  having  tendered  the  instruc- 
tion substantially  as  it  was  given,  it  is  not  in  position 
to  question  it. 

It  is  unnecessary  to  consider  other  reasons  why 
appellant  has  no  ground  for  complaining  of  the 
instruction. 

Witness  Green  was  asked  if  he  could  tell  by 
looking  at  a  pipe  whether  it  would  convey  gas  or  not. 
Assuming  that  defendant's  objection  of  immaterial- 
ity should  have  been  sustained,  no  possible  prejudice 
resulted  in  allowing  the  witness  to  answer. 

Witness  Givens  was  asked  if  he  was  hired  by 
appellant  as  a  gas-fitter.  The  objection  of  appellant 
thereto  was  properly  overruled,  as  it  was  an  inquiry 
on  cross-examination  going  to  the  witness's  occupa- 
tion. 

Judgment  affirmed. 

Afjirmed. 

On  rehearing. 

Per  Curiam. — The  main  point  urged  upon  the 
rehearing  is  a  reiteration  of  tte  contention,  the  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict.  After 
a  careful  re-examination  we  are  still  of  the  opinion 
that  the  evidence  was  sufficient  to  justify  submitting 
the  case  to  the  jury. 

Original  opinion  adhered  to.   Judgment  affirmed. 

Afflrmed. 
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[No.  2293.] 

Mebgeb  v.  Mebgeb. 

1.  Divorce— Alimony  Pendente   Lite — Appellate  Practice — Juris- 

diction. 
On  appeal  from  a  decree  of  divorce  the  appellate  court  had 
jurisdiction  to  make  an  order  requiring  the  husband  to  pay  into 
the  court  at  stated  periods,  pending  the  appeal,  a  certain  sum 
for  the  use  of  the  wife  as  alimony  and  suit  money,  and  the  fact 
that  the  court  afterwards  determined  that  it  had  not  Jurisdiction 
to  review  the  decree  of  divorce  did  not  affect  Its  Jurisdiction  to 
make  the  order  for  temporary  alimony  nor  render  such  order 
void. 

2.  Same. 

On  appeal  from  a  decree  of  divorce  the  appellate  court 
made  an  order  requiring  the  husband  to  pay  into  court  tem- 
porary alimony  for  the  use  of  the  wife  pending  the  appeal,  and 
afterwards  the  appeal  was  dismissed  for  want  of  Jurisdiction 
to  review  the  decree,  and  the  order  directing  the  payment  of 
temporary  alimony  was  ordered  to  be  vacated,  but  a  motion 
to  direct  the  lower  court  to  credit  the  amount  paid  under  such 
order  on  the  Judgment  for  permanent  alimony  was  denied.  Held, 
that  the  dismissal  of  the  appeal  and  vacation  of  the  order  for 
temporary  alimony  was  not  a  reversal  of  such  order,  and  that 
the  husband  could  not  recover  back  the  amount  paid  under 
such  order  nor  require  it  to  be  applied  on  the  Judgment  for 
permanent  alimony. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  D.  V".  BuBNS,  for  plaintiff  in  error. 

Messrs.  Stuabt  &  Mubbay,  for"  defendant  in 
error. 

Maxwell,  J. 

On  September  27,  1897,  in  the  appeal  of  Mercer 
V.  Mercer,  pending  in  this  court,  the  following  order 
was  made: 

**Good  and  sufficient  cause  therefor  appearing, 
it  is  at  this  day  ordered  by  the  court  that  appellee 
be  and  is  hereby  allowed  to  prosecute  her  appeal 
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herein  in  forma  pauperis.  It  is  further  ordered  and 
adjudged  by  the  court  that  appellant  pay  into  this 
court  for  the  use  of  appellee,  on  October  1,  1897,  and 
on  the  first  day  of  each  month  thereafter,  $12.50, 
and  until  the  final  disposition  of  the  appeal  in  this 
court. " 

Under  the  foregoing  order,  defendant  in  error 
paid  into  this  court  for  the  use  of  plaintiff  in  error, 
$250.00.  May  10, 1899,  the  appeal  in  Mercer  v.  Mer- 
cer, was  dismissed. — 13  Colo.  App.  237. 

July  3,  1899,  this  court  denied  a  petition  for  a 
rehearing,  and  made  the  following  order  in  con- 
nection therewith: 

''It  is  also  ordered  that  the  order  directing 
monthly  payments  to  appellee,  be  and  the  same  is 
hereby  vacated  and  set  aside.  The  motion  for  direc- 
tion to  court  below  is  denied. ' ' 

April  10,  1900,  defendant  in  error  filed  in  th«i 
county  court  of  Arapahoe  county,  his ,  complaint 
against  plaintiff  in  error,  whereby  and  wherein  he 
sought  judgment  against  the  plaintiff  in  error  for 
the  $250.00  paid  by  him  into  this  court  for  the  u.se 
of  plaintiff  in  error,  and  also  to  restrain  the  execu- 
tion of  a  judgment  for  $500.00  permanent  alimony, 
which  judgment  had  been  rendered  against  him  in  the 
divorce  proceedings  from  which  the  case  of  Mercer 
V.  Mercer,  13  Colo.  App.  237,  was  an  appeal,  until 
he  could  secure  such  judgment,  and  when  such  judg- 
ment should  be  secured,  that  the  same  be  offset 
against  the  permanent  alimony  judgment.  This  last 
case  went  by  appeal  to  the  district  court  of  Arapahoe 
county,  in  which  court — July  16, 1900 — a  final  decree 
was  rendered  as  follows : 

''At  this  day  this  cause  coming  on  to  be  heard, 
upon  the  motions  of  the  several  parties  for  judgment 
in  their  favor  respectively  herein,  and  the  court  hav- 
ing heard  the  arguments  of  counsel,  and  being  fully 
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advised  in  the  premises,  doth  deny  the  said  motion  of 
the  defendants,  and  doth  grant  the  motion  of  the 
I)laintiff  for  judgment  in  his  favor  against  the  defend- 
ant Lettie  A.  Mercer,  npon  the  pleadings  herein. 

*'And  it  appearing  to  the  court  from  the  plead- 
ings herein  that  the  original  judgment  of  the  defend- 
ant Lettie  A.  Mercer,  in  the  county  court  of  Arapahoe 
county,  Colorado,  and  against  the  plaintiff,  for  five 
hundred  dollars  ($500.00),  has  been  paid,  excepting 
the  amount  of  two  hundred  and  fifty  dollars  ($250.00), 
with  interest  thereon,  for  which  the  plaintiff  claims 
credit  in  this  action,  it  is  therefore 

**  Ordered,  adjudged  and  decreed  that  the  plain- 
tiff do  have  a(nd  recover  of  and  from  the  defendant 
Lettie  A.  Mercer,  the  sum  of  two  hundred  and  ninety 
dollars  and  seven  cents  ($290.07),  and  that  the  same 
be  applied  as  a  credit  and  in  full  discharge  of  the 
balance  of  the  original  judgment  in  favor  of  defend- 
ant Lettie  A.  Mercer  against  the  plaintiff  herein,  on 
the  18th  day  of  March,  1897,  in  the  county  court  of 
Arapahoe  county,  Colorado,  and  that  said  judgment 
be  and  hereby  is  discharged  and  satisfied  in  full,  and 
that  the  defendant  refrain  from  any  further  efforts 
to  collect  said  judgment  or  any  part  thereof.  It  is 
further  ordered,  adjudged  and  decreed  by  the  'court 
that  the  plaintiff  herein  pay  the  costs  of  this  pro- 
ceeding in  the  county  court  and  in  this  court,  accrued 
up  to  the  time  of  his  filing  his  supplemental  com- 
plaint herein,  and  that  he  recover,  of  and  from  the 
defendant  Lettie  A.  Mercer  all  other  costs  in  this 
behalf  expended,  taxed  and  to  be  taxed^  and  that 
execution  issue  therefor.'* 

The  defendant  brings  the  cause  here  by  writ  of 
error. 

In  the  view  we  have  taken  of  this  matter,  it  will 
be  unnecessary  to  discuss  or  consider  the  many  errors 
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assigned,  or  the  authorities  cited  by  counsel  for  both 
parties  in  support  of  their  several  contentions.  The 
$250.00  paid  Mrs.  Mercer  during  the  pendency  of  the 
appeal  in  Mercer  v.  Mercer,  was  alimony  pendente 
lite.  There  can  be  no  question  of  the  authority  of 
appellate  courts  to  make  and  enforce  orders  in  this 
behalf,  in  proper  cases.  In  Pleyte  i\  Pleyte,  15  Colo. 
125,  the  supreme  court  said : 

'^The  reasonable  rule  would  seem  to  be  that 
when  the  wife  is  involved  in  a  suit  against  her  hus- 
band for  divorce,  either  as  plaintiff  or  defendant,  she 
should  be  allowed  alimony  and  suit  money  out  of  the 
husband  *s  estate  or  earnings,  so  as  to  place  her  upon 
an  equality  with  him  in  the  litigation  until  the  same 
is  finally  determined;  and. these  allowances  may  be 
extended  to  the  pendency  of  the  cause  on  appeal  or 
error,  whenever  it  is  made  to  appear  to  the  appellate 
court  that  the  review  is  prosecuted  in  good  faith,  and 
that  error  has  probably  been  committed  to  her  preju- 
dice, ' ' 

.In  Hart  v.  Hart,  31  Colo.  333,  opinion  handed 
down  June  1,  1903,  the  court  says: 

^'This  conclusion  was  reached  upon  the  ground 
that  when  the  wife  is  involved  in  a  suit  against  her 
husband  for  divorce,  she  should  be  allowed  counsel 
fees  and  suit  money  out  of  her  husband's  estate,  so 
as  to  place  her  upon  an  equality  with  him  in  carry- 
ing on  the  litigation,  until  finally  determined. '* 

The  order  of  this  court  of  September  27,  1897, 
under  which  the*sum  in  controversy  was  paid  into 
this  court  for  the  use  of  the  plaintiff  in  error,  was 
made  pursuant  to  the  '^ reasonable  rule*'  announced 
by  the  supreme  court  above,  and  was  based  upon 
good  and  sufficient  cause.  The  theory  upon  which  the 
suit  below  was  commenced  and  prosecuted,  and  the 
contention  of  defendant  in  error  in  this  court,  is  : 

1.     This  court  having  decided  that  it  was  with- 
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out  jurisdiction  in  Mercer  v,  Mercer,  it  was  also 
without  jurisdiction  to  make  the  order  of  September 
27,  1897;  therefore,  the  order  was  void,  and  the 
money  paid  into  this  court  for  the  use  of  Mrs.  Mercer 
having  been  paid  upon  a  void  judgment,  can  be 
recovered. 

2.  The  court  having  jurisdiction  to  make  the 
order,  subsequently  reversed  it  as  erroneous,  and  the 
money  having  been  paid  upon  a  reversed  judgment, 
can  be  recovered. 

The  foregoing  statement  does  not  fairly  state  the 
facts  as  they  appear  from  the  record  of  this  court. 

An  examination  of  the  opinion  of  the  court  in 
Mercer  v.  Mercer,  supra,  clearly  indicates  that  it 
decided  that  it  had  not  jurisdiction  to  review  the 
decree. 

The  court  certainly  had  jurisdiction  to  determine 
whether  or  not  it  had  jurisdiction  to  review  the 
decree,  and  having  such  jurisdiction,  it  was  necessary 
that  the  appellee  be  placed  in  a  position  to  fairly 
present  her  side  of  the  controversy.  This  was  accom- 
plished by  the  order  of  which  complaint  is  made  in 
the  matter  at  bar. 

As  will  hereinafter  appear,  the  court  did  not 
reverse  the  order  of  September  27,  1897,  and  there- 
fore the  money  was  not  paid  upon  a  reversed  judg- 
ment. 

1.  In  Mercer  v.  Mercer,  supra,  at  bottom  of 
page  247,  this  court  said : 

**This  repealing  clause  (Law  of  1893)  is  broad 
and  sweeping,  repeals  all  other  acts  on  the  subject  of 
divorce  and  alimony,  destroys  the  right  to  sue  out  a 
writ  of  error  within  three  years  and  by  necessary 
intendment  deprives  this  court  of  jurisdiction  to 
review  decrees  in  divorce  suits." 

From  the  above  language  it  would  appear  that 
the  want  of  jurisdiction  is  limited  to  the  **  review  of 
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decrees  in  divorce  suits."  The  court  in  the  above 
case  undoubtedly  had  jurisdiction  of  the  parties,  as 
they  had  appeared,  appellant  insisting  upon  his  right 
to  have  his  appeal  heard,  appellee  urging  her  motion 
to  dismiss  the  appeal,  and  the  court  being  placed  in 
a  position  where  it  must  adjudge  the  matter.  Upon 
reason,  it  seems  beyond  question,  that  under  the 
facts  of  the  case,  this  court  had  jurisdiction  not  only 
to  make  the  order,  but  to  make  all  other  necessary 
incidental  and  interlocutory  orders  to  accomplish  the 
determination  of  the  cause.  To  hold,  that  the  court 
did  not  have  jurisdiction  to  make  this  order,  forces 
the  conclusion  that  the  court  had  no  jurisdiction  to 
make  any  order  whatever  in  the  case,  the  result  of 
which  would  be  to  hold  that  the  court  had  no  juris- 
diction, the  absurdity  of  which  is  apparent.  There 
is  nothing  in  the  opinion  of  the  court  to  lead  to  such 
a  result,  and  the  conclusion  is,  that  the  court  had 
jurisdiction  to  make  the  order,  and  therefore,  the 
order  was  not  void. 

2.  An  examination  of  the  order  made  July  3, 
1899,  supports  the  conclusion  that  the  court  did  not 
intend  to,  and  did  not  reverse  the  order  of  September 
27,  1897.  Incorporated  in  the  order  is  the  following : 
**The  motion  for  direction  to  the  court  below  is 
denied. '  ^ 

An  examination  of  the  record  in  Mercer  v.  Mer- 
cer discloses,  that  the  appellant  petitioned  this  court 
to  direct  the  court  below  to  apply  the  $250.00  paid 
by  him  into  this  court,  as  a  credit  upon  the  $500.00 
l^ermanent  alimony  judgment,  which  petition  was 
by  the  court  denied,  clearly  indicating  that  this  court 
did  not  intend  to  reverse  the  order  of  September  27, 
1897,  or  go  to  the  extent  of  ordering  the  money  paid 
pursuant  to  such  order,  to  be  repaid,  or  recovered, 
but  on  the  contrary  simply  vacated  and  set  aside 
such  order  from  and  after  that  date. 
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The  language  of  the  order  of  July  3,  1899,  seems 
to  clearly  indicate,  that  this  court  was  of  the  opinion, 
that  the  cause  haviifg  been  finally  disposed  of  so  far 
as  this  court  was  concerned,  there  being  no  suit  pend- 
ing in  this  court,  the  order  of  this  court  for  alimony 
pendente  lite,  should  be  vacated  and  set  aside. 

We  therefore  conclude  that  the  order  of  Septem- 
ber 27,  1897,  was  not  reversed,  and  that  this  action 
cannot  be  maintained. 

For  the  reasons  above  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  proceedings. 

Reversed. 

[No.   2317.1  i  841  4521 

Powell,   Interveneb,    v.    The    National  Bank    of      I^    M 

Commerce  of  Denver.  --' 

•     « 

1.  Practice — Appearance. 

Where  counsel  for  defendant  In  an  action,  at  the  time  of 
presenting  and  arguing  a  motion  in  court  chambers  to  dis- 
charge a  receiver,  handed  to  counsel  for  plaintiff  a  copy  of  an 
answer  in  the  cause,  and  stated  that  the  original  would  be 
filed,  and  availed  himself  of  the  answer  in  presenting  the  motion 
to  discharge  the  receiver,  it  constituted  a  general  appearance 
by  defendant  whether  or  not  the  original  answer  was  filed. 

2.  Chattel  IMortgages — Receivers — Notice — Lis  Pendent. 

Where  a  chattel  mortgage  was  executed  pending  an  action 
against  the  mortgagor  for  the  appointment  of  a  receiver,  evidence 
that  prior  to  the  execution  of  the  chattel  mortgage  counsel  for 
mortgagee  was  present  representing  mortgagee  at  the  hearing 
of  a  motion  to  discharge  the  receiver,  and  that  other  counsel 
for  mortgagee  prepared  the  resolution  adopted  by  the  board 
of  directors  of  the  mortgagor,  a  corporation,  authorizing  the 
execution  of  the  chattel  mortgage  and  recited  in  said  resolution 
the  appointment  of  the  receiver,  was  sufficient  to  show  actual 
knowledge  on  the  part  of  the  mort^gee  of  the  pendency  of  the 
suit  against  the  mortgagor. 

3.  Pieading — Demand  for   Relief — Jurisdiction. 

Where  a  complaint  was  filed  alleging  facts  which  would 
entitle  plaintiff  to  a  money  judgment,  it  was  sufficient  to  give 
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the  court  Jurisdiction  of  the  subject-matter  notwithstanding 
the  complaint  contained  no  demand  or  prayer  for  Judgment. 

4.  Lis  Pendens — Personal  Property. 

The  doctrine  of  lis  pendens  applies  to  all  personal  property 
except  negotiable  instruments  transferred  before  maturity  and 
articles  of  ordinary  commerce  sold  In  the  usual  way,  where  the 
purchaser  has  no  notice  of  the  pendency  of  the  suit. 

5.  Same. 

While  the  doctrine  of  lis  pendens  has  been  modified  and 
relaxed  as  to  real  estate  by  section  36  Mills*  Ann.  Code,  as  to 
personal  property,  it  remains  as  at  common  law. 

6.  Receivers— Jurisdictions-Judgments — Collateral  Attack. 
Where  a  receiver  was  appointed  in  an  action  in  which  the 

court  had  Jurisdiction  of  the  parties  and  subject-matter,  the 
Judgment  of  the  .court  appointing  the  receiver  cannot  be  ques- 
tioned in  a  collateral  proceeding. 

7.  Receivers — Chattel  Mortgages — Lis  Pendens. 

Pending  an  action  for  the  recovery  of  a  debt  and  asking 
for  the  appointment  of  a  receiver  to  take  charge  of  all  of 
defendant's  assets,  defendant  executed  a  chattel  mortgage  cover- 
ing practically  all  of  its  assets,  the  mortgagee  ,having  actual . 
knowledge  of  the  pendency  of  the  suit.  After  the  execution  of 
the  chattel  mortgage  the  receiver  was  appointed,  as  prayed  for 
In  the  action.  Held,  that  the  order  appointing  the  receiver 
related  back  to  the  time  the  court  acquired  Jurisdiction  of  the 
subject-matter  and  parties,  and  took  precedence  over  the  chattel 
mortgage,  and  the  receiver  was  entitled  to  recover  possession 
of  said  assets  from  the  mortgagee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  A.  J.  Rising,  and  Messrs.  Bicksler,  McLean 
&  Bennett,  for  appellant. 

Messrs.  Rogers,  Cuthbert  &  Ellis,  for  appellee. 

Mr.  Henry  T.  Rogers  and  Mr.  Daniel  W.  Tears, 
of  counsel. 

Gunter,  J. 

August  21,  1895,  a  complaint,  Carpenter  Paper 
Company,  plaintiff.  The  Arapahoe  Paper  Company, 
defendant,  was  filed  in  the  district  court  of  Arapahoe 
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county,  alleging  two  causes  of  action:  one  upon  an 
accepted  draft,  the  other  upon  an  account.  The  facts 
so  stated  were  sufficient  if  proven  to  entitle  the  plain- 
tiff to  a  money  judgment.  The  complaint  further 
alleged  the  admitted  insolvency  of  defendant  cor- 
poration, the  wasting  of  its  assets  by  the  corporate 
officers,  that  it  was  about  to  discontinue  business,  and 
other  facts,  for  the  purpose  of  securing  the  appoint- 
ment of  a  receiver.  A  receiver  of  all  of  the  assets  of 
defendant  was  asked.  The  complaint  in  presenting 
the  causes  of  action  upon  the  draft  and  account  was 
defective  in  omitting  a  prayer  for  a  money  judgment. 
An  affidavit  was  also  filed  containing  further  allega- 
tions in  aid  of  the  prayer  for  a  receiver.  Upon  these 
pleadings  and  ex  parte  the  court,  August  21,  deter- 
mined that  a  receiver  should  be  granted,  and  ap- 
pointed one,  ordering  him  to  take  charge  of  the 
business  and  assets  of  defendant.  The  following 
morning,  August  22,  counsel  for  the  respective  par- 
ties met  at  the  chambers  of  the  judge  who  had  made 
the  order,  and  one  of  counsel  for  defendant  handed 
to  plaintiff  *s  counsel  a  copy  of  an  answer  to  the  com- 
plaint, stating  that  the  original  would  be  filed.  This 
answer  denied  that  the  indebtedness  set  out  in  one 
cause  of  action  of  the  complaint  was  due ;  denied  all 
allegations  pertinent  to  the  appointment  of  a  receiver, 
and  concluded  with  a  prayer  for  leave  to  file  an 
additional  answer,  and  for  such  other  relief  as  might 
seem  to  the  court  proper.  The  answer  was  availed  of 
by  counsel  for  defendant  in  presenting  the  motion 
then  taken  up  for  the  discharge  of  the  receiver.  This 
was  a  general  appearance  by  the  defendant,  and  it 
is  immaterial  whether  the  original  answer  was  filed 
or  not. 

'  *  Other  methods  of  acquiring  jurisdiction  author- 
ized by  law  are  equivalent  to  the  personal  service  of 
process.     Thus,  lis  pendens  will  commence,  without 
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the  issuance  or  service  of  process,  from  the  entry  in 
the  cause  of  the  voluntary  appearance  of  the  defend- 
ant. ' ' — Am.  and  Eng.  Ency.  of  Law,  Vol.  21,  p.  611. 

Immediately  before  the  argument  of  the  motion 
to  discharge  the  receiver,  while  counsel  for  defendant 
was  present,  plaintiff  asked  leave  to  file,  and  filedr 
an  amended  complaint,  differing  from  its  complaint 
of  August  21  in  containing  a  prayer  for  judgment  in 
the  sum  therein  sought  to  be  recovered.  The  filing 
of  the  amended  complaint,  and  the  argument  of  the 
motion  to  discharge  the  receiver  were  during  the 
morning  of  August  22.  Counsel  representing  defend- 
ant were  present,  and  also  counsel  representing  the 
appellee  herein.  We  say  counsel  representing  ap- 
pellee was  present,  because  Mr.  Sogers,  of  Rogers, 
Cuthbert  &  Ellis,  participated  in  the  hearing,  and 
when  asked  by  counsel  for  plaintiff  whom'  be  repre- 
sented, stated  that  he  was  there  in  behalf  of  the 
National  Bank  of  Commerce,  appellee  herein. 

The  court  sustained  the  motion  to  discharge  the 
receiver.  On  the  announcement  of  this  ruling  counsel 
for  plaintiff  was  permitted  to  file  an  amended  peti- 
tion for  the  appointment  of  a  receiver  differing  in  no 
particular,  material  to  this  ruling,  from  the  petition 
filed  August  21,  and  had  the  same  set  for  hearing 
August  26.  On  the  night  of  August  22  The  Arapahoe 
Paper  Company  gave  a  chattel  mortgage  to  W.  B. 
Morrison  to  secure  an  indebtedness  of  $9,500.00  to 
appellee,  the  mortgage  covering  substantially  all  of 
the  assets  of  the  mortgagor.  The  indebtedness  was 
evidenced  by  a  note  payable  to  Morrison,  later 
assigned  to  appellee.  August  22,  before  the  giving 
of  the  chattel  mortgage,  a  resolution  was  prepared  by 
Mr.  Ellis,  of  Rogers,  Cuthbert  &  Ellis,  as  counsel  for 
appellee,  for  passage  by  the  board  of  directors  of 
The  Arapahoe  Paper  Company,  authorizing  the  giv- 
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ing  of  the  chattel  mortgage^  in  which  resolution  the 
pendency  of  the  action  for  the  appointment  of  a 
receiver  is  recited.  Mr.  Rogers  represented  the  inter- 
est of  appellee  when  present  at  the  argument  to  dis- 
charge the  receiver,  August  22.  Mr.  Ellis  repre- 
sented appellee  in  drawing  the  ahove  resolution. 
Among  the  recitals  of  this  resolution  appears : 

*  *  Whereas,  upon  the  application  of  the  Carpenter 
Paper  Company  a  receiver  was  on  the  21st  of  August, 
A.  D.  1895,  appointed  by  the  district  court  of  Ara- 
pahoe county,  Colorado,  to  take  charge  of  the  prop- 
erty and  assets  of  this  company." 

From  these  facts  it  is  clear  that  appellee  had 
actual  notice  of  the  pendency  of  the  action  in  which 
the  appointment  of  a  receiver  was  sought  when  the 
chattel  mortgage  was  given.  August  24  plaintiff  in 
the  action  commenced  August  21,  sued  out  a  writ  of 
attachment  and  had  the  same  levied  upon  the  prop- 
erty covered  by  the  chattel  mortgage.  The  petition 
for  the  appointment  of  a  receiver  set  for  August  26 
was  heard  August  29,  and  the  ruling  of  August  22, 
vacating  the  order  of  August  21,  appointing  a 
receiver,  was  spt  aside  and  the  order  of  August  21 
was  reinstated,  modified  only  as  to  the  name  of  the 
receiver  and  the  penalty  of  the  bond. 

September  5, 1895,  api)ellee  brought  replevin  for 
the  property  covered  by  its  chattel  mortgage  against 
the  sheriff  who  had  levied  thereon  under  the  writ  of 
attachment.  September  27,  appellant,  as  receiver  of 
The  Arapahoe  Paper  Company,  intervened  in  the 
replevin  suit,  claiming  the  possession  of  the  property 
involved  under  the  order  of  August  29  designating 
him  as  receiver.  The  court  below  dismissed  his  peti- 
tion of  intervention.  He  appeals.  The  order  of 
August  29  appointing  a  receiver  is  still  in  force. 

This  intervention  is  by  appellant  as  receiver 
against  appellee,  the  owner  of  the  chattel  mortgage, 
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to  recover  possession  of  the  property  covered  thereby. 
Its  determination  depends  upon  whether  the  order 
of  August  29  appointing  a  receiver  relates  back  as 
against  the  chattel  mortgage  to  an  hour  prior  to  the 
giving  of  that  instrument,  that  is,  prior  to  11  p.  m. 
August  22.  If  the  order  so  relates,  the  judgment 
below  should  have  been  for  intervener. 

1.  The  complaint  filed  August  21  stated  facts 
constituting  two  causes  of  action,  and  these  facts,  if 
proven,  would  entitle  plaintiff  to  a  money  judgment. 
The  complaint  was  defective  only  in  the  absence  of 
a  prayer  for  judgment  in  favor  of  plaintiff  and 
against  defendant  for  the  indebtedness  stated.  The 
court,  if  asked,  should  have  permitted  an  amendment 
containing  a  prayer  for  judgment.  This  amendment 
was  made  the  morning  of  August  22,  when  the 
amended  complaint  was  filed. 

**The  relief  demanded  does  not  limit  the  plain- 
tiff in  respect  to  the  remedy  which  he  may  have ;  the 
court  will  disregard  the  prayer  and  rely  upon  the 
facts  alleged  and  proved  as  the  basis  of  its  remedial 
action.*' — Pomeroy's  Remedies  and  Remedial  Rights, 
§§  71,  83,  580,  and  cases  cited ;  Nevin  v.  Lulu  <&  White 
8.  M.  Co.,  10  Colo.  357,  364,  15  Pac.  611. 

'*If  the  facts  put  in  issue  and  established  by  the 
evidence  entitle  the  party  to  any  relief  in  the  power 
of  the  court  to  give,  although  not  that  demanded,  it  is 
the  duty  of  the  court  to  give  it,  and  its  power  to  do 
so  is  not  conditioned  upon  the  form  of  the  prayer. '* — 
Bliss  on  Code  Pleading,  §161;  Kayser  v.  MaugJian, 
8  Colo.  232,  251,  6  Pac.  803. 

'  *  Under  our  present  Code  the  form  of  the  prayer 
seems  to  be  immaterial." — Waterhury  t\  Fisher,  5 
Colo.  App.  362,  371,  47  Pac.  277. 

*' Civil  actions  shall  be  commenced  by  the  filing 
of  a  complaint  with  the  clerk  of  the  court  in  which 
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the  action  is  brought,    *    *    *." — Mills'  Ann.  Code, 
sec.  32. 

* '  From  the  time  of  the  filing  of  the  complaint,  or 
the  service  of  the  summons  in  a  civil  action,  the  court 
shall  be  deemed  to  have  acquired  jurisdiction,  and  to 
have  control  of  all  subsequent  proceedings." — ^Mills' 
Ann.  Code,  sec.  44. 

As  a  complaint  was  filed  August  21  stating  facts 
which,  if  proven,  would  authorize  the  court  to  enter 
a  judgment  in  favor  of  the  plaintijBf  and  against 
defendant  for  the  indebtedness  claimed,  an  action 
was  pending  on  such  date,  and  on  such  date  the  court 
had  acquired  jurisdiction  thereof.  As  we  have 
stated,  the  defendant  appeared  by  answer  on  the 
morning  of  August  22,  so  at  the  time  of  the  argument 
of  the  motion  to  discharge  the  receiver,  the  parties 
were  in  court  by  complaint  and  answer,  and  the  court 
had  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties. 

2.  The  case  is  reduced  to  this:  August  21' 
plaintiff  instituted  an  action  to  collect  an  indebted- 
ness of  defendant  corporation,  and  in  aid  of  the  action 
asked  the  appointment  of  a  receiver  of  the  assets  of 
the  insolvent  defendant.  The  order  for  a  receiver 
was  granted.  August  22  the  order  was  vacated. 
August  29  the  order  of  August  21  was  reinstated. 
All  of  these  orders  were  of  the  same  term.  By 
answer  defendant  was  before  the"  court  August  22. 
Appellee  had  actual  notice  of  the  pendency  of  the 
action  at  the  hearing  of  August  22.  While  the 
defendant  was  personally  before  the  court,  and  while 
appellee  had  actual  notice  of  the  pendency  of  the 
application  for  the  appointment  of  a  receiver,  could 
the  defendant  give,  and  the  appellee  take,  a  mortgage 
on  practically  all  of  the  assets  of  the  defendant  cor- 
poration to  secure  a  past  due  indebtedness  and  there- 
by defeat  the  jurisdiction  of  the  court  in  the  suit 
pending? 
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**A8  a  legal  term,  however,  lis  pendens  denotes 
those  principles  and  rules  of  law  which  define  and 
limit  the  operation  of  the  common-law  maxim,  pen- 
dente lite  nihil  innovetur  (innovandum) — spending 
the  suit  nothing  should  be  changed.  •  •  •  The  gen- 
eral rule  as  to  lis  pendens  is  that  a  person  who 
acquires  an  interest  in  property  involved  in  litiga- 
tion, pendente  lite  and  from  a  party  litigant,  takes 
subject  to  the  rights  of  the  other  parties  to  the  suit 
as  finally  adjudicated." — Am.  and  Eng.  Ency.  of 
Law  (2d  ed.),  Vol.  21,  pp.  594,  595. 

**It  {lis  pendens)  has  the  effect  to  bring  the  sub- 
ject-matter of  the  litigation  within  the  control  of  the 
court,  and  to  render  the  parties  powerless  to  place  it 
beyond  the  power  of  the  final  judgment. ' ' — Freeman 
on  Judgments,  Vol.  1  (4th  ed.),  §  193. 

' '  Courts  have  occasionally  exhibited  a  reluctance 
in  applying  the  doctrine  of  lis  pendens  to  any  prop- 
erty other  than  real  estate.  And  it  has  been  said  that 
Bt  least  no  movable  personal  property,  to  which  pos- 
session constitutes  the  chief  evidence  of  title,  is  bound 
by  the  suit,  in  the  hands  of  a  bona  fide  purchaser 
without  notice;  but  4t  may  be  conceded  that  at  this 
day  lis  pendens  applies  with  equal  force  to  controver- 
sies in  regard  to  personal  property.  *  ' ' — Freeman  on 
Judgments,  §  194,  and  authorities  cited. 

**I  am  thoroughly  satisfied  from  a  review  of  the 
authorities,  that  at  the  present  time  the  doctrine  is 
well  established  that,  with  the  exception  of  negotiable 
paper,  lis  pendens  applies  to  personal  property  as 
well  as  real  estate.*' — Bennett  on  Lis  Pendens,  §  128. 
See  also  id.  §§  83,  129 ;  Central  Law  Journal,  Vol.  4, 
p.  27,  and  authorities  cited;  Central  Law  Journal, 
Vol.  31,  p.  54,  and  authorities  cited. 

There  are  authorities  which  deny  the  applica- 
tion of  the  doctrine  of  lis  pendens  to  personal  prop- 
erty, but  the  decided  weight  of  authority  is  that  it 
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applies  to  all  personal  property  except  negotiable 
paper  purchased  before  due,  and  articles  of  ordinary 
commerce  sold  in  the  usual  way.  We  think  the 
supreme  court  of  the  United  States  is  in  accord  with 
this  view. 

In  County  of  Warren  v.  Marcy,  97  TJ.  S.  96,  it 
was  sought  to  apply  the  doctrine  of  lis  pendens  to  a 
sale  of  certain  coupons  detached  from  the  bonds  and 
sold  before  maturity  to  a  purchaser  without  actual 
notice  of  the  proceeding  in  which  the  coupons  had 
been  successfully  assailed.  The  court  denied  the 
application  of  the  doctrine,  not  because  the  coupon 
was  personal  property,  but  because  it  was  a  negoti- 
able instrument  sold  before  maturity  to  a  purchaser 
without  notice  of  the  action  in  which  the  coupon  had 
been  successfully  attacked.  In  the  course  of  the  opin- 
ion the  court  said: 

**It  is  a  general  rule  that  all  persons  dealing 
with  property  are  bound  to  take  notice  of  a  suit  pend- 
ing with  regard  to  the  title  thereto,  and  will,  on  their 
peril,  purchase  the  same  from  any  of  the  parties  to 
the  suit.  But  this  rule  is  not  of  universal  applica- 
tion. It  does  not  applv  to  negotiable  securities  pur- 
chased before  maturitV,  nor  to  articles  of  ordinarv^ 
commerce  sold  in  the  usual  way.  This  exception  was 
suggested  by  Chancellor  Kent,  in  one  of  the  leading 
cases  on  the  subject  in  this  country,  and  has  been 
confirmed  by  many  subsequent  decisions." 

Thfe  case  cites  approvingly,  Murray  i\  Ballou 
(1  Johns.,  ch.  566),  and  Murray  v.  Lylburn  (2  Johns., 
ch.  441).  In  the  latter  case  the  doctrine  of  lis 
pendens  was  held  to  apply  to  choses  in  action  (in 
that  case,  a  bond  and  a  mortgage)  assigned  by  one 
of  the  parties  pendente  lite.  Therein  it  was  said  by 
Chancellor  Kent : 

*  *  If  Winter  had  held  a  number  of  mortgages,  and 
other  securities,  in  trust,  when  the  suit  was  com- 
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menced,  it  cannot  be  pretended  that  he  might  safely 
defeat  the  object  of  the  suit,  and  elude  the  justice  of 
the  court,  by  selling  these  securities.  If  he  possessed 
cash,  as  the  proceeds  of  the  trust  estate,  or  negotiable 
paper  not  due,  or  perhaps  movable  personal  prop- 
erty, such  as  horses,  cattle,  grain,  etc.,  I  am  not  pre- 
pared to  say  the  rule  is  to  be  carried  so  far  as  to 
affect  such  sales.  The  safety  of  commercial  dealing 
would  require  a  limitation  of  the  rule ;  but  bonds  and 
mortgages  are  not  the  subject  of  ordinary  conmierce ; 
and  they  formed  one  of  the  specific  subjects  of  the 
suit  against  Winter,  and  the  injunction  prohibited 
the  sale  and  assignment  of  them,  as  well  as  of  the 
lands  held  in  trust. ' ' 

In  Mellen  v.  Moline  Iron  Works,  131  U.  S.  352, 
a  simple  contract  creditor  of  an  insolvent  corporation 
brought  suit  to  have  the  affairs  of  the  corporation 
placed  in  the  hands  of  a  receiver  and  to  cancel  a  trust 
deed  and  chattel  mortgage  given  on  certain  of  its 
assets  to  one  Hill.  After  personal  service  had  been 
secured  upon  Hill,  and  pending  the  action,  he  trans- 
ferred his  claim  against  the  insolvent  company,  and 
a  trust  deed  and  chattel  mortgage  securing  the  same, 
to  Mellen.  Later  Mellen  brought  suit  to  collect  the 
claim  and  to  enforce  the  trust  deed  and  chattel  mort- 
gage. It  was  held  that  the  doctrine  of  lis  pendens 
applied  to  the  sale  of  the  claim  to  Mellen,  and  that 
he  and  his  cestui  que  trust  were  bound  by  the  decree 
rendered  in  the  original  action  canceling  the  claim. 

In  Belmont  Nail  Co.  v.  Columbia  L  <&  S.  Co.,  46 
Fed.  8,  the  complainant,  a  creditor,  filed  its  bill  March 
26,  1891,  against  The  Columbia  I.  &  S.  Co.  and  the 
trustee  named  in  the  general  mortgage  of  the  defend- 
ant company.  Inter  alia  the  bill  prayed  for  a  wind- 
ing up  of  the  corporation,  a  distribution  of  the  assets 
among  its  creditors,  an  injunction  restraining  the  dis- 
posing of  its  assets  pendente  lite,  and  for  a  receiver. 
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The  subpoena  was  served  on  the  same  day  on  the 
president  of  defendant  company.  April  2,  1891,  a 
notice  was  served  by  the  solicitor  of  plaintiff  com- 
pany upon  the  president  of  defendant  company,  noti- 
fying him  that  an  application  would  be  made  April 
4, 1891,  for  the  appointment  of  a  receiver,  and  for  an 
injunction.  In  resistance  of  the  motion  for  appoint- 
ment of  a  receiver  the  defendant  company,  by  affi- 
davit, presented  these  facts :  April  3,  1891,  after  the 
filing  of  the  bill  and  service  of  the  subpoena,  and  the 
day  before  the  hearing  of  the  motion  for  appointment 
of  a  receiver,  at  a  meeting  of  the  board  of  directors 
of  defendant  company  it  was  resolved  that  for  the 
purpose  of  preventing  a  receiver  being  appointed  by 
the  court  an  assignment  should  be  made,  which  was 
accordingly  done,  which  assignment  purported  to  con- 
vey to  the  assignee  in  trust  for  the  benefit  of  cred- 
itors all  of  the  property  of  the  company.  It  was 
claimed  bv  defendant's  counsel  that  under  this  state 
of  facts  application  for  a  receiver  should  be  refused. 
The  court  appointed  the  receiver,  and  stated  its  reason 
for  so  doing  in  the  following  citation  from  Dovey's 
Appeal,  97  Pa.  St.,  160 : 

'*It  {lis  pendens)  aflfects  him,  not  because  it 
amounts  to  notice,  but  because  the  law  does  not  allow 
litigant  parties  to  give  to  others,  pending  the  litiga- 
tion, rights  to  the  property  in  dispute  so  as  to  preju- 
dice the  opposite  party.  *  •  *  This  is  a  rule  of 
public  policy,  and  the  object  of  it  is  to  prevent  the 
parties  from  making  a  conveyance  peudeute  lite  of 
the  property  or  thing  which  is  the  subject-matter  of 
the  controversy,  and  thus  defeat  the  execution  of  the 
decree  of  the  court.  The  effect  of  it  is  to  impose  a 
disability  to  convey  from  the  time  of  the  service  of 
the  subpoena  upon  the  defendant.'' — Story's  Equity 
Jurisprudence  (12th  ed.),  §406. 

AVhile  the  doctrine  of  lis  pnulrns  lias  been  re- 
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laxed  as  to  real  estate  by  our  Code  ( Mills '  Ann.  Code, 
§  36),  as  to  personal  property  it  remains  as  at  com- 
mon law. — Leitch  et  al.  v.  Wells  et  al.,  48  N.  Y.  585, 
602 ;  Am.  and  Eng.  Ency.  of  Law,  Vol.  21,  p.  631. 

An  exception  to  the  operation  of  the  rule  of  lis 
pendens,  as  we  have  stated,  is  the  sale  of  negotiable 
securities  before  maturity,  and  of  articles  of  ordinary 
commerce  in  the  usual  way ;  but  when  the  purchaser 
has  actual  notice  of  the  pendency  of  the  suit  the  rea- 
son for  this  exception  ceases,  and  in  such  case  the 
sale  is  not  within  the  exception. — Bennett  on  Lis 
Pendens,  §  129. 

'*The  case  of  County  of  Warren  v.  Marcy,  97  U. 
S.  96,  decides  that  purchasers  of  negotiable  securities 
are  not  chargeable  with  constructive  notice  of  the 
pendency  of  a  suit  affecting  the  title  or  validity  of 
the  securities;  but  it  has  never  been  doubted  that 
those  who  buy  such  securities  from  litigating  parties, 
with  actual  notice  of  the  suit,  do  so  at  their  peril,  and 
must  abide  the  result  the  same  as  the  parties  from 
whom  they  got  their  title. '^ — Scotland  Co.  v.  Hill,  112 
IT.  S.  95 ;  Warren  v.  Marcy,  supra. 

3.  It  is  contended  that  the  court  was  without 
power  to  appoint  a  receiver  upon  the  application  of  a 
simple  contract  creditor,  and  that  its  order  to  that 
effect  was  void.  The  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties.  Among  the  ques- 
tions which  it  had  jurisdiction  to  determine  was 
whether  the  facts  presented  a  proper  case  for  the 
appointment  of  a  receiver.  It  determined  that  the 
facts  were  such  as  justified  the  appointment,  and 
made  it.  If  it  committed  error  in  so  doing,  it  was 
error  in  the  exercise  of  jurisdiction  which  it  had,  and 
not  error  in  assuming  jurisdiction ;  therefore,  its  judg- 
ment cannot  be  inquired  into  in  a  collateral  pro- 
ceeding. 

In  MelleM  v,  Moline  Iron  Works,  supra,  it  was 
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contended  that  the  simple  contract  creditor  could  not 
rightfully  invoke  the  aid  of  a  court  of  equity  in  its 
proceeding  against  the  defendant  corporation  until  it 
had,  by  obtaining  judgment  for  its  debt  and  suing 
out  execution,  exhausted  its  legal  remedies.  The 
court  said: 

* '  But  that  was  one  of  the  questions  necessary  to 
be  determined  in  the  suit  brought  by  that  company, 
and  any  error  in  deciding  it  would  not  authorize  even 
the  same  court,  in  an  original,  independent  suit,  to 
treat  the  decree  as  void.  Besides,  the  removal  of 
alleged  liens  or  incumbrances  upon  property,  the  clos- 
ing up  of  affairs  of  insolvent  corporations,  and  the 
administration  and  distribution  of  trust  funds,  are 
subjects  over  which  courts  of  equity  may  have  gen- 
eral jurisdiction.  *  *  •  An  adjudication  that  a 
particular  case  is  of  equitable  cognizance  cannot  be 
disturbed  by  an  original  suit.  Such  adjudication  is 
not  void,  even  if  erroneous. ' ' 

People  ex  rel.  Lindsley,  District  Attorney,  v, 
Distnct  Court,  30  Colo.  488,  71  Pac.  388,  was  an  appli- 
cation  for  a  writ  of  prohibition,  but  in  point  as  it 
involves  a  collateral  assault  on  an  order  which  the 
court  holds  could  be  attacked  onlv  in  a  direct  pro- 
ceeding. 

Tilton  V.  Cofield  et  al.,  93  U.  S.  163,  168,  is  a 
recognition  of  the  existence  of  the  doctrine  of  lis  pen- 
dens in  this  jurisdiction. 

McClellen  v.  Phillips,  6  Colo.  App.  47,  39  Pac. 
893,  is  not  in  conflict  with  the  conclusion  we  have 
reached  here,  and  a  sufficient  reason  for  distinguish- 
ing it  from  the  present  ease  is,  there  the  mortgagee 
was  without  notice  of  the  pending  suit. 

Between  August  22,  the  date  of  the  filing  of  the 
amended  complaint,  and  the  appearance  of  defend- 
ant, and  August  29,  the  date  of  the  order  appointing 
a  receiver,  the  mortgage  in  question  was  given,  cover- 
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ing  practically  all  of  the  assets  of  defendant.  Ap- 
pellee took  this  mortgage  with  actual  notice  of  the 
action  pending  in  which  a  receiver  was  sought  of  all 
the  assets  of  the  defendant  corporation. 

If  the  mortgage  is  sustained,  the  action,  in  aid 
of  which  the  receiver  was  appointed,  is  practically 
defeated,  as  there  would  be  no  assets  for  the  receiver- 
ship to  operate  upon  and  apply  to  the  satisfaction  of 
the  judgment  that  might  be  obtained.  We  think  the 
order  appointing  the  receiver  relates  back  to  the 
morning  of  August  22,  when  the  court  had  jurisdic- 
tion of  the  subject-matter  and  the  parties  through  the 
filing  of  the  complaint  and  the  appearance  of  defend- 
ant, and  that  it  takes  precedence  over  the  later  chattel 
mortgage.  There  is  no  occasion  for  us  expressing  an 
opinion  as  to  whether  it  relates  back  to  August  21. 
We  express  no  opinion  upon  the  validity  of  the 
authorization  by  the  directorate  of  defendant  com- 
pany to  execute  the  mortgage  in  question.  This 
question  seems  not  to  have  been  before  the  trial 
court,  and  not  to  have  been  presented  here  until  by 
a  delayed  reply  brief  of  appellant.  If  the  question 
had  been  urged  in  apt  time  below,  the  infirmity  urged, 
if  it  exists,  might  have  been  cured.  The  question 
presented  may  not  arise  upon  retrial,  for  this  reason 
we  do  not  consider  it. 

Judgment  reversed.  Reversed. 
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f878  3291  The  Denver  Consolidated  Tramway  Company 

v.  Rush. 

1.     Negligerice — Personal   Injury — Instructions. 

In  an  action  for  damages  for  personal  injuries  it  was  not 
error  to  refuse  to  instruct  the  Jury  at  defendant's  request  that 
if  plaintiff  was  not  injured  she  could  not  recover,  where  in 
other  instructions  given  the  sustaining  of  an  injury  through 
the  accident  was  made  essential  to  a  recovery. 
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2.     Negligence — Street  Railways — Evidence — Pretunnption. 

In  an  action  against  a  street  railway  company  by  a  pas- 
senger for  injuries  received,  evidence  that  the  car  stopped  at  a 
crossing  for  plaintifP  to  get  ofP,  and  while  she  was  alighting 
from  the  car  it  suddenly  started  and  threw  her  to  the  ground 
and  injured  her,  raises  a  presumption  of  negligence  on  the  part 
of  defendant,  and  establishes  a  prima  facie  case  which  sh.ould 
be  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  A.  M.  Stevenson,  Mr.  Chas.  J.  Hughes,  Jr., 
and  Mr.  Albert  Smith,  for  appellant. 

Mr.  H.  W.  Spangler,  Mr.  George  C.  Norris  and 
Mr.  Emerson  J.  Short,  for  appellee. 

GUNTER,  J. 

Seven  errors  are  assigned.  But  two  are  dis- 
cussed by  appellant's  counsel,  and  to  these  we  con- 
fine the  opinion. 

1.  Appellant  (defendant)  tendered  an  instruc- 
tion which  was  refused.  It  says  the  instruction  in 
substance  charged  that  if  appellee  (plaintiff)  was  not 
injured,  she  could  not  recover.  Assuming  this,  the 
instruction  was  given  in  substance  in  instructions  two 
and  three,  wherein  the  sustaining  of  an  injury 
through  the  accident  was  made  essential  to  recovery. 

2.  It  is  further  urged  that  the  evidence  is  insuf- 
ficient to  justify  the  verdict. 

The  evidence  for  appellee  ({)laintiff)  is,  in  sub- 
stance :  Appellant,  as  a  common  carrier,  was  operat- 
ing a  street  railway  sj'^stem  in  the  city  of  Denver, 
using  electricity  as  the  motive  power;  appellee  hav- 
ing  paid  her  fare,  was  a  passenger  on  one  of  its  cars. 
The  car  stopped  at  a  regular  crossing  for  her  to 
alight;  while  she  was  doing  so  the  car  suddenly 
started,  and  by  doing  so  threw  her  to  the  ground; 
.therefrom  she  sustained  injuries,  compensation  for 
which  is  sued  for. 
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There  was  also  expert  testimony  in  her  behalf 
that  her  injured  condition  was  caused  by  a  fall  or  a 
concussion  of  some  kind,  due  to  some  external  vio- 
lence ;  also  to  the  extent  of  her  injuries. 

In  making  out  her  case  there  was  no  evidence 
tending  to  show  contributory  negligence.  The  only 
testimony  conflicting  with  that  in  behalf  of  appellee  is 
that  of  the  conductor,  that  no  one  fell  on  that  day  in 
alighting  from  his  car,  and  of  experts  that  appellee's 
injured  condition  was  not  due  to  a  fall,  and  as  to  the 
extent  of  her  injuries. 

The  position  of  appellant  was  that  she  had  not 
fallen  from  the  car  and  that  she  was  not  injured  by 
such  cause.  Appellant  attempted  no  explanation  of 
the  cause  of  the  sudden  starting  of  the  car  or  of  the 
cause  of  appellee's  falling. 

The  evidence  of  appellee  that  defendant  as  a 
common  carrier  of  passengers  was  operating  a  street 
railway,  with  motive  power,  electricity ;  that  appellee 
was  a  passenger  thereon,  having  paid  her  fare ;  and 
that  the  car  had  stopped  for  her  to  alight ;  that  while 
she  was  doing  so,  and  free  from  contributory  negli- 
gence, the  car  started  up  suddenly  and  thereby  she 
was  thrown  to  the  ground  and  injured,  raised  the  pre- 
sumption of  negligence  on  the  part  of  defendant  and 
constituted  sufficient  evidence  thereof  to  justify  send- 
ing  the  case  to  the  jury. 

The  starting  up  and  moving  on  of  the  car  before 
plaintiff  could  or  did  alight,  would  not  ordinarily 
have  happened  had  appellant  been  using  the  high 
degree  of  care  exacted  of  it  by  the  law  in  its  carrying 
passengers.  The  operating  of  the  car  was  under  the 
control  of  the  appellant,  and  the  explanation  of  the 
cause  of  the  sudden  starting  of  the  car,  presumably 
within  its  knowledge  and  capable  of  explanation  by  it. 

There  was  thus  sufficient  evidence  to  go  to  tho^ 
jury  that  appellee  sustained  her  injuries  through  the 
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act  of  appellant,  and  that  such  act  was  negligently 
done. 

In  Christie  v.  Griggs,  2  Campbell  79 ;  approved, 
Wall  et  al.  v.  Livezay,  6  Colo.  465,  and  Sanderson  v. 
Frazier,  8  Colo.  84,  5  Pac.  632,  the  action  was  against 
the  owner  of  a  stage  upon  which  appellant  was  travel- 
ing, when  it  broke  down  and  she  was  injured.  The 
first  count  imputed  the  accident  to  the  negligence  of 
the  driver;  the  second  to  the  insufficiency  of  the  car- 
riage. Th;  plaintiff  having  complained  that  the  axle- 
tree  snapped  asunder,  that  she  was  consequently 
thrown  from  the  stage  and  injured  thereby.  Defend- 
ant insisted  that  plaintiff  was  bound  to  go  further 
and  give  evidence  of  the  driver  being  unskillful  and 
of  the  stage  being  insufficient.    The  court  said : 

"I  think  the  plaintiff  has  made  a  prima  facie 
case  by  proving  her  going  on  the  coach,  the  accident 
and  the  damage  she  has  suffered.  It  now  lies  on  the 
other  side  to  show  that  the  coach  was  as  good  a  coach 
as  could  be  made,  and  that  the  driver  was  as  skillful 
a  driver  as  could  anywhere  be  found. ' ' 

In  Stokes  v.  Saltonstall,  13  Peters  114 ;  approved. 
Wall  et  al.  v.  Livezay,  supra;  Sanderson  v.  Frazier, 
supra,  and  Denver  &  Rio  Grande  Railroad  Co.  v. 
Fotheringham,  17  Colo.  App.  410,  68  Pac.  978,  the 
wife  of  the  plaintiff  was  a  passenger  on  the  stage  and 
injured  by  its  upsetting.  The  action  was  against  the 
])roprietor  of  the  stage  to  recover  damages.  The 
lower  court  charged  inter  alia : 

**It  being  admitted  that  the  carriage  was  upset, 
and  the  plaintiff's  wife  injured,  it  is  incumbent  on  the 
defendant  to  prove  that  the  driver  was  a  person  of 
competent  skill,  of  good  habits,  and  in  every  respect 
qualified,  and  suitably  prepared  for  the  business  in 
which  he  was  engaged ;  and  that  he  acted  on  this  occa- 
sion with  reasonable  skill,  and  with  the  utmost  pru- 
dence and  caution." 
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This  was  approved  upon  appeal. 

The  upsetting  of  the  stage  was  due  to  the  man- 
ner in  which  it  was  operated  and  the  horses  handled 
by  the  driver. 

In  Wall  et  al.  v.  Livezay  plaintiff  was  a  passen- 
ger on  the  stage  of  defendant.  The  horses  became 
frightened  at  the  whistle  of  an  engine  and  overturned 
the  stage.  There  was  no  insufficiency  in  the  stage  or 
harness.  The  driver  had  left  the  horses  in  the  hands 
of  a  bystander  while  he  buckled  the  hind  boot  of  the 
stage.  The  jury  found  for  plaintiff,  and  in  affirming 
the  court  said: 

**A  prima  facie  case,  however,  is  made  out  by 
proof  that  the  relation  of  carrier  and  passenger 
existed  between  the  parties ;  that  an  accident  occurred 
resulting  in  injury  to  the  passenger,  and  that  it  was 
occasioned  by  the  failure  of  some  portion  of  the 
machinery,  appliances  or  means  provided  for  the 
transportation  of  the  passenger.  This  proof  being 
made,  a  presumption  of  negligence  on  the  part  of  the 
carrier  arises,  and  the  plaintiff  is  not  bound  to  go  fur- 
ther and  show  the  particular  defect  or  cause  of  the 
accident,  until  the  presumption  is  rebutted." 

In  Sanderson  v.  Frazier  plaintiff  was  a  passen- 
ger on  a  stage  that  was  upset  by  the  wheel  striking  a 
rock,  and  by  the  upsetting  plaintiff  injured.  Negli- 
gence in  the  driver  was  charged.  In  the  course  of 
the  opinion  affirming  the  judgment  for  plaintiff,  the 
court  said: 

**In  such  action  the  facts  that  the  coach  was 
upset,  and  the  plaintiff  injured,  are  sufficient  prima 
fade  evidence  of  negligence  or  want  of  skill  of  the 
driver,  and  shift  the  burden  of  proof  upon  the  defend- 
ant to  show  that  the  driver  was  in  every  respect  qual- 
ified to  act  with  reasonable  skill  and  the  utmost  cau- 
tion ;  and  if  the  disaster  was  occasioned  by  the  least 
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want  of  skill  or  of  prudence  on  his  part,  the  defendant 
was  answerable." 

In  Rio  Grande  W.  Co.  v.  Rubenstein,  5  Colo. 
App.  121,  123,  38  Pae.  76,  the  court  said : 

**The  general  rule  undoubtedly  is  that  the  pas- 
senger who  shows  that  he  is  being  carried  for  hire, 
and  that  the  vehicle  overturns  and  occasions  his 
injury,  has  made  out  a  prima  facie  case.  The  legal 
presumption,  in  actions  of  this  description,  is  that  the 
injuries  are  occasioned  by  the  fault  of  the  carrier  or 
the  condition  of  its  vehicles,  and  the  law  casts  on  it 
the  burden  of  showing  that  it  has  used  reasonable 
care  and  skill  to  provide  safe  appliances  and  a  safe 
road  for  the  transportation  of  its  passengers.'' 

In  Tramicay  Co.  v.  Reid,  4  Colo.  App.  53,  69,  35 
Pac.  269,  reversed  in  22  Colo.  349,  45  Pac.  378,  but 
not  upon  the  point  here  cited,  plaintiff  sued  to  recover 
damages  for  injuries  sustained  through  the  alleged 
negligence  of  appellant  in  its  management  of  its  cars. 
There  plaintiff  in  alighting  was  thrown  to  the  ground 
by  and  unexpected  and  sudden  jerk  of  the  car.  The 
court  quoted  approvingly  from  Smith  v.  St.  Paul 
R.  R.  Co.,  32  Minn.  1,  as  follows : 

**From  the  application  of  this  strict  rule  to  car- 
riers, it  naturally  follows  that,  where  an  injury  occurs 
to  a  passenger  through  a  defect  in  the  construction  or 
working  or  management  of  the  vehicle  or  anything 
pertaining  to  the  service  which  the  carrier  ought  to 
control,  a  presumption  of  negligence  arises. ' ' 

This  language  doubtless  met  the  approval  of  our 
supreme  court,  otherwise  it  would  have  expressed  dis- 
approval when  sending  the  case  back  for  a  retrial,  in 
which  the  question  involved  in  the  instruction  would 
arise  again. 

In  Denver  Elec.  Co.  v.  Simpson,  21  Colo.  372,  41 
Pac.  499,  defendant  was  engaged  in  distributing  elec- 
tricity throughout  the  city  of  Denver,  by  means  of 
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wires  attached  to  poles  located  in  the  streets  and 
alleys.  Plaintiff,  while  passing  along  an  alley,  with- 
out fault  on  his  part,  came  in  contact  with  one  of  the 
pendant  wires  highly  charged  with  electricity,  which 
wire  had  become  detached  from  its  overhead  fasten- 
ing and  was  hanging  down  within  about  two  feet  of 
the  ground  in  the  alley.  By  the  contact  plaintiff 
received  a  shock  and  was  severely  injured.  The  court 
held  that  the  wire  so  charged  with  electricity  as  to 
become  dangerous  to  persons  coming  in  contact  with 
it,  detached  from  its  fastenings  and  hanging  down  in 
a  public  alley  so  as  to  endanger  public  travel,  was  of 
itself  presumptive  evidence  of  negligence  on  the  part 
of  defendant,  and  in  the  course  of  the  opinion  said : 

''Under  the  facts  of  the  case,  the  law  required 
of  the  defendant,  conducting,  as  he  did,  a  business  so 
dangerous  to  the  public,  the  highest  degree  of  care 
which  skill  and  foresight  can  attain  consistent  with 
the  practical  conduct  of  its  business  under  the  known 
methods  and  the  present  state  of  the  particular  art. 
This  is  the  measure  of  the  duty  owed  by  a  common 
carrier  to  a  passenger  for  hire." 

In  Denver  Con.  Electric  Co.  v.  Lawrence,  31  Colo. 
301,  73  Pac.  39,  42,  defendant  was  operating  an  elec- . 
trio  plant  and  therefrom  supplying  electricity  for 
illuminating  purposes  to  the  residents  of  the  city  of 
Denver,  among  them  plaintiff's  father.  Without 
fault  on  his  part  plaintiff,  while  attempting  to  turn 
on  an  electric  light  in  his  father 's  residence,  received 
a  severe  charge  of  electricity.  The  court  held  that 
evidence  of  these  facts  was  presumptive  evidence  of 
negligence  on  the  part  of  defendant.  In  the  cour«e 
of  its  opinion,  the  court  said : 

*'The  business  of  defendant  is  that  of  selling 
electricity  to  the  people  of  Denver — a  business  so 
fraught  with  peril  to  the  public  that  the  highest 
degree  of  care  which  skill  and  foresight  can  attain, 
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consistent  with  the  practical  conduct  of  its  affairs 
under  the  known  methods  and  present  state  of  its 
particular  art,  is  demanded.  •  *  *  Such  injuries 
are  not,  under  ordinary  circumstances,  received  by 
persons  who  turn  on  an  incandescent  lamp,  if  the 
company  supplying  the  current  has  not  been  negli- 
gent. ' ' 

Bahcock  v.  Los  Angeles  Traction  Co.,  128  Cal. 
173,  177,  the  court  said : 

^*When  the  plaintiff  showed  that  the  defendant 
had  assumed  to  carry  him  as  a  passenger  upon  one  of 
its  cars,  and  that  while  being  so  carried  he  had  sus- 
tained injury  by  reason  of  the  manner  in  which  the 
car  was  propelled  along  its  track,  a  prima  facie  case 
of  negligence  was  established,  which,  in  the  absence 
of  any  other  evidence,  entitled  him  to  recover. ' ' 

In  McCurrie  v.  Southern  Pac.  Co.,  122  Cal.  558, 
the  court  said : 

**A  prima  facie  case  is  established  when  the 
plaintiff  shows  that  he  was  injured  while  being  car- 
ried as  a  passenger  by  the  defendant,  and  that  the 
injury  was  caused  by  the  manner  in  which  the  defend- 
ant used  or  directed  some  agency  or  instrumentality 
under  its  control." 

See,  also,  Osgood  v.  Los  Angeles  Traction  Co.  et 
al.,  137  Cal.  280,  70  Pac.  169. 

In  Sherman  and  Redfield  on  the  Law  of  Negli- 
gence (5th  ed.),  Vol.  1,  §  59,  it  is  said : 

''When  a  thing  which  causes  injury  is  shown  to 
be  under  the  management  of  the  defendant,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  a  want  of  care.  So  also  where  it  is 
shown  that  the  accident  is  such  that  its  real  cause  may 
be  the  negligence  of  the  defendant,  and  that  whether 
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it  is  so  or  not,  is  within  the  knowledge  of  the  defend- 
ant, the  plaintiff  may  give  the  required  evidence  of 
negligence  without  himself  explaining  the  real  cause 
of  the  accident  by  proving  the  circumstance  and 
thus  raising  the  presumption  that  if  the  defendant 
does  not  choose  to  give  the  explanation,  the  real  cause 
was  negligence  on  the  part  of  the  defendant/' 

Denver  &  Rio  Grande  v.  Fotheringham,  17  Colo. 
App.  410,  68  Pac.  978,  is  not  in  conflict  with  the  con- 
clusion we  have  reached  herein,  nor  is  any  case  cited 
in  that  opinion  as  authority,  in  conflict  with  the  con- 
clusion we  have  reached.  Further,  that  case  cites 
approvingly  Stokes  v.  Saltonstall,  Wall  v.  Livezay, 
Sanderson  v.  Frazier,  supra. 

There  the  plaintiff,  a  passenger  on  the  defend- 
ant company's  train,  when  the  train  was  going  into  a 
station  and  slowing  up,  got  up  from  her  seat  with  the 
intention  of  going  out  on  the  platform ;  the  door  of  the 
car  was  open ;  when  she  reached  the  door,  the  train 
had  not  yet  come  to  a  stop  and  began  to  jerk,  and 
plaintiff  was  thrown  against  the  right  side  of  the 
door,  and  to  steady  herself  she  put  her  hand  against 
the  door  jamb  where  the  door  would  come  in  contact 
with  it ;  that  in  the  jerking  the  door  flew  shut  and 
caught  her  hand ;  she  was  not  yet  upon  the  platform. 

The  trial  court  held  that  the  plaintiff  had  made 
out  a  presumptive  case  when  she  showed  that  she  was 
injured  while  being  carried  as  a  passenger  by  defend- 
ant ;  and  that  the  injury  was  caused  by  the  manner  in 
which  defendant  used  or  directed  some  agency  or 
instrumentality  under  its  control.     The  court  said: 

''Such  instructions,  under  the  facts,  should  not 
have  been  given." 

The  court,  in  the  course  of  its  opinion,  said : 

*'It  was  not  made  to  appear  that  the  peculiar 
motion  of  the  ear  to  which  the  plaintiff  ascribed  her 
injury,  is,  when  a  train  is  coming  to  a  stop,  unusual, 
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or  attended  with  danger,  or  even  inconvenience,  to 
passengers  remaining  in  their  seats.  The  contrary  is 
to  be  inferred  from  Mr.  Prescott's  testimony;  and  at 
the  other  stations  where  the  train  stopped  the  same 
'jerking**  motion  does  not  appear  to  have  given  the 
plaintiff  any  annoyance. ' ' 

We  think  the  conclusion  reached  in  that  case  was 
correct. 

In  the  case  before  us  the  law  exacted  the  highest 
degree  of  care  on  the  part  of  appellant  in  transport- 
ing its  passenger,  the  appellee.  It  is  improbable,  if 
such  degree  of  care  had  been  exercised,  that  the  car 
would  have  started  before  appellee  had  time  to  alight. 
The  fact  that  it  did  so  makes  it  probable  that  the  care 
exacted  by  the  law  of  appellant  was  not  used.  The 
starting  up  of  the  car  was  under  the  control  of  appel- 
lant. Why  it  so  started  was  presumably  a  matter 
which  defendant  could  explain.  The  presumption, 
therefore,  attaches  to  the  facts  as  disclosed  by  appel- 
lee's testimony,  that  appellant  was  guilty  of  negli- 
gence. There  was  no  effort  to  explain  the  cause  of 
the  accident  by  appellant.  The  jury  had  suflScient 
evidence  upon  which  to  base  its  verdict. 

The  judgment  should  be  aflBrmed. 

Affirmed. 

FNo.  2762.1 

The  Florence  Oil  and  Refining  Company  v.  Orman 

ET  AL.,  AS  The  State  Board  op  Land 

Commissioners. 

1.    Contracts — Oil  Lease — Forfeiture — State  Land  Board. 

The  state  board  of  land  commissioners  executed  a  lease  to 
certain  state  land  giving  the  lessee  the  exclusive  right  to  mine 
for  oil  and  gas  for  a  term  of  twenty  years.  The  lessee  agreed 
to  give  to  the  state  a  certain  per  cent,  of  the  oil  and  gas  pro- 
duced, and  obligated  itself  to  begin  boring  within  two  months, 
and  to  bore  two  wells  of  an  agreed  depth  within  eighteen 
months  unless  oil  was  sooner  found  in  paying  quantities.     In 
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case  the  two  wells  were  sunk  as  agreed  and  proved  nonproductive, 
the  lessee  agreed  to  pay  to  the  state  $50.00  per  annum  as  a 
rental  forfeiture  to  continue  until  such  time  as  the  drilling  of 
the  new  well  or  wells  should  be  commenced,  and  the  failure 
to  pay  such  forfeiture  to  render  the  lease  null  and  void.  The 
lessee  at  once  began  work  and  the  first  year  sank  three  wells 
the  required  depth,  and  the  next  year  sank  a  fourth  with  the 
result  that  oU  was  found  in  small  quantities  in  one  well,  but 
all  of  them  proved  nonpaying.  A  little  more  than  two  years  from 
the  date  of  the  lease,  lessee  drew  the  casing  from  the  wells  and 
abandoned  them,  and  for  four  years  did  nothing  more  towards 
searching  for  oiL  Held  that  the  lessee  by  abandoning  its 
search  for  oil  and  failing  to  prosecute  the  same  with  diligence, 
had  forfeited  its  rights  under  the  lease  and  the  land  board  had 
a  right,  without  notice  to  the  lessee,  to  declare  the  lease  for- 
feited and  to  lease  the  same  land  to  another  party. 
2.  State  Land  Board — Authority  of  Register — Lease— Forfeiture 
— Estoppel. 
The  register  of  the  state  board  of  land  commissioners  has 
no  authority  to  bind  the  board  by  his  opinion  as  to  whether 
or  not  a  lease  of  state  land  is  subject  to  forfeiture;  and  where 
said  register,  in  answer  to  an  inquiry  from  a  lessee,  wrote  such 
lessee  that  its  lease  was  not  subject  to  forfeiture,  such  letter 
did  not  estop  the  board  to  declare  the  lease  forfeited. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for 
appellant. 

Mr.  Milton  Smith,  Mr.  C.  C.  Post,  attorney 
general,  and  Mr.  C.  A.  Roberts,  deputy  attorney 
general,  for  appellees. 

GUNTER,  J. 

March  20,  1894,  the  state  of  Colorado  leased  to 
one  Davis  the  exclusive  right  to  mine  certain  lands 
for  oil  and  gas.    Pertinent  parts  of  the  lease  are : 

*  *  With  the  exclusive  right  to  dig,  bore  and  mine 
for  and  gather  all  oils  and  gases  and  all  other  valu- 
able mineral  substances  found  in  solution  in  and  upon 
said  premises,  to  have  and  to  hold  the  same  for  a 
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term  of  twenty  years  from  this  date ;  *  •  •  ^th 
the  full  right  of  the  said  second  party  of  appropriat- 
ing to  his  own  use  all  of  the  oils  and  gases  found  upon 
said  premises  during  said  term. 

^  ^  In  consideration  whereof  the  said  second  party 
agrees  to  give  the  said  party  of  the  first  part  five  per 
cent,  of  the  oils  and  gases  produced  and  saved  from 
said  premises,     •     •     •^ 

*  *  The  party  of  the  second  part  cov^ants  to  com- 
mence operations  for  said  mining  and  boring  pur- 
poses and  to  prosecute  the  same  on  some  portion  of 
the  above  described  premises  within  two  months 
from  the  date  hereof,  and  sink  said  wells  to  a  depth 
of  1,500  to  1,800  feet  unless  oil  in  paying  quantities 
is  sooner  found  (delays  by  unavoidable  accidents 
excepted).  Failure  of  the  party  of  the  second  part 
to  comply  with  the  terms  of  this  clause  will  nullify  the 
lease  and  render  it  void.    •     •     • 

''It  is  understood  and  agreed  that  a  second  well 
shall  be  sunk  to  the  above  depth  (unless  oil  is  sooner 
found  in  paying  quantities),  within  a  period  of  eight- 
een monllis  from  the  date  of  this  lease,  and  in  the 
event  of  these  two  wells  being  sunk  as  herein  pro- 
vided and  the  said  wells  should  prove  non-productive 
and  non-paying,  then  the  party  of  the  second  part 
agrees  to  pay  a  forfeiture  of  rental  for  said  oil  and 
gas  rights  of  fifty  dollars  per  year,  to  continue  until 
such  time  and  times  as  the  drilling  of  new  well  or 
wells  may  be  commenced,  and  the  failure  to  pay  said 
forfeit  or  rental  will  render  this  lease  null  and  void. ' ' 

The  lease  was  immediately  assigned  by  Davis  to 
appellant  company,  which,  within  one  month  there- 
after, began  sinking  a  well  upon  the  premises  in 
search  for  oil  and  gas,  and  during  that  year,  1894, 
sunk  thereon  three  wells,  each  deeper  than  required 
by  the  lease.  In  1895  it  began  a  fourth  well,  which 
was  completed  in  the  early  part  of  the  summer  of 
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1896.  During  the  same  time,  in  1896,  it  did  some  fur- 
ther work  on  two  of  the  wells  drilled  in  1894.  This 
is  all  that  was  done  in  the  search  for  oil  except  that  in 
April,  1901,  after  appellant's  lease  had  been  can- 
celed, and  it  knew  of  the  fact,  it  began  the  erection 
of  an  oil  derrick  on  the  premises.  As  a  result  of 
appellant's  search,  oil  was  found  in  small  quantity  in 
one  of  the  wells,  but  all  of  them  proved  non-paying 
and  practically  dry.  Casings  were  drawn  and  the 
wells  abandoned  by  the  early  part  of  the  sununer  of 
1896.  Since,  as  stated,  appellant  has  made  no  fur- 
ther eflFort  to  discover  oiL 

March  8,  1898,  A.  R.  Gumaer,  general  manager 
of  appellant,  wrote  to  the  then  register  of  the  state 
board  of  land  commissioners,  that  appellant  had 
heard  that  its  lease  had  been  canceled,  and  inquired 
if  this  was  true.  The  letter  further  said  that  appel- 
lant thus  far  had  been  unsuccessful  in  its  search  for 
oil,  but  that  it  intended  to  make  another  trial  soon. 
Appellant  received  as  a  reply  a  letter  signed  **L.  C. 
Paddock,  Register  A.  M.  C.,''  dated  March  12,  1898, 
stating  appellant's  lease  had  not  been  forfeited  ''and 
is  not  subject  by  the  conditions  of  the  lease  to  cancel- 
lation.'* 

July  23,  1900,  the  board  of  land  commissioners, 
without  notice  to  appellant,  canceled  its  lease.  March, 
1901,  appellee  How  applied  to  lease  the  land  covered 
thereby,  and  in  April  following  an  order  was  made 
granting  the  application.    The  lease  was  never  issued. 

Appellant  first  heard  April,  1901,  of  the  cancel- 
lation and  made  immediate  application  to  have  it  set 
aside.  This  was  denied.  Appellant  testified,  through 
its  general  manager,  that  it  had  at  no  time  intended  to 
abandon  the  lease. 

.Tuly,  1901,  this  action  was  instituted  against  the 
state  board  of  land  commissioners  and  appellee  How, 
for  the  purpose  of  setting  aside  the  order  of  the  board 
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canceling  the  lease  and  of  obtaining  an  injunction 
restraining  the  issuance  of  the  lease  ordered,  to  appel- 
lee How.  A  preliminary  injunction  was  obtained. 
Trial  to  the  court  resulted  in  the  holding  that  appel- 
L.nt  had  lost  its  rights  under  the  lease  by  failure  to 
explore  with  reasonable  diligence  the  demised  prem- 
ises for  oil  and  gas.  Judgment  was  entered  dismiss- 
ing the  action,  and  therefrom  is  this  appeal. 

This  is  an  oil  lease.  Its  consideration  dependent 
on  finding  oil  or  gas  in  paying  quantities.  It  pro- 
vides the  number  of  wells,  that  is,  the  amount  of  work 
to  be  done  in  the  search  for  oil  during  the  first  eight- 
een months  of  the  term ;  it  is  silent  as  to  the  work  to 
be  done  in  the  search  during  the  remainder  of  the 
term,  about  eighteen  years.  Three  wells,  more  than 
the  stipulated  number,  were  sunk  during  the  first 
eighteen  months  of  the  running  of  the  lease.  These, 
together  with  the  fourth  well  sunk,  proved  practically 
dr\^  and  all  were  abandoned  in  the  early  part  of  the 
summer  of  1896.  No  further  effort  was  made  to  find 
oil  or  gas.  Appellant  having  dug  these  wells  could 
not  under  the  lease  have  been  compelled  to  make  any 
further  search  for  oil.  This  is  in  effect  conceded  by 
appellant  when  it  says  it  had  done  all  it  was  required 
to  do  under  the  lease.  It  was  optional  with  appellant 
whether  it  would  do  anything  further  under  the  lease. 

In  July,  1900,  when  appellant  had  failed  for 
more  than  four  years  to  make  any  effort  to  find  oil 
or  gas,  when  it  was  optional  with  it  whether  it  would 
make  any  further  effort  to  develop  the  property,  the 
lessor  declared  the  lease  at  an  end. 

The  trial  court  held  that  appellant  was  required 
to  make  diligent  effort  to  satisfy  the  condition  prece- 
dent to  an  estate  in  the  leased  property  vesting,  the 
finding  of  oil  or  gas  in  paying  quantities ;  that  by  its 
more  than  four  years'  non-action  it  had  failed  to  exer- 
cise this  diligence,  and  had  therefore  lost  its  rights 


84  Flokence  Oil  &  Ref.Co.v.Orman.    [  19  C.  A. 

under  the  lease.    Appellant  says  this  holding  is  error. 

In  Steelsmith  v.  Gartlan  et  al.,  45  W.  Va.  27,  Feb- 
ruary, 1895,  Mrs.  McGregor  granted  to  Gartlan  the 
exclusive  right  to  mine  certain  lands  for  oil  and  gas 
for  the  term  of  five  years,  and  so  much  longer  as  oil 
or  gas  should  be  found  in  paying  quantities  thereon. 
Gartlan  was  to  give  as  the  consideration  therefor  a 
percentage  of  oil  produced  and  a  certain  sum  per 
gas  well  discovered.  The  lease  also  provided  that  in 
case  no  well  should  be  completed  upon  the  premises 
within  one  month  from  the  date  thereof,  the  lease 
should  become  void.  There  was  no  provision  in  the 
lease  requiring  the  lessee  to  search  further  for  oil  if 
this  well  proved  non-paying. 

Gartlan  sunk  the  well,  but  finding  neither  gas  nor 
oil  in  paying  quantities,  pulled  the  casing,  plugged 
the  well  and  left  the  premises.  Mrs.  McGregor,  after 
repeated  unavailing  efforts  to  have  Gartlan  further 
search  for  oil  or  surrender  his  lease,  in  October,  1896, 
leased  the  same  rights  to  Steelsmith,  who  sunk  two 
wells,  which  came  in  producers,  and  before  proceed- 
ing further  sued  to  cancel  the  Gartlan  lease.  The 
court  held  that  the  lease,  until  oil  was  found  in  pay- 
ing quantities,  amounted  to  nothing  more  than  a  priv- 
ilege to  search  the  premises  for  oil  and  gas,  and  that 
the  failure  to  prosecute  the  search  with  diligence,  in 
the  absence  of  oil  being  found  in  paying  quantities, 
worked  a  loss  to  the  lessee  of  all  rights  under  the 
lease,  and  entered  an  order  granting  the  cancellation 
prayed.    In  the  course  of  its  opinion  the  court  said : 

*'The  Gartlan  lease  is,  with  slight  variance,  in 
the  usual  form  of  such  leases,  and  amounts  to  nothing 
more  than  the  privilege  of  searching  for  oil  and  gas, 
and,  if  they  can  be  found  in  paying  quantities,  then 
vests  an  oil  and  gas  tenancy  in  the  lessee  for  a  period 
of  five  years  or  until  exhaustion.  Mrs.  McGregor 
entered  into  the  lease  for  the  sole  consideration  of 


Sept.,  '03.1    Florence  Oil  &  Ref.  Co.v.Orman.  85 

prospective  rents  and  royalties  she  would  enjoy  if 
the  lessee,  in  diligent  search  therefor,  should  find  oil 
or  gas  in  paying  quantities.  If  such  lease  failed  to 
bind  the  lessee  to  diligent  search  for  oil  and  gas,  it 
was  without  consideration,  binding  on  neither  party, 

and  voidable,  if  not  void,  at  the  pleasure  of  either 

•     *     • 

• 

**A  vested  title  cannot  ordinarily  be  lost  by 
abandonment  in  a  less  time  than  is  fixed  by  the  stat- 
ute of  Umitations,  unless  there  is  satisfactory  proof 
of  the  intention  to  abandon.  An  oil  lease  stands  on 
quite  a  different  ground.  The  title  is  inchoate,  and 
for  the  purpose  of  exploration  only,  until  oil  is  found. 
If  it  is  not  found,  no  estate  vests  in  the  lessee,  and 
his  title,  whatever  it  is,  ends  when  the  unsuccessful 
search  is  abandoned    •    •    *. 

'^The  lessee  having  abandoned  the  only  obliga- 
tory search  provided  for  in  his  lease,  it  died  on  his 
hands  without  surrender,  forfeiture  or  intentional 
abandonment  on  his  part.'* 

The  case  cites  approvingly  the  Venture  Oil  Com- 
pany V.  Fretts,  152  Pa.  St.  451.  There,  December, 
1883,  Gamble  leased  to  Bobbins  the  exclusive  right 
to  mine  certain  land  for  oil  and  gas.  The  latter 
agreed  to  give  as  consideration  therefor  a  percentage 
of  oil  and  gas  produced.  Eobbins  had  leased  adjoin- 
ing farms  for  the  same  purpose,  and  agreed  in  the 
Gamble  lease  to  commence  operations  for  mining  pur- 
poses within  six  months  from  the  date  of  the  lease ; 
and  should  oil  be  found  in  paying  quantities  thereon, 
to  commence  operations  within  sixty  days  upon  the 
adjoining  farm  leased,  and  so  on  until  all  the  lands 
leased  in  the  township  were  tested  to  **  success  or 
abandonment. '  ^  If  the  search  for  oil  on  the  first  farm 
proved  unsuccessful,  he  was  not  bound  to  continue 
the  search  on  a  second. 

Bobbins  sunk  a  well  upon  one  of  the  farms  named 
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within  the  six  months  stipulated.  Neither  oil  nor 
gas  was  found.  He  drew  his  casing,  plugged  the  well 
and  abandoned  it,  and,  as  he  had  a  right  to  do,  made 
no  further  effort  to  test  any  part  of  the  land  covered 
by  his  leases.  This  in  the  fall  of  1884.  Seven  years 
later,  nothing  further  having  been  done  by  Bobbins 
on  any  one  of  the  leased  farms,  Gamble  made  a  new 
oil  lease  of  his  farm  to  other  parties  under  whom 
Fretts  claimed  title. 

Bobbins  and  the  Venture  Oil  Company  holding 
under  him  brought  ejectment  against  Fretts.  The 
court  said: 

**The  case  depends,  therefore,  on  the  construc- 
tion of  that  lease  and  the  rights  acquired  by  Bobbins 
under  it.  The  contract  does  not  purport  to  be  a  sale 
of  all  the  oil  under  the  farm  of  Gamble,  but  a  grant  of 
the  right  to  mine  for  and  remove  oil  for  a  fixed 
period,  twenty  years,  at  a  royalty  of  one-eighth  of  the 
oil  so  found  and  removed.  The  right  of  the  lessee  or 
grantee  under  its  provisions  was  to  explore  for,  and 
determine  the  existence  of  oil  or  gas  under  the  farm. 
If  none  was  found,  the  rights  of  the  grantee  ceased 
when  the  explorations  were  finished.  If  oil  or  gas 
was  found  in  paying  quantity,  then  the  contract  took 
effect  as  an  oil  lease,  and  the  lessee  had  a  right,  and 
was  under  a  contract  obligation,  to  operate  the  land 
for  the  production  of  oil  during  the  time  and  upon 
the  terms  fixed  in  the  lease.  When  he  entered  upon 
the  Scott  farm  and  began  to  drill,  he  commenced  the 
search  for  oil  or  gas  that  he  contracted  to  make  with 
Gamble.  It  was  then  his  duty  to  continue  the  search 
with  reasonable  diligence  until  he  had  prosecuted  it 
to  'success  or  abandonment'  as  to  each  of  the  farms 
to  which  his  contract  related." 

The  court  held  that  the  failure  of  the  lessee  to 
search  the  property  for  oil  and  gas  with  reasonable 
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diligence  was  fatal  to  the  continuance  of  any  rights 
under  the  lease. 

In  Foster  v.  Elk  Fork  Oil  and  Gas  Company,  90 
Fed.  Rep  (C.  C.  A.)  178,  there  was  an  oil  lease.  Term 
ten  years,  and  for  as  much  longer  as  oil  or  gas  should 
be  produced  in  paying  quantities,  the  lessee  to  pay 
therefor  a  percentage  of  the  oil  obtained  and  a  cer- 
tain sum  per  producing  gas  well;  an  oil  well  to  be 
sunk  within  one  year  from  the  date  of  the  lease. 
There  was  no  covenant  to  sink  a  second  well.  It  was 
optional  with  the  lessee  to  discontinue  work  when  the 
first  well  was  completed.  The  well  was  sunk  as  pro- 
vided and  proved  dry.  The  lessee  abandoned  it  and 
made  no  further  effort  for  about  six  years  to  search 
for  oil  or  gas,  and  before  he  made  further  effort  the 
owner  leased  the  same  rights  to  other  parties  who 
sunk  wells  which  came  in  producers,  and  they  sued 
to  annul  the  rights  under  the  first  mentioned  lease. 
The  court  granted  the  relief  prayed,  and  in  the  course 
of  its  opinion  said: 

**The  lessee  bored  one  well.  It  proved  a  failure 
in  every  other  respect  except  that  it  saved  the  pen- 
alty, having  been  dug  within  one  year.  The  well 
itself  was  dry.  This  is  the  only  work  done  by  the 
lessee  on  any  of  the  land  covered  by  these  leases.  No 
further  effort  was  made.  H^  failed  to  establish  his 
rights.  His  inaction  may  well  be  construed  an 
abandonment  of  these  rights  under  his  leases.  •  •  • 
We  are  of  the  opinion  that  when  he  once  tried  and 
failed  and  after  a  reasonable  time  did  not  try  again, 
he  failed  to  establish  his  interest  in  this  well,  and 
lost  all  his  rights  under  the  contract. ' ' 

The  case  holds  that  until  oil  is  found  the  title 
of  lessee  is  for  purpose  of  exploration  only.  If  oil 
is  not  found,  no  estate  vests  in  the  lessee,  and  his 
title  whatever  it  is,  ends  when  the  unsuccessful 
search  is  abandoned.    Failure  to  pursue  the  search 
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with  diligence  is  construed  as  an  abandonment, 
regardless  of  the  intention  of  the  lessee. — Steelsmith 
V.  Gartlan,  and  Oil  Company  v.  Fretts,  are  cited 
with  approval. 

Hug  gins  v.  Daley,  99  Fed.  Rep.  (C.  C.  A.)  606, 
was  upon  an  oil  lease.  The  owner,  Marshall,  leased 
to  Hodges  March,  1897,  certain  land  for  operation 
for  oil  and  gas ;  term  five  years  from  the  date  of  the 
lease  and  as  mnch  longer  as  oil  or  gas  shonld  be 
found  in  paying  quantities  thereon,  not  exceeding  a 
term  of  thirty-five  years,  lessee  as  consideration  to 
pay  percentage  of  oil  produced.  The  lease  contained 
a  proviso  that  a  well  should  be  commenced  within 
thirty  and  completed  within  ninety  days  from  the 
date  of  the  lease.  The  well  was  not  commenced,  nor 
was  any  effort  made  to  find  oil.  Marshall  leased  the 
same  rights  to  other  parties  in  November,  1897,  who 
found  oil.  The  assignee  of  the  original  lease  brought 
action  against  them  to  enjoin  further  prosecution  of 
work.  The  court  denied  relief,  holding  that  the  rights 
under  the  original  lease  had  been  lost.  Inter  alia 
it  said: 

**By  a  course  of  decisions  it  is  well  settled  in 
West  Virginia  that  a  lease  of  this  character  is  not  a 
grant  of  property  in  the  oil  or  in  the  land,  but  merely 
a  grant  of  possession  for  £he  purpose  of  searching 
for  and  procuring  oil.  The  title  is  inchoate,  and  for 
the  purpose  of  exploration  only  until  oil  is  found.  If 
not  found,  no  estate  vests  in  the  lessee ;  *  *  *  . 
There  is,  perhaps,  no  other  business  in  which  prompt 
performance  is  so  essential  to  the  rights  of  the 
parties,  or  delays  so  likely  to  prove  injurious, — ^no 
other  class  of  contracts  in  which  time  is  so  much  of 
the  essence.  There  is  no  other  branch  of  mining 
where  greater  damage  is  done  by  delay.  Coal  and 
precious  metals  lie  either  in  horizontal  veins  or  in 
pockets.    They  remain  where  thev  are  until  removed. 
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Oil  and  gas  are  the  most  nncertain,  fluctuating, 
volatile,  and  fugitive  of  all  mining  properties.  They 
lie  far  below  the  surface,  beyond  the  control  of  the 
human  will,  and  beyond  the  reach  of  any  legal  pro- 
cess, whence  they  may  flow  unrestrained  if  the  owner 
of  the  adjoining  land  bores  a  well  down  to  the  strata 
which  holds  them;  and  there  is  no  law  which  can 
provide  adequate,  or  indeed  any,  compensation  for 
such  results. ' ' 

It  cites  approvingly  Poster  v.  Oas  Company, 
supra,  and  says : 

' '  This  case  fully  establishes  the  doctrine  that  the 
consideration  in  leases  of  this  character  'evidently 
and  clearly  contemplates  active  operiations  upon  the 
demised  premises';  and  when,  after  one  failure,  no 
further  effort  is  made,  mere  inaction  on  the  part 
of  the  lessee  may  well  be  construed  an  abandonment 
of  rights  under  his  leases.'' 

Steelsmith  v.  Oartlan,  and  Oil  Company  v. 
Fretts,  supra,  are  approved,  and  the  court  further 
says: 

**  While  most  of  the  cases  cited  have  gone  upon 
the  ground  of  abandonment,  the  governing  principle 
in  all  oil  leases  of  the  character  under  consideration 
is  that  the  discovery  and  production  of  oil  is  a  con- 
dition  precedent  to  the  continuance  or  vesting  of  ariy 
estate  in  the  demised  premises ;  that  such  leases  vest 
no  present  title  in  the  lessee,  and  if,  at  any  time, 
the  lessee  has  the  option  to  suspend  operations,  the 
lease  is  no  longer  binding  on  the  lessor  because  of 
want  of  mutuality ;  and,  where  the  only  consideration 
is  prospective  royalty  to  come  from  exploration  and 
development,  failure  to  explore  and  develop  renders 
the  agreement  a  mere  nudum  pactum  and  works  a 
forfeiture  of  the  lease,  for  it  is  of  the  very  essence 
of  the  contract  that  work  should  be  done." 
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At  page  781,  20  Am.  and  Eng.  Ency.  of  Law,  it 
is  said: 

**  Where  a  lease  provides,  *a8  is  frequently  the 
case  in  oil  and  gas  leases,  for  a  tenancy  for  a  definite 
period,  or  for  so  long  as  gas  or  oil  can  be  found  in 
paying  quantities, '  and  the  only  consideration  is  the 
prospective  royalty,  the  lessee's  title  is  inchoate,  and 
for  the  purposes  of  exploration  only  until  oil  or  gas 
is  found,  but  has  the  right  of  possession  so  long  as 
he  in  good  faith  is  engaged  in  boring  wells  and  test- 
ing the  gas  and  oil  producing  capacity  of  the  land ; 
but  when  it  is  demonstrated  that  oil  and  gas  cannot 
be  obtained,  or  when  the  search  is  abandoned,  the 
lessee's  possession  is  at  an  end." 

Under  these  authorities  appellant  had  only  an 
inchoate  title  to  the  oil  and  gas  underlying  the 
demised  premises.  Not  having  found  either  of  them 
in  paying  quantities,  it  had  no  vested  estate.  To 
preserve  its  inchoate  title,  it  was  necessary  to  prose- 
cute diligent  search  for  oil  and  gas.  This  it  did  not 
do.  And  thereby,  as  the  trial  court  ruled,  lost  its 
right  under  the  lease. 

Stoddard  v.  Emery,  128  Pa.  St.  Reports  436, 
18  Atl.  339,  is  not  in  conflict  with  our  conclusion; 
nor,  as  we  think,  in  point  as  to  any  question  here 
involved.  There  the  oil  lease  provided  the  number 
of  wells  to  be  bored  during  the  term.  These  were 
sunk  and  oil  in  paying  quantities  found.  The 
assignee  of  the  lessor  sued  to  recover  damages  for 
breach  of  an  alleged  implied  covenant  to  sink  other 
wells.  Judgment  was  for  the  defendant.  The  court 
said: 

**The  parties  provided  by  the  express  terms  of 
their  contract  how  many  wells  should  be  put  down, 
and  that  provision  of  the  contract  determines  the 
question.    When  the  number  is  expressed,  there  is 


Sept.,  '03.]   Florence  Oil  &  Eef. Co. v. Orman.  91 

no  room  for  any  implicajion  that  there  should  be  some 
other  nmnber." 

In  that  case  there  being  no  implied  covenant 
upon  which  to  sue,  an  action  upon  such  covenant 
failed. 

Here  the  number  of  wells  to  be  sunk  during  the  ' 
first  eighteen  months  of  the  term  was  provided,  but 
not  the  number  to  be  sunk  during  the  remaining 
eighteen  years  of  the  term.  As  to  this  part  of  the" 
term,  the  lease  being  silent  as  to  the  work  to  be 
done,  the  implication  arose  that  the  lessee  should 
search  with  reasonable  diligence  for  oil  and  gas  to 
** success  or  abandonment."  And  because  this  con- 
dition precedent  to  the  continuance  of  the  rights 
under  the  lease  was  not  satisfied,  appellant's  rights  - 
were  at  an  end- 
Appellant  says,  that  the  remedy  of  appellee 
board  was  not  by  way  of  a  forfeiture  of  the  lease, 
but  by  way  of  an  action  for  a  breach  of  an  implied 
covenant  to  search  for  oil  with  diligence,  and  cites 
Harris  v.  Oil  Company,  57  Ohio  St.  118.  There  the 
lessee  had  found  and  was  producing  oil  in  paying 
quantities.  The  lessor  attempted  to  declare  a  for- 
feiture upon  the  ground  that  the  lessee  was  violating 
the  implied  covenant  of  the  lease  to  mine  the  property 
with  diligence.  The  question  was  whether  this  viola- 
tion of  the  implied  covenant  was  a  ground  of  for- 
feiture, in  the  absence  of  an  express  provision  in 
the  lease  to  such  eflfect.  The  court  held  that  as  oil 
had  been  found  in  paying  quantities,  the  lessee  had 
a  vested  estate  in  the  lands  for  the  purposes  named 
in  the  lease.  That  under  such  facts  arf  implied  cove- 
nant arose  to  mine  the  property  with  diligence,  and 
that  upon  such  implied  covenant  an  action  at  law 
would  lie  for  damages  sustained  in  the  failure  to 
mine  with  diligence,  that  in  such  action  at  law  the 
lessor  had  sufficient  remedy  and  could  not  resort  to 
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a  remedy  by  way  of  forfeiture.  There  was  an 
attempt  to  divest  a  vested  estate  for  a  breach  of  an 
implied  covenant  which  had  not  been  made  a  ground 
of  forfeiture  of  an  estate.  The  court  declined  to 
declare  a  forfeiture,  and  relegated  the  complaining 
party  to  a  sufficient  remedy,  an  action  at  law. 

Here  oil  had  not  been  found  in  paying  quantities. 
No  estate  had  vested  in  the  lessee.  As  the  relation 
of  landlord  and  tenant  had  not  been  established,  no 
implied  covenant  to  mine  existed.  There  was  no 
such  covenant  upon  which  to  bring  an  action  at  law. 
*  Prior  to  finding  oil  in  paying  quantities,  the  lessee 
had  merely  the  privilege  of  searching  with  diligence 
the  premises  for  oil  under  the  implied  condition 
precedent,  that  if  he  failed  to  so  search,  his  privilege 
was  at  an  end.  The  onlv  effect  of  his  failure  to  fur- 
ther  search  for  oil  was  the  loss  of  his  rights  under  the 
lease.  He  could  not  be  sued  upon  an  implied  cove- 
nant to  search,  because  no  such  covenant  existed. 

Harris  v.  Oil  Company,  supra,  declares  the  law 
applicable  where  an  estate  has  vested  in  the  lessee 
by  the  discovery  of  oil  in  paying  quantities,  and  an 
actionable  implied  covenant  to  mine  with  diligence 
has  arisen. 

In  Harris  v.  Oil  Company,  supra,  at  page  130, 
it  is  said: 

*^Tn  this  case  possession  was  delivered  to  the 
lessee  and  operations  commenced,  wells  drilled,  and 
oil  produced  in  paying  quantities,  and  in  such  cases 
it  cannot  be  doubted  that  the  lessee  has  a  vested, 
though  limited,  estate  in  the  lands  for  the  purposes 
named  in  the  lease    •    ♦    *. 

''What  the  exact  rights  of  the  parties  were  after 
the  execution  of  the  lease,  and  before  oil  was  found 
in  paying  quantities,  is  now  immaterial,  because  oil 
was  found,  and  is  still  being  produced  in  paying 
quantities.'' 
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Core  V.  N.  Y.  Petroleum  Co.,  43  S.  E.  (W.  Va.), 
128,  was  an  action  to  have  a  lease  declared  for- 
feited for  violation  of  the  implied  covenant  to  mine 
with  diligence.  The  conrt  denied  the  relief  because 
the  plaintiff  had  an  action  at  law  upon  the  implied 
covenant.  There,  as  oil  had  been  found  in  paying 
quantities,  an  estate  had  vested  in  the  lessee,  and 
the  implied  covenant  to  mine  had  arisen  upon  which 
an  action  at  law  would  lie. 

Here  there  was  no  estate  in  the  lessee  and  no 
implied  covenant  upon  which  to  sue.  The  same 
reasons  distinguish  this  case  from  the  one  at  bar  as 
distinguish  Harris  v.  Oil  Co.,  supra.  In  the  one  case, 
that  before  us,  the  lessee  had  no  estate,  because  the 
condition  precedent  to  the  vesting  of  the  estate  was 
not  satisfied.  There  was  no  implied  covenant  upon 
which  to  sue.  In  the  Core  case,  the  estate  had  vested, 
and  the  court  declined  to  divest  it  for  the  alleged 
breach  of  the  covenant  not  expressly  made  the 
ground  of  forfeiture,  but  relegated  the  party  to  his 
action  at  law. 

It  is  contended  that  appellee  board  is  estopped 
by  the  above  letter  of  March  12,  1898,  from  insist- 
ing that  appellant  had  lost  its  rights  under  the  lease. 
The  pertinent  matter  in  the  letter  is  the  opinion 
expressed  by  the  register  that  the  lease  is  not  subject 
to  forfeiture.  If  we  assume  that  the  register  of 
appellee  board  authorized  the  letter,  which  he  says 
he  did  not,  it  does  not  work  an  estoppel,  because  he 
had  no  authority  to  bind  the  board  by  such  an 
opinion,  and  the  appellant  was  so  advised  by  the 
statutes  of  the  state.  The  powers  and  duties  of  the 
register  are  defined  by  statute.  He  is  not  given  the 
power  to  express  an  opinion  on  the  legal  effect  of 
a  lease.— Mills'  Ann.  Stats.,  Vol.  2,  p.  1980,  §  3630. 

That  appellant  had  not  searched  the  premises 
tor  oil  and  gas  with  reasonable  diligence,  that  is,  had 
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not  satisfied  the  condition  precedent  to  the  continu- 
ance of  its  rights  to  explore  for  oil,  was  suflScientl}'' 
presented  by  the  pleadings.  Further,  this  question 
was  treated  as  an  issue  by  the  parties  throughout 
the  trial,  and  evidence  introduced,  without  objection, 
to  sustain  it. 

Judgment  affirmed.  Affirmed. 


[No.  2285.] 

5l9    4m1  CuRBIER  ET  AL.  V.  JoHNSON   ET  Ala. 

Trusts  and  Trustees — Executors — Wills — Jurisdiction. 

Where  a  testator  left  his  residuary  estate  to  his  executors 
to  be  by  them  held  and  managed,  the  income  therefrom  to  be 
paid  to  his  widow  and  two  sons  during  their  natural  lives,  and 
at  their  death  to  convey  said  estate  to  his  grandchildren,  the 
county  court  sitting  for  probate  purposes  would  not  have  Juris- 
diction of  an  action  by  the  grandchildren  against  the  executors, 
the  widow  and  sons,  for  an  accounting  for  losses  sustained  to 
the  estate  by  the  willful  depletion  thereof  by  said  executors 
illegally  paying  out  the  principal  of  the  estate  as  the  income 
thereof,  but  such  action  was  properly  brought  in  the  district 
court. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  C.  D.  Todd,  Mr.  H.  E.  Churchill,  Mr. 
Delph  E.  Carpenter,  Messrs.  Dines  &  Whitted,  for 
plaintiffs  in  error. 

Messrs.  Esteb  &  Wolff,  for  defendant  in  error, 
Horace  G.  Clark. 

Mr.  H.  N.  Haynes,  for  defendant  in  error,  Bruce 
F.  Johnson. 

^Ir.  James  W.  McCreery,  for  defendants  in 
error,  James  F.  Tuckerman  and  William  Mavher. 

GUNTER,  J. 

Upon  the  facts  stated  in  the  complaint  the  court 
ruled  that  it  had  no  jurisdiction  of  the  subject  of  the 
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action.  Such  facts,  so  far  as  material  to  this  ruling, 
are :  July  25,  1892,  Warren  Currier  died,  leaving 
surviving,  his  widow,  Lydia  M.,  his  sons,  George  W., 
and  Henry  F.,  their  wives,  Ella  B.,  and  Lucy  P., 
and  grand  children,  Virginia  W.,  Lydia  G.,  Edward 
W.,  Mary  B.,  Famsworth,  and  Elizabeth  L.,  (chil- 
dren of  George  W.),  and  Louise  W.,  Hazel  P.,  War- 
ren, and  Julia  K.,  (children  of  Henry  F.);  all  of 
whom  were  living  at  the  time  of  the  institution  of 
this  action.  At  which  time  all  of  the  grandchildren 
were  minors  except  three. 

The  deceased  left  a  will,  and  an  estate  of  large 
value.    This  will  provides: 

1.  For  the  payment  of  debts. 

2.  Devises  certain  personal  property  to  the  wife 
of  deceased. 

3.  Gives  to  George  W.  Currier  the  use  of  the 
Greeley  homestead  on  certain  conditions. 

4.  Gives  to  Henry  F.  Currier  the  use,  rent  free, 
of  certain  real  estate. 

5.  Provides  for  the  adjustment  of  certain  ad- 
vancements made  bv  deceased  to  the  above  sons. 

6.  *'I  give,  devise  and  bequeath  all  the  rest  and 
residue  of  my  estate,  real,  personal  or  mixed,  and 
wherever  situate,  to  my  said  executors,  to  wit :  Bruce 
F.  Johnson  and  Charles  H.  Wheeler,  both'  of  said 
Greeley,  and  to  the  survivor  of  them  and  their  suc- 
cessors, to  hold,  manage  and  dispose  of  in  trust  for 
the  uses  and  purposes  following,  to  wit : 

''(a)  Two  thousand  dollars  of  the  net  annual 
income  therefrom  to  be  collected  by  my  said  exe- 
cutors and  paid  over  annually  as  an  annuity  to  my 
said  wife  in  quarter-yearly  installments  of  five  hun- 
dred dollars  each,  during  her  natural  life,  the  same  to 
be  accepted  by  her  in  lieu  of  dower  and  in  full  of 
all  claims  upon  my  estate  not  hereinbefore  specified 
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and  provided  for,  all  such  payments  to  be  made 
npon  her  personal  receipt,  and  not  otherwise. 

^^(b)  All  the  rest  and  residue  of  the  total  net 
annual  profit  and  income  that  shall  be  derived  from 
my  said  estate  shall  be  collected  by  my  said  executors 
and  by  them  annually  paid  over  in  equal  parts  to 
my  two  sons  (they  being  my  only  surviving  chil- 
dren), to  wit:  Said  George  W.  Currier,  and  Henry 
F.  Currier,  during  their  natural  lives,  one-half 
thereof  to  each,  and  upon  the  separate  personal 
receipt  of  each.  In  case  of  the  death  of  either,  the 
share  of  the  other  (he  still  surviving)  shall  con- 
tinue and  be  paid  over  to  him  during  his  natural 
life.  But  the  share  of  the  one  deceased  shall,  from 
the  time  of  his  death  be  distributed  and  paid  over  to 
his  widow,  if  then  surviving,  and  to  his  then  surviv- 
ing children,  in  equal  parts  to  each,  share  and  share 
alike;  and  such  payments  shall  continue  during  the 
natural  life  of  my  son  then  surviving.  The  annual 
payments  aforesaid  shall  be  made  in  quarter-yearly 
installments  and  upon  the  separate  personal  receipt 
of  the  party  entitled  to  receive  the  same,  and  not 
otherwise. 

*  ^  (c)  If  either  of  my  said  sons  shall  die  without 
leaving  issue  surviving  him,  the  share  of  the  annual 
income  from  said  estate  of  such  deceased  son  shall 
go  to  and  vest  in  and  be  paid  over  to  his  surviving 
brother  in  quarter-yearly  installments  as  aforesaid. 
If  either  of  my  said  sons  shall  die  leaving  issue  sur- 
viving him,  such  issue  shall  take  the  part  and  share 
of  his  or  her  father,  and  where  there  are  several 
survi\qng  children  they  shall  share  and  share  alike 
in  said  net  annual  income. 

''(d)  It  is  my  will  that  my  said  executors  shall 
carefully  collect  and  take  care  of  said  estate,  and 
that  they  shall,  by  proper  sale  or  sales  thereof,  con- 
vert such  parts  of  it  into  cash  as  they  shall  judge 
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to  be  for  the  best  interest  of  my  said  wife  and  sons, 
and  the  other  beneficiaries  herein  named  or  described ; 
and  to  that  end  I  give  to  said  executors  and  to 
the  survivor  of  them  and  to  their  successors,  full 
power  and  authority  to  sell  and  convey  said  estate 
or  any  part  thereof  in  fee  simple,  and  to  make 
all  proper  deeds  and  other  conveyances  thereof,  rein- 
vesting the  proceeds  of  such  sale  or  sales  in  such 
productive  securities  or  improved  productive  real 
estate  as  they  may  judge  to  be  safe  and  remunera- 
tive having  primary  reference  to  the  safety  thereof. 
I  enjoin  upon  said  executors  to  distribute  fully  and 
carefully  the  total  net  annual  income  and  increment 
of  my  estate  to  the  persons  and  in  the  time  and  man- 
ner here  provided,  and  so  as  to  avoid  the  accumulation 
in  their  hands  of  property  and  assets  in  excess  of 
the  total  value  of  the  property  and  assets  that  shall 
originally  come  to  them  under  this  will. ' ' 

8.  **'Upon  the  death  of  both  of  my  said  sons,  said 
George  and  Henry,  said  executors  and  the  survivor 
of  them  and  their  successors  are  hereby  empowered 
and  directed  to  convey  by  proper  deeds  or  other  con- 
veyances and  in  fee  simple  any  and  all  estate,  real, 
or  personal,  or  mixed,  which  shall  then  remain  in 
their  hands  or  subject  to  their  control  under  the 
provisions  hereof  to  the  heirs  at  law  of  my  said 
George  and  Henry  respectively,  the  children  of  each 
taking  one-half  of  said  estate  per  stirpes  in  absolute 
ownership  and  in  exclusion  of  all  other  persons ;  and 
T  hereby  give  and  bequeath  to  said  children  all  the 
said  estate  so  then  remaining  in  the  hands  of  my 
said  executors,  each  family  of  children  an  inheritable 
estate  therein  in  fee  as  the  heirs  at  law  of  mv  said 
sons  respectively,  and  taking  the  same  per  stirpes 
and  not  per  capita,  each  family  of  children  taking 
one-half  thereof.'* 
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10.  '  *  It  is  my  desire  that  said  board  of  executors 
shall  be  continued  until  the  purposes  of  this  will  are 
fully  accomplished  and  the  trusts  herein  created  are 
fully  executed;  and  it  is  my  will  that  any  vacancy 
arising  in  said  board  shall,  on  the  application  of 
any  beneficiary  herein  named,  be  filled  by  the  appoint- 
ment of  the  county  court  of  said  Weld  county ;  mean- 
ing the  court  in  said  county  which  shall  have  at  the 
time  -jurisdiction  of  probate  matters  in  said  Weld 
county,     *     *     *." 

The  will  was  probated  September  6,  1892,  and 
the  executors  named,  Bruce  F.  Johnson  and  Charles 
H.  Wheeler,  qualified  as  such  September  14,  same 
year.  They  acted  as  executors  from  that  date  until 
May  23,  1893,  when  Charles  H.  Wheeler  tendered 
his  resignation  as  executor,  which  was  accepted  by 
the  county  court,  and  an  order  made  purporting  to 
appoint  Horace  G.  Clark  as  his  successor.  Johnson 
and  Clark  continued  to  act  as  executors  of  the  estate 
until  January,  1897,  when  they  tendered  their  resig- 
nations as  such,  and  the  court  made  an  order  (Jan. 
30, 1897),  appointing  James  Tuckerman  and  William 
Mayher  as  their  successors;  which  last  named  ap- 
pointees have  continued  to  act  as  such  since  the  date 
of  their  appointment  until  the  institution  of  this  suit 
in  November,  1899. 

This  action  was  by  the  grandchildren  of  Warren 
Currier, — residuary  legatees  of  the  principal  estate 
which  was  required  to  be  kept  intact  for  them — 
against  said  Johnson,  Wheeler,  Clark,  Tuckerman, 
Mayher,  said  sons,  George  W.,  and  Henry  F.,  their 
wives,  and  the  said  widow  of  Warren  Currier,  and 
was  to  have  an  accounting  for  losses  sustained 
through  the  principal  estate  being  depleted  by  the 
fraudulent  and  illegal  acts  of  its  trustees;  to  have 
the  will  construed,  and  the  question  settled  as  to 
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where  the  legal  title  of  the  estate  now  rests,  and  for 
other  and  general  relief. 

Johnson  and  Wheeler  depleted  the  principal 
estate  (as  it  is  alleged)  during  their  administration, 
in  the  sum  of  $2,796.72 — such  depletion  being  due 
almost  wholly  to  their  knowingly  and  illegally  pay- 
ing out  the  principal  of  the  estate  as  the  income, 
thereof.  This  was  in  violation  of  their 'duties  as 
trustees,  and  to  the  prejudice^  in  said  amount,  of 
these  plaintiffs  in  error,  the  residuary  legatees  of 
the  principal  estate. 

Wheeler's  resignation  was  accepted  and  Clark 
appointed  without  the  knowledge  or  consent  of  any 
one  of  the  beneficiaries  of  said  estate. 

During  the  administration  of  Johnson  and  Clark 
the  principal  estate  was  depleted  by  them  know- 
ingly and  illegally  (as  it  is  alleged)  to  the  extent  of 
$14,620.32.  The  facts  constituting  such  depletion 
are  set  out  in  detail.  For  example,  they  purchased 
of  George  W.  Currier  a  certain  interest  in  real  estate 
paying  him  $1,500.00  therefor;  which  interest  had  no 
value,  and  said  executors  knew  that  it  had  none,  but 
purchased  the  same  fraudulently  and  illegally  for 
the  purpose  of  enabling  executor  Johnson  to  collect 
$500.00  due  to  him  individually  of  George  W.  Currier. 
That  they  purchased  certain  improved  lands  of 
George  W.  Currier  at  a  price  which  they  knew  to 
be  in  excess  of  their  value  in  the  amount  of  $1,800.00; 
that  they  bought  realty  in  the  state  of  Florida  to 
the  extent  of  $10,000.00  at  a  price  largely  in  excess 
of  what  they  knew  to  be  its  value.  All  of  which  pur- 
chases were  made  out  of  the  principal  of  the  estate 
and  to  the  prejudice  of  these  plaintiffs. 

During  the  administration  of  Johnson  and  Clark, 
lands  were  conveyed  by  them  in  behalf  of  the  estate, 
pnd  lands  were  conveved  to  them  for  the  benefit  of 
the  principal  estate. 
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Plaintiflfs  in  error  contend,  that  the  county  court 
had  no  power  to  appoint  Clark  trustee  of  the  estate, 
and  if  so,  he  was  without  capacity  to  convey  lands 
of  the  estate  or  to  take  title  to  lands  intended  to 
be  conveyed  to  it.  They  ask  for  a  construction  of 
the  will  as  to  the  powers,  duties  and  acts  of  defend- 
ant in  error  Clark. 

During  the  administration  of  Mayher  and 
Tuckerman  the  estate  was  depleted  by  them  (as  it 
is  alleged)  in  the  sum  of  $10,178.53. 

During  the  administration  of  Johnson  and  Clark, 
for  their  personal  gain,  they  released  a  certain  trust 
deed  and  mortgage  held  by  the  estate,  and  thereby 
l)rejudiced  the  principal  estate  in  the  sum  of 
$6,000.00.  That  steps  in  aid  of  the  consummation  of 
tliis  illegal  depletion  were  knowingly  and  illegally 
taken  by  Mayher  and  Tuckerman  during  their  admin- 
istration. During  which  administration  Mayher  and 
Tuckerman  bought  large  quantities  of  coal,  lumber 
and  other  supplies  from  Tuckerman  for  the  estate 
at  unreasonable  prices  to  the  prejudice  of  the  prin- 
cipal estate.  That  in  other  ways  they,  as  trustees, 
dealt  with  themselves  as  individuals  greatly  to  the 
l)rejudice  of  the  estate.  They  have  sold  lands  in  the 
name  of  the  estate,  and  taken  deeds  of  lands  in  their 
names  as  executors  for  the  benefit  of  the  estate.  Fur- 
ther, plaintiflfs  in  error  allege  that  they  were  ap- 
pointed without  the  knowledge  or  consent  of  any 
one  of  the  beneficiaries ;  that  the  court  had  no  power 
to  make  such  appointment,  and  ask  that  the  will  be 
construed,  and  such  jurisdictional  question  be  deter- 
mined. 

If  these  allegations  be  true,  the  trustees  of  the 
estate  have  violated  their  duties  as  such,  and  these 
plaintiflfs  in  error,  the  beneficiaries  of  the  trust 
estate,  have  been  materially  prejudiced  thereby. 

Plaintiflfs  in  error  brought  this  action  in  the 
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district  court,  and  contend  that  it,  as  a  court  of 
equity,  had  jurisdiction  of  their  cause  of  action. 

Defendants  in  error  contend  that  the  remedy  of 
plaintiffs  in  error,  if  they  have  one,  is  on  the  pro- 
hate  side  of  the  county  court. 

The  will  of  Warren  Currier  imposed  upon  Bruce 
F.  Johnson  and  Charles  H.  Wheeler  two  classes  of 
duties, — duties  executorial,  and  duties  as  trustees. 

**The  oflBces  of  executor  and  trustee  are  dis- 
tinct, and  the  mere  fact  that  they  are  united  in  the 
same  person  does  not  destroy  the  distinction.*' — 7 
Am.  and  Eng.  Encv.  of  Law  (note  and  authorities 
cited),  p.  179. 

'*An  executor  may  serve  in  two  capacities  and 
have  two  different  sets  of  duties  to  perform.  When 
he  acts  simply  as  executor,  he  performs  the  func- 
tions of  administrator,  such  as*  receiving  and  paying 
what  is  due  to  and  from  the  estate,  but  in  addition 
to  these  duties  he  may  be  appointed  testamentary 
trustee  under  the  will,  and  have  another  class  of 
duties  to  perform  as  the  donee  of  a  power  in  trust.*' 
— 7  Am.  and  Eng.  Ency.  of  Law,  p.  179 ;  French  v. 
Woodruff,  25  Colo.  346.* 

In  the  latter  case  the  will,  after  providing  for 
certain  pajonents  from  the  estate,  directed  that  the 
residue  thereof  should  be  divided  into  four  equal 
parts,  such  parts  to  be  invested  by  the  executors  for 
the  period  of  ten  years  from  the  testator's  death, 
and  at  the  expiration  of  that  period  the  amounts 
arising  from  such  investments  should  be  paid  over 
to  certain  beneficiaries.  The  beneficiaries  sued 
Woodruff  in  the  district  court  for  an  alleged  viola- 
tion of  his  duties  as  trustee.  The  court  sustained 
the  action,  saying  inter  alia: 

**By  the  provisions  of  the  will  a  trust  was 
created,  and  the  persons  nominated  as  executors  were 
directed  to  execute  it.    The  trust  fund  was  the  residue 
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of  the  property,  real  and  personal,  left  after  the  debts 
and  specified  legacies  were  satisfied.  *  •  *  Under 
the  facts  of  this  case,  however,  it  is  immaterial 
whether  Woodruff  is  acting  in  relation  to  the  trust 
property  as  an  ordinary  trustee  or  as  an  executor 
in  carrying  out  the  trust,  for  in  either  case  he  was 
acting  in  a  fiduciary  capacity  and  was  the  trustee 
of  an  express  trust  created  by  the  terms  of  the  will 
which  he  accepted  and  undertook  to  perform,  and  his 
duties  with  respect  to  the  tinist  property  are  the 
same,  whatever  be  the  technical  name  of  the  capacity 
in  which  he  acted ;  •  *  *  But  as  a  matter  of  con- 
struction we  think  the  duties  imposed  by  the  accept- 
ance of  the  testamentary  trust  are  independent  of 
the  duties  of  the  executor  in  administering  the  assets, 
and  are  essentially  different  in  "character.  *' 

In  the  management  of  the  estate  under  con- 
sideration, after  the  performance  of  their  duties 
executorial,  which  were  slight,  there  being  no  claims 
against  the  estate,  the  duties  of  Johnson  and  Wheeler 
in  the  management  of  the  estate,  the  conservation 
of  the  principal  thereof,  and  the  paying  out  of  the 
income  therefrom  were  simply  duties  as  trustees. 
This  action  is  to  recover  against  them  and  those  act- 
ing as  their  successors  for  a  violation  of  these  duties. 
In  granting  this  relief,  as  well  as  other  relief  sought, 
it  involves  third  parties,  some  of  whom  are  not  now, 
and  others  have  never  been,  parties  to  the  proceeding 
in  the  county  court.  Further,  as  stated,  the  action 
involves  a  construction  of  the  will,  and  the  deter- 
mination of  the  question,  where  the  legal  title  of  this 
estate  now  rests. 

Further,  if  the  remedy  here  sought  can  be  ob- 
tained, this  action  will  avoid  a  multiplicity  of  suits. 
It  seems  to  us  that  the  question  whether  or  not  the 
district  court  had  jurisdiction  of  this  action  has  been 
settled  by  the  rulings  of  the  supreme  court  and  this 
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court.  Further,  that  it  has  in  like  manner  been 
determined  that  the  county  court  sitting  for  probate 
business  is  without  jurisdiction  of  this  action. 

**The  district  court  shall  have  original  jurisdic- 
tion of  all  causes  both  at  law  and  in  equity. ' ' — Colo- 
rado Const.,  art.  VI,  sec.  11 ;  Mills'  Ann.  Stats.,  Vol.  1, 
p.  265. 

In  French  v.  Woodruff,  supra,  instituted  in  the 
district  court,  the  court  assumed  jurisdiction  because 
the  cause  of  action  involved  was  alleged  violations 
of  his  duties  as  trustee  by  Woodruff.  In  the  course 
of  the  opinion  it  was  said : 

*  *  There  being,  therefore,  a  trust  which  Woodruff 
accepted  and  agreed  to  perform,  quite  distinct  from 
that  in  administering  the  estate,  it  is  alleged  in  the 
complaint  that  while  he  was  acting  as  such  trustee 
he  indirectly  bought  for  his  own  benefit  the  trust 
property^  and  applied  the  same  to  his  own  use,  and 
still  so  wrongfully  holds  it.  Accepting  as  true  these 
statements,  and  the  further  allegations  that  this  was 
done  without  the  consent  of  the  beneficiaries,  as  upon 
this  demurrer  we  must,  it  follows  that  a  cause  of 
action  in  favor  of  the  cestuis  que  trustent  is  stated. 
*  *  *  An  action  such  as  this  is  cognizable  only  by 
a  court  of  equity.'' 

In  Chilcott  V.  Hart,  23  Colo.  40,  the  district  court 
entertained  jurisdiction  of  the  action  which  was  to 
obtain  a  construction  of  the  will  of  Senator  Chilcott ; 
the  action  was  instituted  by  his  children  (sole  heirs 
at  law),  against  the  executor  Hart,  and  the  residuary 
legatees  under  the  will. — See  also  Clayton  v.  Hallett, 
30  Colo.  231,  70  Pac.  429. 

The  case  under  consideration  presents  questions 
of  alleged  violations  of  the  trust  by  the  trustee, 
and  asks  a  construction  of  the  will  under  which  the 
estate  is  being  managed.  The  county  court  sitting 
for  probate  business  was  without  jurisdiction  of  this 
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action ;  its  jurisdiction  is  dependent  entirely  upon  the 
constitution  and  the  statute. — Wright  v.  Wright,  11 
Colo.  App.  470. 

In  the  case  last  mentioned  the  administratrix  of 
the  estate  of  H.  E.  Wright, .  deceased,  presented  to 
the  county  court  sitting  for  probate  business  a  peti- 
tion reciting  that  certain  parties  were  partners  of 
the  deceased  at  the  time  of  his  death,  and  prayed 
that  a  citation  be  issued  requiring  the  said  parties 
to  make  and  file  an  inventory  of  the  partnership 
business  in  that  court.  The  citation  as  prayed  was 
issued.  One  of  the  parties  cited  appeared  and 
answered  denying  the  existence  of  the  alleged  part- 
nership. The  parties  cited  moved  a  dismissal  of  the 
proceeding  on  the  ground  that  the  issue  presented 
was  one  of  the  existence  of  a  partnership,  and  that 
the  county  court  sitting  for  probate  business  was 
without  jurisdiction  to  hear  and  determine  it.  The 
motion  was  overruled.  The  cause  was  heard,  peti- 
tioner introduced  witnesses,  and  thereby  attempted 
to  show  the  existence  of  a  partnership.  The  parties 
cited  protested  against  the  jurisdiction  of  the  court 
and  refused  to  oflfer  any  evidence.  Thereupon  the 
court  found  the  existence  of  a  partnership.  The 
parties  cited,  who  raised  the  question  of  jurisdiction, 
appealed.  The  action  was  reversed,  this  court  hold- 
ing that  the  action  was  equitable,  and  that  the  county 
court  sitting  for  probate  business  had  no  jurisdiction 
of  such  equitable  action.  In  the  course  of  the  opinion 
it  is  said: 

'*The  county  court  sitting  as  a  court  of  probate 
has  no  other  powers  than  those  given  to  it  by  the 
statute,  and  such  incidental  powers  as  pertain  to  it 
for  the  purpose  of  enabling  it  to  exercise  the  juris- 
diction which  is  conferred  upon  it.  *  *  *  By 
virtue  of  the  statute  under  consideration,  the  court 
has  the  power  to  compel  a  surviving  partner  to  file 
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an  inventor}^  and  otherwise  comply  with  its  require- 
ments, but  it  is  not  an  incident  to  that  power  to  deter- 
mine the  disputed  question  as  to  whether  a  partner- 
ship actually  existed.  The  determination  of  this 
question  involves  the  consideration  of  many  intricate 
and  vexatious  questions  of  law  and  fact,  and  it  is 
not  to  be  supposed  that  it  was  intended  to  invest  the 
probate  court  with  power  in  this  summary  manner  to 
dispose  of  them.  It  involved  the  determination  of 
the  rights  of  property,  for  which  the  parties  were 
entitled  to  a  trial  in  a  court  of  competent  jurisdic- 
tion, and  in  a  proper  manner.  The  case  at  bar  was 
in  reality  a  dispute  between  the  administratrix  rep- 
resenting the  heirs  of  the  estate  and  strangers,  as 
to  the  title  of  property.  The  mere  allegation  in  the 
petition  that  a  partnership  existed  did  not  deprive 
the  appellant  of  the  right  to  have  the  matter  adjudi- 
cated in  a  proper  manner.  As  to  this  matter,  the 
appellant  was  a  stranger,  and  it  is  well  settled  that 
a  probate  court  is  without  jurisdiction  to  trj'^  title 
to  property,  as  between  the  represelitatives  of  an 
estate  and  strangers.'' 

In  conclusion  the  court  suggested  that  the  only 
remedy  for  determining  the  existence  of  such  ques- 
tion of  partnership  was  in  a  court  of  equity,  saying : 

**This  should  be  done  by  a  suit  in  equity,  to 
which  all  persons  in  interest  should  be  made  parties, 
and  brought  into  court." 

In  Marshall  v.  Marshall,  11  Colo.  App.  505,  a 
suit  in  equity  was  instituted  in  the  district  court 
by  Marshall  against  the  administratrix  of  the  estate 
of  deceased.  Plaintiff  left  certain  shares  of  stock 
with  deceased,  and  without  plaintiff's  knowledge  or 
authority  deceased  caused  them  to  be  exchanged  for 
new  certificates  of  stock  running  to  himself.  The 
prayer  was  that  the  decedent  be  declared  to  have  held 
during  his  life  time  the  shares  of  stock  mentioned 
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as  trustee  for  plaintiff,  and  that  he  was  without 
authority  to  sell  or  in  any  manner  dispose  of  the 
same,  and  that  recourse  be  had  to  certain  stock 
standing  in  the  name  of  decedent  to  make  up  the 
amount  of  plaintiff's  stock.  The  gist  of  the  action 
was  to  compel  the  administratrix  to  deliver  to  plain- 
tiff certain  stock  in  lieu  of  that  converted  by  the 
decedent.  The  relief  was  granted.  The  main  con- 
tention relied  upon  for  reversal  was  that  the  district 
court  was  without  jurisdiction,  as  it  appeared  upon 
the  face  of  the  complaint  that  the  subject-matter  of 
the  controversy  was  pertinent  to  the  settlement  of 
the  estate  of  the  decedent,  and  therefore  the  county 
court  in  which  the  administration  was  pending  had 
exclusive  jurisdiction.  In  the  course  of  the  opinion 
the  court  said: 

**It  is  well  settled  that  county  courts  sitting  for 
the  transaction  of  probate  business,  are  courts  of 
limited  jurisdiction.  *  *  *  It  is  true  that  it  is 
declared  by  the  constitution  to  be  a  court  of  original 
jurisdiction  so 'far  as  probate  business  is  concerned, 
yet  in  the  exercise  of  its  powers,  its  jurisdiction  is 
limited  and  special.  *  *  *  The  subject-matter 
of  this  contest  was  specially  and  peculiarly  cognizable 
in  a  court  of  equity,  and  in  such  court  only.  Conced- 
ing that  under  our  laws  county  courts  sitting  for  pro- 
bate business  are  not  entirely  divested  of  equity  jur- 
isdiction, yet  if  they  have  any,  it  is  that  only  which 
is  incidental  to  their  general  powers  for  adjudicating 
claims  against  estates,  and  even  then  it  does  not 
,  extend  to  cases  like  this,  where  third  parties  must  be 
brought  into  court,  and  conflicting  interests  composed 
and  settled.  *  •  *  This  was  an  action  whereby, 
upon  its  face,  plaintiff  sought  to  enforce  a  trust 
against  certain  property.  He  cannot,  therefore,  be 
called  a  creditor  within  the  meaning  of  the  probate 
law,  but  must  seek  relief  in  a  court  of  equity.    •    •    • 
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As  conclusive  of  this  question,  however,  we  are  clearly 
of  opinion  that  the  matter  in  controversy  was  not  one 
pertaining  to  the  settlement  of  an  estate  within  the 
meaning  either  of  the  constitution  or  of  the  statute 
providing  a  mode  of  procedure  in  county  courts 
sitting  for  probate  business. ' ' 

The  action  before  us  stated  a  cause  of  action 
in  favor  of  these  plaintiffs  in  error,  who  were  never 
before  the  county  court,  against  certain  of  defendants 
in  error  for  a  breach  of  their  duties  as  trustees  under 
the  will  of  Warren  Currier.  This  presented  a  cause 
of  action  cognizable  only  by  a  court  of  equity.  The 
county  court  sitting  for  probate  business  did  not  have 
jurisdiction  of  it ;  the  district  court  did.  The  action 
involved  the  construction  of  the  will  with  reference 
to  various  parties  who  were  not  before  the  court  sit- 
ting for  probate  business.  The  county  court  sitting 
for  such  purpose  did  not  have  jurisdiction  of  such 
cause  of  action ;  the  district  court  had  such  jurisdic- 
tion. 

We  have  not  gone  into  the  merits  of  the  answers 
of  Henry  F.,  George  W.,  or  Lucy  P.  Currier,  because 
the  trial  court  did  not.  It  sustained  the  demurrers 
thereto  because  of  its  ruling  on  the  question  of  juris- 
diction as  to  the  case  stated  in  the  complaint.  We 
have  considered  only  this  question  of  jurisdiction, 
and  express  no  opinion  as  to  the  merits  of  above 
answers.  The  order  sustaining  the  demurrers  thereto 
will  be  set  aside  with  leave  to  the  parties  to  attack 
the  same,  and  to  all  parties  to  amend  as  they  may 
be  advised. 

The  judgment  of  the  district  court  will  be 
reversed. 

Reversed. 
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[No.  2296.] 

The  Tabob-Pierce  Lumber  Company  bt  al.  v.  The 
International  Trust  Company  sub- 
stituted FOR  Anthony. 

1.  Mechanics'. Liena— Material  Furnialied — intention. 

A  lien  cannot  be  maintained  against  the  owner  of  a  build- 
ing for  materials  used  In  its  construction  that  were  furnished 
the  contractor  in  his  own  name,  when  the  material  man  had  no 
knowledge  of  any  contract  relations  existing  between  the  con- 
tractor and  owner,  or  of  the  particular  building  to  be  con- 
structed, but  intended  to  hold  the  lien  upon  whatever  building 
the  materials  might  be  used  in. 

2.  Mechanics'  Liens — Date  of  Contract  Fixes  Legai  Right. 
Where  the  contract  under  which  a  sub-contractor  claimed 

a  mechanic's  lien  was  entered  into  prior  to  the  time  the 
Mechanics'  Liens  statute  of  1899  went  into  effect,  he  must 
proceed  under  the  law  of  1893,  although  the  building  was  fin- 
ished and  his  statement  filed  after  the  law  of  1899  went  into 
effect. 

3.  Mechanics'    Liens^Filihg    Statement    Before    Completion    of 

Building. 
Under  the  mechanics'  lien  law  of  1893,  a  statement  of  claim 
filed  by  a  sub-contractor  before  the  completion  of  the  building 
on  which  he  claimed  a  lien,  was  premature  and  of  no  effect,  and 
will  not  support  a  mechanic's  lien. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Chas.  M.  Bice,  for  appellant,  the  Tabor- 
Pierce  Lumber  Company. 

Mr.  William  Knapp,  for  appellant,  Carl  F. 
Kobel. 

Messrs.  Teller  &  Dorsey,  for  appellee. 

I  Maxwell,  J. 

This  was  an  action  to  enforce  a  mechanic's  lien. 
It  appears  by  the  pleadings  and  the  evidence  that 
April  26,  1899,  The  Craft  &  Gilmore  Building  Com- 
pany  entered  into  a  contract  with  Scott  J.  Anthony 
to  make  certain  repairs  and  alterations  upon  his  resi- 
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dence  at  1280  Logan  Avenue,  in  the  city  of  Denver. 
The  contract  price  was  $1,850.00,  and  the  work  was 
to  be  completed  on  or  before  the  first  of  July  of  that 
year.  The  plaintiff,  the  Tabor-Pierce  Lumber  Com- 
pany, furnished  materials  to  the  building  company  to 
the  amount  of  $1,313.99,  upon  which  there  was  paid 
$765.03,  leaving  a  balance  of  $548.96,  for  which  this 
suit  was  brought.  Within  the  time  and  in  the  man- 
ner limited  and  provided  by  the  statute  relating  to 
mechanics'  liens,  plaintiff  filed  its  notice  of  inten- 
tion to  hold  and  claim  a  lien,  and  also  served  upon 
Mr.  Anthonj'  a  notice  of  its  intention  to  file  such  lien. 
Carl  F.  Kobel  was  made  a  party  defendant,  by  rea- 
son of  the  fact  that  he  had  filed  a  lien  upon  the  same 
property,  for  work  done  by  him  under  a  contract  with 
the  building  company.  At  the  close  of  the  testimony 
for  plaintiff,  and  also  at  the  close  of  the  testimony 
adduced  in  support  of  the  Kobel  lien,  counsel  for 
defendant  Anthony  moved  the  court  for  judgment 
in  favor  of  the  defendant,  and  against  the  plaintiff, 
which  motion  was  granted.  A  like  motion  was  inter- 
posed against  the  defendant  Kobel,  and  likewise 
granted.  Plaintiff  below,  the  lumber  company,  and 
Kobel,  prosecute  this  appeal.  We  will  consider  and 
dispose  of  the  lumber  company 's  claim  first,  and  inas- 
much as  the  disposition  of  this  matter  turns  upon 
testimony  introduced  at  the  trial,  it  will  be  necessary 
to  set  forth  so  much  of  the  testimony  as  is  pertinent 
to  this  discussion. 

Mr.  Pierce,  the  secretary,  treasurer  and  man- 
ager of  The  Tabor-Pierce  Lumber  Company,  the  only 
oflBcer  or  employee  of  the  lumber  company  introduced 
as  a  witness,  testified  as  follows : 

**Q.  Now,  as  a  matter  of  fact,  whenever  Craft 
&  Gilmore  came  there  and  ordered  goods,  you  sent 
them,  didn't  youT 

A.    Yes,  sir. 
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Q.  And  you  sent  them  just  to  the  place  where 
thev  told  vou  to  send  them! 

A.     Yes,  sir. 

Q.    And  you  knew  nothing  about  where  they 
were  going,  or  for  what  they  were  had,  except  as 
they  told  you,  did  you? 
*  A.     that  is  all. 

Q.  Did  you  know  at  that  time  that  they  had  a 
contract  for  a  building  with  Anthony,  when  you  first 
commenced  to  deliver  goods! 

A.     I  did  not. 

Q.  Did  you  ever  see  the  record  of  this  contract 
in  the  recorder's  oflSce? 

A.     No,  sir. 

Q.  You  simply  took  their  statement  that  they 
were  going  to  do  some  work  for  Mr.  Anthony,  and 
you  delivered  these  goods  when  they  said  so! 

A.  I  don't  know  that  they  told  me  that  they 
were  going  to  do  work  for  Mr.  Anthony.  They 
ordered  lumber  and  told  me. where  to  deliver  it. 

Q.  Then  all  you  know  about  it  is  that  they 
ordered  the  lumber  and  told  vou  where  to  deliver  it ! 

A.    Yes." 

This  witness  also  testified  that  at  this  time  his 
company  was  selling  lumber  and  building  materials 
to  the  building  company,  and  delivering  the  same  at 
other  places  than  the  residence  of  Mr.  Anthony,  and 
that  they  had  been  selling  lumber  and  building  mate- 
rials to  Craft  &  Gilmore  for  some  seven  or  eight 
years  preceding  this  time.  Further  the  witness  testi- 
fied: 

**Q.  So  you  was  delivering  lumber  to  these  gen- 
tlemen or  to  this  company  whenever  they  told  you 
to  deliver  it! 

A.     Yes,  sir. 

Q.  And  you  were  selling  them  lumber  on 
credit? 
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A.  Some  of  it.  Some  they  paid  cash  for  on 
delivery. 

Q.  You  was  doing  both  a  cash  and  credit  busi- 
ness with  them  ? 

A.     Yes,  sir. 

Q.  And  what  you  have  stated  of  your  method 
of  selling  to  them  is  the  method  you  have  been  pur- 
suing heretofore  with  them! 

A.    Yes,  sir." 

The  foregoing  is  all  of  the  testimony  in  the  rec- 
ord relating  to  the  decisive  question  in  this  case.  The 
grounds  of  the  motion  for  judgment  do  not  appear 
upon  the  record,  but  it  was  stated  upon  oral  argu- 
ment, and  is  also  stated  in  the  printed  briefs,  that 
the  point  relied  upon  in  support  of  the  motion  for 
judgment  in  favor  of  the  defendant  was,  that  the 
materials  furnished  by  the  lumber  company  were 
furnished  upon  the  credit  of  the  building  company, 
and  that  at  the  time  the  materials  were  furnished,  it 
was  not  known  by  the  lumber  company  that  such 
materials  were  to  be  used  in  the  alteration  and  repair 
of  this  particular  building.  Appellee  relies  upon  this 
position  here.  The  act  relating  to  mechanics '  liens — 
Laws  1893,  page  315 — provides  as  follows : 

*^  Section  1.  *  •  *  Material  men  *  *  * 
furnishing  materials  to  he  used  in  the  construction, 
alteration,  addition  to  or  repair  *  •  •  of  any 
building  *  *  *  shall  have  a  lien  upon  the  prop-* 
erty  upon  which  they  have  *  •  •  furnished 
materials,"  etc. 

It  seems  to  be  well  settled  by  the  overwhelming 
weight  of  authority  that  a  lien  cannot  be  maintained 
against  the  owner  of  a  building  for  materials  used 
in  its  construction  that  were  furnished  the  contractor 
in  his  own  name,  when  the  material  man  had  no 
knowledge  of  any  contract  relations  existing  between 
the  contractor  and  owner,  or  of  the  particular  build- 
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ing  to  be  constructed,  but  intended  to  hold  the  lien 
upon  whatever  building  the  materials  might  be  used 
in.  The  foregoing  rule  is  supported  by  the  following 
among  a  large  number  of  other  authorities:  Roeb- 
ling  Co,  V.  Irrigation  Co.,  99  Cal.  488,  34  Pac.  80; 
Johnson  V.  Simmons,  123  Ala.  564 ;  Chapin  v.  Paper 
Works,  30  Conn.  461,  79  Am.  Dec.  263 ;  Colorado  Iron 
Works  V.  Riekenberg  (Idaho),  43  Pac.  681;  Wendt 
V.  Martin,  89  111.  139;  Hill  v.  Sloan,  59  Ind.  181; 
Watrous  v.  Elmendorf,  55  How.  Pr.  461 ;  Choteau  v. 
Thompson,  2  Ohio  St.  114;  Odd  Fellons'  Hall  v. 
Masser,  24  Pa.  St.  507 ;  Whittier  v.  Puget  Sound  Co., 
4  Wash.  666,  30  Pac.  1095;  Wagner  v.  Darby,  49 
Kan.  343,  30  Pac.  475. 

Counsel  for  appellant  have  cited  a  number  of 
cases  as  being  in  opposition  to  the  rule  above  stated. 
A  careful  examination  of  these  cases  leads  to  the 
conclusion  that  they  do  not  all  support  the  point  to 
which  they  are  cited. 

Clark  V.  Huey,  12  Ind.  App.  224,  40  N.  E.  152, 
is  cited  by  counsel  for  appellant.  This  was  an  action 
of  foreclosure  of  a  mechanic's  and  material  man's 
lien.  Trial  was  to  the  court.  A  special  finding  of 
facts  and  conclusions  of  law  was  made,  upon  which  a 
decree  was  rendered  for  a  foreclosure  of  the  lien. 
At  page  232,  the  court  said : 

*'It  appears,  from  the  special  finding,  that  the 
appellee  Huey  furnished  certain  materials  which 
were  used  in  appellant's  building,  and  that  'said 
materials  were  furnished  at  the  request  and  on  the 
order  and  credit  of  said  Bartenick,  the  contractor,  for 
said  defendant,  to  be  used  in  the  said  dwelling  house,' 
and  that  proper  notice  of  lien  was  duly  filed.  It  also 
appears  that  Bartenick  was  building  other  houses, 
and  materials  for  appellant's  house,  as  well  as  those 
for  the  others,  were  charged  to  Bartenick  in  a  general 
account,  which  appellees  had  against  him.     It  does 
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not  appear,  however,  that  on  this  general  account  the 
materials  for  appellant's  house  were  or  were  not 
indicated,  the  finding  being  silent  as  to  this  point. 
Thus  it  is,  as  it  seems  to  us,  clearly  and  unequiv- 
ocally found  that  the  materials  were  furnished  to 
be  used  in  appellant's  house.  •  •  •  The  other 
facts  and  circumstances  contained  in  the  finding  are 
not,  in  our  judgment,  suflScient  to  overthrow  the  plain 
and  distinct  finding  upon  the  essential  fact  that  the 
materials  were  actually  'furnished,' — not  purchased, 
but  'furnished' — to  be  used  in  appellant's  house." 

Emery  v.  Hertig,  60  Minn.  54,  61  N.  W.  830,  is 
an  authority  in  support  of  appellant's  contention,  as 
is  also  Sodiiii  v.  Winter,  32  Md.  130.  Wilson  r. 
Howell,  48  Kan.  150,  29  Pac.  151,  also  cited  by  counsel 
for  appellant,  upon  examination,  appears  to  be  an 
authority  against  the  position  assumed  by  counsel 
for  appellant.    As  the  court  says : 

''If  the  material  is  sold  on  the  personal  credit  of 
the  purchaser,  and  without  reference  to  what  use  he 
shall  make  of  the  same,  no  lien  will  attach ;  but  if 
there  is  a  mutual  understanding  between  the  parties 
that  the  material  is  furnished  to  he  vsed  in  the  con- 
struction of  a  particular  building,  and  it  is  furnished 
and  placed  in  such  building,  a  lien  will  exist,  althousrh 
the  exact  description  of  the  land  on  which  the  build- 
ing was  placed  was  not  specifically  named  or  accu- 
ratelv  known  bv  the  vendor." 

Tn  Beatherage  v.  Henderson,  43  Kan.  685,  the 
court  savs: 

''The  right  to  the  lien  must  be  created  at  the  time 
or  before  the  material  is  furnished;  it  cannot  be 
created  afterward.  Tt  is  the  furnishing  of  the  mate- 
rial under  a  contract  with  the  intention  and  under- 
standing that  it  shall  be  used  in  erecting  the  build- 
ing, that  creates  the  lien." 

So  also  in  Choteau  et  al.  v.  Thompson  et  al.,  2 
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Ohio  St.  114,  it  is  said  by  the  court  at  page  125: 
**So,  if  a  material  man  sell  his  wares  with  no 
understanding,  express  or  implied,  as  to  their  appli- 
cation, he  can  assert  no  lien  upon  the  building  or 
vessel  in  which  they  may  be  placed.  He  trusts  to 
the  responsibility  of  the  buyer  alone,  and  takes  no 
security.  He  sells,  not  for  the  special  purpose  named 
in  the  statute  of  *  constructing,  altering  or  repairing, ' 
but  for  any  purpose  that  may  seem  best  to  the  buyer. 
But  it  is  only  where  the  materials  are  furnished  for 
a  purpose  named  in  the  act  that  a  lien  is  acquired. '  * 
A  careful  reading  of  Hunter  v.  Blanchard,  18  111. 
322,  fails  to  disclose,  in  the  opinion  of  the  court,  any 
principle  involved  in  this  case.  In  Cotes  v.  Shorey, 
8  Iowa  416,  it  is  said : 

/•If  the  lumber  was  furnished  from  time  to  time 
and  charged  in  account,  as  a  merchant  or  shopman 
charges  his  goods,  and  there  was  no  contract,  agree- 
ment or  understanding  that  it  was  to  be  used  in  the 
erection  or  reparation  of  a  building,  plaintiffs  would 
not  be  entitled  to  a  lien.  To  entitle  the  party  fur- 
nishing the  materials  to  a  lien,  it  is  not  sufficient  for 
him  to  show  that  he  sold  or  delivered  the  defendant 
lumber  company,  without  proof  to  establish  the  fur- 
ther fact  that  it  was  upon  a  contract  that  it  was  fur- 
nished, specially  or  for  the  purpose  of  being  used 
for  or  about  the  building. ' ' 

In  Neeley  v.  Searight,  113  Ind.  316,  it  is  said: 
**The  complaint  is  assailed  because  it  does  not 
show,  so  the  appellant  contends,  that  the  materials, 
for  the  price  of  which  plaintiff  below  claimed  a  lien, 
had  been  furnished  by  them  for  the  erection  of  the 
house  mentioned  in  the  complaint.  While  the  aver- 
ments in  that  regard  are  not  as  direct  and  specific 
as  they  might  have  been,  they  are  nevertheless  suffi- 
cient. Relevant  to  that  subject,  the  averments  are  to 
the  effect  that  in  the  year  1883  the  defendant,  Mrs. 
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Neeley,  employed  William  D.  Ganlt  to  erect  a  dwell- 
ing house  and  other  structures  for  her  on  her  lot, 
which  is  particularly  described,  and  that  Qault  pro- 
cured from  the  plaintiffs  certain  materials  to  be  used 
in  the  erection  of  the  dwelling  house,  and  that  the 
materials  so  procured  were  thus  used.  It  is  averred 
further  that  the  plaintiffs  at  and  before  they  fur- 
nished the  materials  to  the  contractor,  notified  the 
defendant  that  they  were  furnishing  them.  Taking 
these  averments  all  together,  and  the  inference  neces- 
sarily arises  that  the  material?  were  furnished  for, 
and  used  in,  the  erection  of  the  dwelling. ' ' 

We  have  thus  reviewed  all  the  authorities  cited 
by  counsel  for  appellant  to  show  that  many  of  them 
are  in  support  of  the  doctrine  contended  for  by 
appellee,  and  others  easily  distinguishable  from  the 
case  here ;  and  that  only  two  cases  cited  by  counsel — 
Emery  v,  Hertig  and  Sodini  v.  Winter,  supra — are 
opposed  to  that  doctrine,  while  the  overwhelming 
weight  of  authority  is  in  support  of  it.  When  the 
language  of  our  statute  is  taken  into  consideration, 
to  the  effect  that  the  material  is  "to  be  used  in  the 
construction, ' '  etc.,  *  *  of  the  building, ' '  in  connection 
with  the  testimony  of  the  witness  Pierce,  it  seems  that 
the  conclusion  is  irresistible,  that  at  the  time  the  lum- 
ber company  furnished  the  material  for  the  building 
company,  the  particular  building  in  which  the  mate- 
rial was  to  be  used,  was  unknown  to  the  lumber  com- 
pany, and  the  lumber  company  at  that  time  did  not 
know  that  the  building  company  intended  to  do  any 
work  for,  or  had  any  contract  with,  Mr.  Anthony.  In 
view  of  the  testimony  of  Mr.  Pierce  it  cannot  possibly 
1  e  seriously  contended  that  the  materials  were  fur- 
i^ished  upon  the  credit  of  a  building  and  contract 
v'liic^  were  unknown  to  the  lumber  company.  In 
Small  V,  Foley,  8  Colo.  App.  435,  this  court  said,  at 
page  445: 


116       Tabor-Pierce  L.  Co. v.  Int. Trust  Co.    119  C.  A. 

*  *  The  statute  gives  any  person  who,  by  contract 
with  the  owner,  shall  furnish  any  material  for  the 
construction  of  any  building,  a  Uen  upon  the  building 
and  the  land  it  occupies.  He  is  not  required  to  see 
that  it  actually  goes  into  the  building.  //  by  contract 
he  furnished  it  for  the  building,  whether  it  is  used 
there  or  not,  he  is  entitled  to  a  lien.  This  is  what 
the  statute  says,  and  we  cannot  by  construction  dis- 
tort its  language  to  something  else.''  • 

Applying  the  above  to  the  facts  of  this  case,  it 
seems  to  be  apparent  that  under  our  statute,  the  mate- 
rial man  must,  at  the  time  when  hte  furnishes  his 
material,  know  that  the  material  is  to  be  used  in  some 
particular  building,  and  in  the  absence  of  proof  of 
this  character,  he  has  failed  to  establish  his  right  to 
maintain  a  lien.  It  will  not  do  to  say  in  reply  to  the 
above,  that  there  might  have  been  officers  of  the  lum- 
ber company  who  knew  the  necessary  facts,  or  that 
they  did  know  such  facts  from  the  method  in  which 
they  did  their  business.  If  such  was  the  case,  it  was 
incumbent  upon  the  lumber  company  to  produce  this 
evidence  at  the  trial.  Failing  to  do  so,  we  are  of  the 
opinion  that  they  have  failed  to  bring  themselves 
within  the  requirements  of  the  law,  and  that  as  to 
this  branch  of  the  case,  the  judgment  of  the  court 
below  should  be  affirmed. 

Taking  up  the  Kobel  branch  of  the  case,  the 
testimony  shows  that  Kobel  was  a  sub-contractor  for 
the  galvanized  iron  and  tin  work,  under  the  original 
ccmtractor,  the  building  company,  and  this  contract 
must  have  been  entered  into  previous  to  July  11, 
1899,  the  date  when  the  law  of  1899  went  into  effect. 
To  have  perfected  his  lien,  he  should  have  proceeded 
under  the  law  of  1893. — Spangler  v.  Green,  21  Colo. 
505;  Small  v.  Foley,  8  Colo.  App.  438;  Chicago  Lum- 
ber Co.  V.  Dillon,  13  Colo.  App.  196. 

By  the  provisions  of  the  mechanics'  lien  law  of 
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1893,  **  Every  person,  save  the  original  contractor, 
claiming  the  benefit  of  this  chapter,  must,  within 
thirty  days  after  the  completion  of  any  building," 
etc.,  **or  after  the  completion  of  the  alteration,  addi- 
tion to,  or  repair  thereof, ' '  file  for  record  with  the 
county  clerk  and  recorder  of  the  county  in  which  the 
property  is  situated,  his  statement  claiming  a  lien. 
— Laws  1893,  sec.  3,  page  318. 

The  testimony  in  this  case  shows  that  the  build- 
ing was  completed  September  25  or  26,  1899. 
Kobel  filed  his  lien  statement  with  the  county 
recorder  September  15,  1899.  This  was  fatal  to  the 
validity  of  the  lien.  When  the  statute  says  that  the 
lienor  must  file  his  claim  ^*  within  thirty  days  after 
the  completion  of  the  building,"  a  lien  filed  before 
such  completion  is  premature,  and  of  no  effect. — 
Phillips,  Mechanics'  Liens,  §323a;  Roylance  v.  San 
Luis  Hotel  Co.,  74  Cal.  273;  Willamette  Go.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29  Pac.  269;  Chi- 
cago Lumber  Co.  v.  Tomlinson,  54  Kan.  770,  39  Pac. 
694. 

The  judgment  in  favor  of  appellee  and  against 
appellant  Kobel,  for  the  above  reason,  must  be  sus- 
tained. 

For  the  reasons  above  indicated,  the  judgment 
of  the  district  court  should  be  affirmed. 

Affirmed. 

[No.  2304.1 

The  Catlin  Consolidated  Canal  Company  v. 

EUSTER. 

1.  Evidence — Appellate  Practice — Aesignment  of  Error. 
Where  there  is  no  assignment  of  error  to  the  rulings  of  the 

trial  court  on  the  admission  of  evidence  and  the  competency  of 
the  witnesses  Is  admitted,  objections  to  the  admission  of  such 
evidence  urged  In  appellant's  brief  will  not  be  considered. 

2.  Instructions — Evidence. 

Where  the  evidence  was  conflicting  and  there  was  sufficient 
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competent  evidence  of  damage  before  the  jury  to  Justify  a 
recovery,  a  motion  to  instruct  the  Jury  to  return  a  verdict  for 
defendant  was  properly  denied. 

3.  Instructions — Measure     of     Damages — Irrigation     Ditches — 

Overflow. 
In  an  action  for  damages  for  the  destruction  of  crops  by 
the  overflow  of  an  Irrigating  ditch,  an  Instruction  given  that 
"the  measure  of  damage  is  the  value  of  the  crop  destroyed, 
taking  Into  consideration  its  market  value  after  harvested,  and 
the  cost  of  seeding,  caring  for,  harvesting  and  marketing  the 
crop,  and  the  value  of  the  crop  is  measured  by  the  amount  of 
crop  produced  on  like  and  similar  lands  in  the  neighborhood  In 
which  the  land  is  located,  taking  into  consideration  all  elements 
as  to  the  probable  yield  of  the  land  in  controversy,"  correctly 
stated  the  law,  and  it  was  not  error  to  refuse  a  further  instruc- 
tion requested  upon  the  measure  of  damage,  although  not  objec- 
tionable as  a  statement  of  the  law. 

4.  Instructions — Requested. 

It  is  not  error  to  refuse  instructions  requested  when  they 
are  substantially  embodied  in  the  instructions  given. 

Appeal  from   the  District  Court  of  Otero  County. 

Mr.  Fred  A.  Sabin,  for  appellant. 
No  appearance  for  appellee. 

Maxwell,  J. 

Appellee,  as  the  owner  of  fanning  land  adjoin- 
ing the  irrigating  canal  of  appellant,  sued  for  the 
recovery  of  $310.50  damages  alleged  to  have  been 
sustained  by  him  on  account  of  the  destruction  of  a 
growing  crop  and  injury  to  his  land,  occasioned  by  an 
overflow  of  water  from  appellant's  canal  through 
negligence  of  appellant,  its  officers,  agents  and  em- 
ployees. 

Trial  to  a  jury.  Verdict  for  appellee  of  $42.00, 
upon  which  judgment  was  rendered,  from  which  this 
appeal. 

About  May  12th,  1897,  an  overflow  of  water 
from  appellant's  ditch  submerged  several  acres  of 
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appellee 's  land,  upon  which  there  was  a  growing  crop 
of  alfalfa  and  oats ;  the  overflow  being  occasioned  by 
an  obstruction  at  a  waste  gate,  and  siphon  on  the  line 
of  the  canal. 

The  testimony  is  contradictory  as  to  the  length 
of  time  the  land  was  submerged,  and  as  to  whether 
or  not  more  than  one  overflow  occurred  during  the 
spring  and  summer  of  1897. 

The  evidence  of  the  plaintiff,  to  prove  the  dam- 
age which  had  been  sustained  by  him,  took  a  wide 
range,  some  of  which  might  have  been  objectionable, 
but  as  no  errors  are  assigned  to  the  rulings  of  the 
court  upon  the  admission  of  such  evidence,  the  com- 
petency of  the  witnesses  being  conceded,  objections 
to  the  admission  of  such  evidence,  urged  by  counsel 
for  appellant  in  his  brief,  will  not  be  considered. 

As  an  affirmative  defense  appellant  alleged,  and 
attempted  to  prove,  that  the  submergence  was  due  to 
seepage  and  waste  water,  over  which  it  had  no  con- 
trol, and  which  was  under  the  control  of  appellee; 
and  that  the  appellee  himself  willfully  blockaded  or 
obstructed  the  flow  of  water  in  the  canal.  Much 
testimony  was  introduced  upon  these  points,  and  as  is 
always  the  case  upon  controverted  points,  this  testi- 
mony was  decidedly  contradictory. 

At  the  close  of  plaintiff's  testimony  defendant 
moved  the  court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,  which  motion  was  overruled 
and  error  assigned  thereon. 

The  court  was  justified  in  this  ruling.  There 
was  proper  and  competent  evidence  of  damage  before 
the  jury,  for  which  recovery  could  be  legally  had. 
The  amount  'of  damage  was  purely  a  question  of  fact 
to  be  determined  from  the  evidence.  These  questions 
of  fact  were  properly  left  to  the  determination  of  the 
jnry. 

The   appellant   asked   five   instructions,    all   of 
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which  were  refused.     The  refusal  to  give  each  of 
the  five  is  assigned  as  error. 

The  first  instruction  requested  is  clearly  objec- 
tionable, as  it  was  a  positive  instruction  to  find  for 
the  defendant,  which  question  had  been  correctly 
ruled  upon  by  the  court,  and  so  decided  here. 

The  second  instruction  requested  was  a  state- 
ment of  the  measure  of  damages  in  cases  of  this 
character,  and  while  not  objectionable,  is  fully  cov- 
ered by  the  instructions  given  by  the  court  upon  this 
point,  substantially  thus: 

The  measure  of  damage  is  the  value  of  the  crop 
destroyed,  taking  into  consideration  its  market  value 
after  harvested,  and  the  cost  of  seeding,  caring  for,' 
harvesting  and  marketing  the  crop,  and  the  value  of 
the  crop  is  measured  by  the  amount  of  crop  produced 
on  like  and  similar  lands  in  the  neighborhood  in 
which  the  land  is  located,  taking  into  consideration 
all  elements  as  to  the  probable  yield  of  the  land  in 
controversy.  The  above  statement  of  the  law  is  in 
accordance  with  the  principles  announced  by  this 
court  in  Colo.  Cons.  Land  <&  Water  Co.  v.  Hartman,  5 
Colo.  App.  150. 

The  third  instruction  requested  related  to  the 
duties  and  obligations  resting  upon  appellant  in  the 
operation  of  its  canal,  in  so  far  as  third  persons  were 
concerned,  and  is  likewise  covered  bv  the  instructions 
given  by  the  court,  wherein  the  jury  was  told,  that 
the  burden  was  upon  the  plaintiff  to  prove  by  a  fair 
preponderance  of  evidence,  that  the  crops  were 
injured  through  the  fault  and  negligence  of  the 
tlefendant,  its  agents  or  employees. 

No  just  complaint  can  be  made  by  appellant  at 
the  court's  refusal  to  give  instructions  four  and  five, 
as  requested,  for  the  reason  that  the  points  involved 
therein  were  given  to  the  jury  by  the  court  in  terms 
more  favorable  to  appellant  than  had  been  requested. 
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to  the  following  effect :  That  if,  notwithstanding 
the  overflow  from  appellant's  ditch,  no  injury  would 
have  been  done,  had  it  not  been  for  seepage  or  action 
of  the  plaintiff  himself,  or  if  plaintiff  willfully 
blockaded  or  obstructed  the  flow  of  water  in  the  canal, 
then  he  could  not  recover. 

It  has  been  repeatedly  held  by  the  appellate 
courts  of  this  state,  that  it  is  not  error  to  refuse 
instructions  asked  which  are  substantially  embodied 
in  the  instructions  given. 

In  passing  upon  the  foregoing  assignments  of 
error,  we  have  examined  and  approved  all  instruc- 
tions given  by  the  court  and  excepted  to  by  appellant, 
thereby  disposing  of  the  remaining  assignments  of 
error,  relied  upon  by  counsel  for  appellant. 

There  being  no  error  of  law,  and  the  questions  of 
fact  having  been  settled  by  the  verdict  of  the  jury, 
the  judgment  will  not  be  disturbed.  Affirmed. 


[No.  2299.1 


Jones,  Sheriff,  et  al..  v.  The  Mackenzie  Bros.  Wall 

Paper  and  Paint  Company. 

Sales — Delivery  of  Poeeeseion — Fraud — Principal  and  Agent. 

Where  a  nonresident  owner  of  a  certain  house  and  house- 
hold  furniture  therein  which  she  had  rented,  sold  the  same  and 
directed  her  tenant  to  deliver  possession  to  the  vendee,  which 
was  done,  and  the  vendee  immediately  put  the  house  and 
furniture  in  the  possession  of  another  tenant,  there  was  a  suffi- 
cient change  of  possession  of  the  household  furniture  to  sustain 
such  sale  against  the  attaching  creditors  of  the  vendor,  although 
the  vendee  was  acting  as  the  agent  of  the  vendor  to  collect 
rents  at  the  time  of  the  sale,  and  had  been  in  the  habit  of 
visiting  the  premises  to  collect  rents  for  the  vendor  just  as  he 
continued  to  visit  the  premises  to  collect  rent  from  his  own 
tenant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  John  H.  Gabriel,  Messrs.  McIntyre  &  Bray, 
and  Messrs.  Stuart  &  Murray,  for  appellants. 

Mr.  John  T.  Bottom,  for  appellee. 
Maxwell,  J. 

This  is  an  action  of  replevin  brought  by  the 
appellee  to  recover  certain  personal  property,  of 
which  it  claimed  ownership  and  right  of  possession. 

The  complaint  is  in  the  usual  form.  The  answer 
put  in  issue  the  allegations  of  the  complaint  and  as  a 
further  defense  justified  the  taking  of  the  property 
under  writs  issued  against  Emma  E.  Hannan,  who 
was  alleged  to  be  the  owner  of  the  property  in  dis- 
pute, and  also  alleged  fraud  in  the  sale  of  the  prop- 
erty to  appellee  by  Mrs.  Hannan. 

A  replication  was  filed  putting  in  issue  the 
affirmative  defenses  of  the  answer,  and,  upon  the 
issues  thus  raised,  the  cause  was  tried. 

The  material  facts  are  as  follows:  Prior  to 
November  2,  1897,  Mrs.  Hannan  owned  the  premises 
No.  2044  Clarkson  Street,  Denver,  with  the  household 
furniture  therein,  which  she  rented,  as  a  furnished 
house,  to  Mrs.  Croasdale.  Under  date  of  November 
2,  1897,  Mrs.  Hannan  executed  a  written  lease  of  the 
realty,  and  %  bill  of  sale  of  the  personal  property,  to 
appellee;  the  consideration  expressed  in  the  bill  of 
sale  was  $800.00.  On  same  date  T.  S.  Mackenzie,  the 
president  of  The  Mackenzie  Bros.  Wall  Paper  and 
Paint  Co.,  went  to  the  house,  where  he  met  Mrs. 
Croasdale,  Mrs.  Hannan 's  tenant,  showed  her  the  bill 
of  sale,  informed  her  that  the  Mackenzie  company 
owned  the  personal  property,  and  that  he  understood 
that  Mrs.  Hannan  had  told  her  to  turn  the  property 
over  to  him.  Mrs.  Croasdale  said  she  understood  the 
Mackenzie  company  owned  the  property,  and  there- 
upon turned  it  over  to  Mr.  Mackenzie,  and  within  a 
few    minutes    vacated    the    premises,    leaving    Mr. 
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Mackenzie  alone  in  the  house.  After  two  or  three 
hours,  Mrs.  Failor,  to  whom  the  Mackenzie  company 
had  previously  rented  the  house  and  furniture, 
appeared,  and  with  Mr.  Mackenzie  made  an  inven- 
tory of  the  personal  property,  took  possession  of  the 
premises,  and,  shortly  thereafter  Mr.  Mackenzie  left 
her  in  possession,  where  she  remained  continuously 
until  the  time  of  trial. 

It  appears  that  Mr.  Mackenzie  had  transacted 
Mrs.  Hannan  's  business,  in  collecting  the  rents  of  the 
premises,  and  had  acted  as  her  agent,  since  Septem- 
ber, 1896,  to  the  time  of  trial.  During  the  time  Mr. 
Mackenzie  was  acting  as  Mrs.  Hannan 's  agent,  he 
had  visited  the  house  several  times,  and  continued  to 
do  so  after  November  2,  1897,  presumably  to  collect 
the  rent  of  Mrs.  Failor.  The  furniture  was  not 
moved  from  the  house,  and  no  acts  other  than  those 
above  set  forth  were  performed  by  any  one,  indicat- 
ing a  change  of  possession  or  ownership  of  the  per- 
sonal property.  Mrs.  Hannan  was  not  in  possession 
of  the  property  at  the  time  the  bill  of  sale  was  made, 
has  not  been  since  that  date,  nor  has  she  exercised 
or  attempted  to  exercise  any  acts  of  ownership  over 
the  same.  She  was  out  of  the  state  when  the  lease 
and  bill  of  sale  were  executed. 

This  case  was  tried  to  a  jury  and  numerous 
errors  are  assigned  upon  the  giving  and  refusing 
of  instructions,  which  it  will  be  unnecessary  to  dis- 
cuss 6t  decide,  in  the  view  we  take  of  this  case. 

The  vendor  in  this  case  was  out  of  the  state 
at  the  time  the  sale  was  made;  the  property  was 
in  possession  of  the  bailee  of  the  vendor ;  the  vendee 
was  in  Denver;  the  vendor  did  not  have  possession 
of  the  property,  nor  had  she  any  visible  control  of 
the  same ;  the  only  way  she  could  control  the  prop- 
erty was  to  order,  instruct  or  request  her  bailee  to 
deliver  it  to  the  vendee;  this  she  did  when  the  sale 
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was  made.  The  bailee,  recognizing  the  vendee  as 
the  owner  of  the  property,  delivered  it  to  the  vendee, 
who  subsequently  delivered  it  to  its  bailee,  in  whose 
possession  it  remained  until  the  time  of  trial. 

It  is  not  contended  that  since  the  sale  the  vendor 
has  ever  been  in  actual  physical  possession  of,  or 
exercised  any  acts  of  ownership  over,  the  property. 

^*  Under  these  circumstances,  and  the  general 
rule  respecting  the  transfer  of  possession  when  it  is 
in  the  custody  of  a  third  person,  there  would  seem 
to  be  a  sufficient  transfer  of  possession  as  against  the 
subsequent  attaching  creditor.  The  authorities  con- 
cur on  this  question.'* — Manufacturing  Co.  v.  Collins, 
13  Colo.  App.  8-13,  and  cases  cited;  Weiland  v.  Pot- 
ter, 8  Colo.  App.  79. 

The  rule  is  stated  as  follows : 

**If  personal  property,  when  sold,  is  in  posses- 
sion of  a  third  person,  and  he  is  fully  informed  of  the 
sale,  by  the  parties,  it  is  a  sufficient  explanation  of 
the  want  of  a  change  of  possession,  so  that  the  sale  is 
not  fraudulent  in  law  as  to  the  creditors  of  the  ven- 
dor. To  avoid  the  sale  in  such  a  case,  fraud  in  fact 
must  be  proved."— 5^0 ire  r.  Taft,  58  N.  H.  445. 

Fraud  in  fact  was  not  proved  in  this  case,  ifis  is 
conceded  by  counsel  for  appellants. 

It  is  apparent  from  the  evidence  in  this  case 
that  the  account  upon  which  suit  was  brought,  judg- 
ment rendered  and  writs  issued,  was  contracted  in 
May,  1898,  and  subsequent  thereto,  more  than  six 
months  after  the  sale  of  the  property  in  controversy. 

'*The  term  *  creditors,'  as  used  in  the  last  section, 
shall  be  construed  to  include  all  persons  who  shall  be 
creditors  of  the  vendor  or  assignor  at  any  time  while 
such  goods  and  chattels  shall  remain  in  his  posses- 
sion or  control." — lat  Mills'  Ann.  Stats.,  sec.  2028. 

Under  the  authority  of  Manufacturing  Co.  r. 
Collins  and  Weiland  r.  Potter,  supra,  possession  and 
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control  of  the  property  had  passed  out  of  Mrs.  Han- 
nan  more  than  six  months  prior  to  the  commence- 
ment of  suit  by  The  Joslin  Dry  Goods  Company; 
therefore,  it  was  not  a  ^  *  creditor ' '  within  the  defini- 
tion of  this  statute. 

For  the  foregoing  reasons  the  judgment  will  be 
aflSrmed.  Affirmed. 

[No.  2300.] 

.  Houghton  v.  Ellis. 

Assignment  for  Benefit  of  Creditors — Debts  DiscFiarged — New 
Promise — Autliority  of  Counsel  to  malce — Evidence. 
Eyidence  that  plaintlff*s  counsel  called  upon  defendant,  in 
reference  to  an  indebtedness  owed  by  defendant  to  plaintiff,  but 
which  had  been  discharged  by  an  assignment  for  the  benefit  of 
creditors,  and  that  defendant  declined  to  discuss  the  matter 
with  plaintiff's  counsel,  but  referred  him  to  her  own  counsel, 
was  not  sufficient  to  show  authority  of  defendant's  counsel  to 
bind  defendant  by  a  new  promise  to  pay  the  debt. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Stuart  &  Murray,  for  plaintiff  in  error. 
Mr.  Halsted  Ritter,  for  defendant  in  error. 

GUNTER,  J. 

Plaintiff  in  error  (defendant)  was  indebted  to 
defendant  in  error,  which  indebtedness  was  dis- 
charged in  an  assignment  proceeding  under  our  stat- 
ute. Thereafter,  it  is  alleged,  a  new  promise  was 
made  by  defendant  to  pay  the  indebtedness  so  dis- 
charged, and  upon  such  new  promise  is  this  action. 
Plaintiff  had  judgment.    Defendant  appeals. 

The  new  promise,  if  made,  was  made  by  counsel 
for  defendant.  Assuming  that  the  promise  testified 
to  was  otherwise  suflScient  to  sustain  this  action — 
which  we  do  not  decide — there  is  no  evidence  that 
counsel  had  authority  to  make  it.    Counsel  for  plain- 


126  Fleming  v.  Prudential  Ins. Co.      [19  C.  A. 

tiff  called  upon  defendant  in  reference  to  the  collec- 
tion of  the  original  deht ;  defendant  declined  to  dis- 
cuss the  matter,  said  she  had  counsel,  and  directed 
plaintiff's  counsel  to  see  him. 

This  is  the  gist  of  the  evidence  as  to  authority 
of  counsel  to  make  the  alleged  promise.  It  amounts 
to  nothing  more  than  defendant  saying  she  had  coun- 
sel and  requesting  the  conference  to  be  had  with  him. 
She  did  not  thereby  say  that  counsel  had  authority 
to  make  a  promise  renewing  the  indebtedness. — 
Weeks  on  Attorneys  (2d  ed.),  sees.  215-219. 

A^Tiile  the  making  of  the  promise  is  denied  by 
counsel  for  defendant,-  it  is  not  necessary  to  consider 
the  issue  thus  made.  The  absence  of  evidence  of 
authority  in  counsel  to  make  the  alleged  promise  is 
sufficient  ground  for  reversing  the  case. 

Reversed. 

[No.  2302.] 

Fleming  v.  The  Prudential  Insurance  Company  of 

America. 

1.  Mechanics'   Liens — Foreclosure — Mortgages — Parties. 

The  beneficiary  in  a  deed  of  trust  is  not  a  necessary  party 
to  the  foreclosure  of  a  mechanic's  lien  on  the  premises  con- 
veyed by  the  deed  of  trust;  but  where  such  foreclosure  is  had 
without  making  such  beneficiary  a  party,  his  interest  is  not 
bound  thereby,  and  he  may  attack  the  validity  of  such  lien  and 
foreclosure  in  a  subsequent  action. 

2.  Meclianics'  Liens — City  Lots — Sidewalks. 

A  mechanic's  lien  cannot  be  established  against  city  or 
town  lots  for  the  construction  of  a  sidewalk  in  front  of  the 
same. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Mr.  D.  M.  Campbell  and  Mr.  Wm.  B.  Vates,  for 
appellant. 

Mr.  Chas.  E.  Gast,  for  appellee. 

GUNTER,  J. 
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Fisher  owned  two  lots  in  the  city  of  Pueblo,  and 
thereon  gave  a  trust  deed  to  secure  an  indebtedness 
to  appellee.  While  this  was  in  force  and  of  record,  he 
had  a  stone  sidewalk  constructed  along  two  sides  of 
the  lots  and  in  the  public  street.  Having  failed  to 
pay  appellant,  the  contractor  furnishing  the  stone 
and  building  the  walk,  appellant  filed  a  mechanic's 
lien  statement,  and  thereby  claimed  a  lien  upon  the 
lots  and  upon  the  sidewalk  for  the  material  furnished 
and  work  done.  In  due  time  appellant  sued  to  estab- 
lish, by  decree,  his  lien,  making  the  owner  (Fisher) 
defendant.  Neither  appellee  nor  the  trustee  in  the 
trust  deed  was  a  party.  A  judgment  by  default  was 
entered  establishing  the  lien,  authorizing  the  sale  of 
the  premises  and  the  sidewalk,  and  the  removal  of 
the  sidewalk  by  the  purchaser  at  such  sale  should 
there  be  no  redemption.  Appellant  was  the  pur- 
chaser, and,  there  being  no  redemption,  was  about  to 
remove  the  sidewalk  when  this  action  to  enjoin  the 
removal  was  instituted.  At  the  time  this  action  was 
brought  appellee  was  the  holder  of  above  indebted- 
ness, and  at  the  foreclosure  of  the  trust  deed,  made 
during  the  pendency  of  the  action,  became  the  pur- 
chaser of  the  lots  secured  thereby.  This  purchase 
was  set  up  by  an  amendment  to  the  original  com- 
plaint. A  judgment  awarding  the  injunction  was 
granted.    Therefrom  is  this  appeal. 

Appellant  says  the  judgment  purporting  to 
establish  a  lien  is  binding  on  appellee.  This  appellee 
denies  and  says  the  premises  are  not  subject  to  a  lien 
for  the  sidewalk. 

1.  Appellee,  although  the  beneficiary  under  the 
trust  deed  when  the  sidewalk  was  ordered  and  con- 
structed, the  lien  statement  filed,  and  the  suit  to  fore- 
close instituted,  was  not  a  party  to  the  suit.  Although 
so  interested  in  the  property  it  has  never  had  the 
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opportunity  of  contesting  the  validity  of  the  alleged 
lien. 

The  authorities  justify  the  conclusion  that  while 
appellee  was  not  a  necessary  party  to  the  proceeding 
to  establish  the  lien,  and  while  the  judgment  estab- 
lishing it  is  valid  as  to  the  then  owner,  Fisher,  appel- 
lee is  not  bound  nor  affected  by  this  judgment,  and 
is  at  liberty  in  this  proceeding  to  assail  its  validity. — 
Phillips  on  Mechanics'  Liens  (3rd  ed.)  §241;  Id. 
§456;  Whitney  v.  Higgins,  10  Cal.  547;  Horn  v. 
Jones,  28  Cal.  194,  203;  Corser  v.  Kindred,  40  Minn. 
467. 

Branham  v.  Nye,  9  Colo.  App.  19,  22,  47  Pac. 
402,  is  not  contra  to  this  conclusion.  It  simply  holds 
that  only  persons  having  mechanics'  liens,  the  state- 
ments of  which  have  been  filed  as  the  statute  pro- 
vides, and  the  owner  of  the  premises  sought  to  be 
charged,  are  necessary  parties  to  a  suit  to  enforce  a 
mechanic's  lien.  It  further  holds  that  the  beneficiarv 
of  a  trust  deed  on  the  property  at  the  time  of  the 
institution  of  suit  to  foreclose  the  mechanic's  lien  i^ 
not  a  necessary  party  to  the  suit,  and  that  he  is  not 
bound  or  affected  by  a  judgment  rendered  in  such 
proceeding  to  which  he  was  not  a  party.  The  court 
said : 

'*  Persons  claiming  interests  of  some  other  kind 
in  the  property  involved  (that  is,  parties  other  than 
mechanic's  lien  claimants  and  the  owner)  need  not 
be  made  defendants.  *  •  *  Whatever  interest 
the  party  not  served  may  have  in  the  premises  is 
unaffected  bv  the  decree." 

This  was  said  with  reference  to  a  beneficiarv 
under  a  trust  deed,  not  a  party  to  the  suit. 

In  Cornell  v.  Lumber  Company,  9  Colo.  A]^p. 
225,  it  was  decided  that  the  beneficiary  of  a  trust 
deed  was  not  a  necessary  party  to  the  foreclosure  of 
a  mechanic's  lien.    There  the  appellant,  without  aver- 
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ring  that  be  had  any  defense  to  the  lien  through 
which  appellee  claimed,  or  that  he  could  have 
defeated  it  if  a  party  to  the  proceeding  in  which  it 
was  declared,  was  denied  on  such  showing  the  right 
to  assail  the  lien,  and  in  so  deciding  the  court  said : 

**  We  do  not  undertake  to  determine  what,  if  any, 
right  of  redemption  appellant  had  or  has,  nor  do  we 
intend  to  preclude  him  from  asserting  any  right  he 
may  have.  The  question  must  be  determined  on  the 
(»ase  made  when  a  suit  is  brought  for  that  purpose.'' 

The  holding  of  the  court  is,  in  substance,  that 
the  beneficiary  under  the  trust  deed  was  unaffected 
by  a  foreclosure  of  the  mechanic's  lien,  to  which  pro- 
ceeding he  was  not  a  party. 

2.  There  was  no  right  in  appellant  to  a  lien 
upon  the  lots  for  the  construction  of  the  sidewalk. 
8uch  right  is  determined  by  the  statute,  which  is 
strictly  construed  in  determining  the  cases  within  it. 
— Anderson  v.  Bingham,  Teague  &  Go.y  1  Colo.  App. 
222,  225,  28  Pac.  146. 

The  statute  is : 

**  Whoever  shall  do  any  work  or  furnish  any 
material  by  contract,  express  or  implied,  with  the 
owner  of  any  land,  his  agent  or  trustee,  for  the  con- 
struction, enlargement,  alteration,  or  repair  of  any 
building  or  other  structure  upon  such  land,  or  in 
making  any  other  improvements  or  in  doing  any 
other  work  upon  such  land  *  *  *  shall  have  a 
lien  upon  such  land,  building,  structure  or  other 
improvement  for  the  amount  and  value  of  the  work 
so  done  or  material  so  furnished,  to  the  extent  of  the 
interest  or  claim  of  such  owner  thereto  at  the  time  of 
the  commencement  to  do  such  work  or  to  furnish  such 
material;  .»**'»  i 

Mills*  Ann.  Stats.,  Vol.  2,  sec.  2867,  as  to  the 

question  before  us,  is  not  modified  by  sec.  2871,  Id. 

0    • 
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The  sidewalk  in  question  was  not  laid  upon  the 
land  of  the  owner ;  it  was  laid  in  the  street. 

The  statute  does  not  give  a  lien  for  the  work  done 
and  material  here  furnished  because  the  improve- 
ment resulting  was  not  made  upon  the  land  of  the 
owner. 

''Construing  strictly  the  above  recited  section  of 
the  Code,  we  think  that  a  mechanic  who  lays  a  side- 

« 

walk  in  front  of  real  estate  of  his  employer  is  not 
entitled  to  a  lien  therefor  on  the  real  estate.  The 
lien  is  given  for  building,  repairing  or  improving  any 
real  estate,  which  we  think  means  that  the  building, 
repairs  or  improvements  must  be  upon  the  real  estate 
itself  in  order  to  give  a  mechanic  a  lien.  The  side- 
walk of  a  public  street  is  not  upon  the  real  estate  of 
the  owner  of  the  adjacent  lot.  Paving  the  sidewalk 
is  an  improvement  to  the  public  street  and  facilitates 
the  passage  of  pedestrians  in  front  of  the  lot,  but  it 
cannot  be  said  in  law  that  it  improves  the  real  estate. 
It  is  made  as  much  or  more  for  the  benefit  of  the  pub- 
lic than  it  is  for  the  owner.  In  our  opinion  it  does 
not  improve  the  lot  any  more  than  does  the  paving  of 
the  street  in  front  thereof." — Seeman  v.  SchuUze^ 
100  Ga.  603,  606. 

''The  sidewalk  is  not  situated  upon  the  lot 
sought  to  be  charged,  but  in  the  street  on  which  it 
fronts.  It  is  not  an  improvement  upon  or  of  the  lot, 
nor  was  it  made  for  the  benefit  of  the  owner,  but  of 
the  public,  and  was  constructed  by  the  owner,  as  we 
presume,  in  obedience  to  some  requirement  of  the 
town  government." — Coenen  £  Mentzer  v.  Staub,  74 
la.  33;  Smith  v.  Kennedy,  89  111.  485. 

Judgment  affirmed. 

Affirmed. 
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[No.   2308. J 

The  People  v.  McKelvey,  as  Administrator  of  the 

Estate  of  O  *Hara,  Deceased. 

1.  Judgments — Collateral   Attack. 

The  Judgment  of  a  court  of  general  jurisdiction  cannot  be 
attacked  except  in  a  direct  proceeding,  unless  the  judgment  is 
void. 

2.  Same. 

Where  a  defendant  in  a  criminal  case  forfeited  his  bail  bond 
and  judgment  was  entered  on  the  bond  against  defendant  and 
his  surety,  and  afterwards  an  action  was  brought  against,  the 
administrator  of  defendant's  estate  upon  the  judgment,  an  answer 
which  alleged  that  prior  to  the  entry  of  judgment  on  the  bond 
defendant  surrendered  himself  to  court,  and  the  order  of  default 
forfeiting  his  bond  was  set  aside,  and  the  prosecution  was  dis- 
missed, and  prayed  that  the  judgment  be  set  aside,  is  a  collateral 
attack  on  the  judgment  and  cannot  be  maintained. 

Error  to  tlte  District  Court  of  Arapahoe  County. 

Mr.  H.  A.  Lindsley,  district  attorney,  and  Mr. 
David  G.  Taylor,  for  ])laintiflF  in  error. 

Mr.  Gaines  M.  Allen,  for  defendant  in  error. 

Maxwell,  J. 

The  complaint  in  this  case  alleges,  that  January 
13,  1896,  in  a  certain  action  then  pending  in  the  dis- 
trict court  of  Arapahoe  county,  wherein  the  i)laintiff 
in  error  was  plaintiff  and  C.  H.  O'Hara  and  Mar\' 
A.  O'Hara  were  defendants,  judgment  was  rendered 
against  said  defendants  for  the  sum  of  $500.00,  to- 
gether with  $5.25  costs ;  that  said  judgment  remains 
unsatisfied  and  in  full  force  and  effect.  That  on 
January  19,  1899,  C.  H.  O'Hara  departed  this  life 
and  Vernon  McKelvey,  defendant  in  error,  was  duly 
appointed  administrator  of  the  estate  of  said  C.  H. 
O'Hara,  and  qualified  as  such,  and  prays  judgment 
against  McKelvey  for  $505.25  and  interest. 

In  the  action  at  bar,  a  petition  to  vacate  and  set 
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aside  the  judgment,  rendered  January  13,  1896, 
against  C.  H.  and  Mary  A.  O'Hara,  was  filed  by  the 
defendant,  McKelvey,  which  alleged  the  following 
facts:  That  on  or  about  the  18th  day  of  October, 
1893,  an  information  was  filed  in  the  district  court 
of  Arapahoe  county  charging  C.  H.  O'Hara  with  a 
crime;  that  the  case  was  set  for  trial  March  30, 
1894;  that  said  O'Hara  neglected  and  failed  to  appear 
and  default  was  duly  entered  against  him  and  his 
surety,  Mary  A.  O'Hara,  December  22,  1894;  that 
on  January  26,  1895,  O'Hara  surrendered  himself 
to  court,  the  order  forfeiting  the  bond  was  vacated 
and  set  aside,  and  trial  of  the  case  set  for  March 
7,  1895;  that  March  2,  1895,  the  trial  order  was 
vacated  and  a  nolle  prosequi  entered ;  that  on  the  13th 
day  of  January,  1896,  the  judgment  sued  on  in  this 
action  was  taken  against  0.  H.  O'Hara  and  Mary  A. 
O'Hara.  The  petition  sets  up  other  matters,  which 
might  have  availed  as  a  defense  in  the  action  on  the 
bond,  wherein  judgment  was  had  against  0.  H.  and 
Mary  A.  O'Hara,  but  these  matters  are  not  material 
to  a  determination  of  this  controversv,  and  will  not  be 
considered. 

No  answer  or  reply  was  filed  to  this  petition, 
and  therefore  the  allegations  thereof  stand  admitted. 

Upon  the  hearing  of  the  petition  the  district  court 
made  the  following  ruling:  ** Ordered  that  said  peti- 
tion be  granted  and  that  said  judgment  in  case  No. 
22005,  against  said  C.  H.  O'Hara  and  Mary  A. 
O'Hara,  be  vacated  and  set  aside  upon  the  payment 
of  all  costs  occasioned  by  the  forfeiture  of  a  certain 
bond  in  the  criminal  division  of  this  court,  in  the 
criminal  case  against  C.  H.  O'Hara,  and  that  this 
cause  be  thereupon  dismissed  at  the  cost  of  said 
plaintiff." 

"Briefly  stated,  the  facts  are:  a  judgment  in  a 
dvil  action  was  taken  against  O  'Hara  on  the  for- 
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feited  bond;  the  administrator  of  the  estate  of 
O'Hara,  defendant  in  error  here,  is  sued  upon  this 
judgment,  and  in  this  suit  upon  the  judgment,  he 
filed  a  petition  asking  that  the  judgment  sued  on 
be  set  aside. 

The  petition  in  no  manner  attacks  the  jurisdic- 
tion of  the  court  to  render  the  judgment  sued  on 
in  this  action.  It  must,  therefore,  be  presumed  that 
the  district  court  had  jurisdiction  of  the  person  of 
the  defendant,  and  of  the  subject-matter,  and  that 
its  proceedings  were  regular,  and  this  presumption 
is  conclusive  until  the  contrary  is  made  to  appear. — 
Brennan  v.  State  Bank,  10  Colo.  App.  368-373. 

The  ruling  of  the  district  court  granting  the  peti- 
tion and  dismissing  the  cause  is  assigned  as  error 
upon  the  grounds : 

1.  The  judgment  sued  on  being  the  judgment 
of  a  court  of  general  jurisdiction,  cannot  be  attacked 
except  in  a  direct  proceeding,  unless  the  judgment  is 
void. — Brown  v.  Tucker,  7  Colo.  30;  Hughes  v.  Cum- 
mins,  7  Colo.  138,  203 ;  Rauies  v.  People,  2  Colo.  App. 
501-6;  Cochrane  v.  Parker,  12  Colo.  App.  169-174. 

In  Brown  v.  Tucker,  supra,  our  supreme  court 
has  said: 

*  *  The  decided  weight  of  authority  is  to  the  effect 
that,  when  jurisdiction  has  been  obtained  by  the  ser- 
vice of  process,  actual  or  constructive,  all  subsequent 
})roceedings  are  exercise  of  jurisdiction,  and  how- 
ever erroneous,  they  are  not  void,  but  voidable  only, 
and  not  subject  to  collateral  attack. ' ' 

2.  The  proceeding  by  petition  is  a  collateral 
attack  upon  the  judgment  sued  on,  and  cannot  be 
maintained. 

In  Cochrane  v.  Parker,  supra,  the  court  below 
sustained  a  demurrer  to  defendant's  answer,  which, 
in  substance,  questioned  the  validity  of  the  judgment 
of  reversal  rendered  by  the  supreme  court  in  favor  of 
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a  party  deceased  at  the  date  of  the  rendition  of  the 
judgment.  Judge  Wilson,  speaking  for  the  court, 
said: 

*'It  will  be  seen  that  this  is  a  collateral  attack 
on  a  judgment  of  another  court.  A  collateral  attack 
on  a  judgment  is,  in  its  general  sense,  any  proceeding 
which  is  not  instituted  for  the  express  purpose  of 
annulling,  correcting  or  modifying  such  decree.  The 
fact  that  the  parties  are  the  same  and  that  the 
defendants  seek  to  attack  the  decree  by  allegations 
in  their  answer,  cannot  change  the  rule  or  make  the 
attack  any  the  less  a  collateral  one.  It  is  well  settled 
that  judgments  of  a  court  of  competent  jurisdiction 
are  not  subject  to  collateral  attack,  unless  they  are 
void,  and  by  void  is  meant  that  they  are  an.  absolute 
nullity.  In  support  of  this  we  need  to  refer  to  no 
authorities  outside  of  our  own  state. — Brown  v. 
Tucker,  7  Colo.  30." 

Therefore,  the  conclusive  presumption  existing 
that  the  judgment  was  taken  after  due  service  of 
process,  and  that  it  is  in  all  respects  valid,  being 
the  judgment  of  a  court  of  general  jurisdiction,  no 
question  as  to  the  jurisdiction  of  the  court  being 
raised  by  the  petition,  our  conclusion  is,  that  the 
petition  is  a  collateral  attack  upon  the  judgment,  and 
under  the  well  settled  rule,  cannot  be  maintained. 

Counsel  for  defendant  in  error  confidentlv  relies 
upon  Du  Bois  v,  Clarl',  12  Colo.  App.  220,  in  support 
of  his  position  that  the  proceeding  by  petition  in  this 
case  is  not  a  collateral,  but  a  direct,  attack  upon  the 
jud.gment. 

An  examination  of  the  facts  in  the  Du  Bois  case 
will  show  that  case  to  be  clearly  distinguishable  from 
the  case  under  consideration,  and  it  cannot  be  held  an 
authority  in  support  of  the  contention  of  counsel  for 
defendant  in  error.  In  the  Du  Bois  case,  Du  Bois 
moved  the  court  in  the  cause  in  which  the  judgment 
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had  been  rendered,  to  vacate  the  judgment,  as  against 
him,  on  the  grounds  that  no  summons  or  other  pro- 
cess was  served  upon  him  in  the  action ;  that  he  had 
no  knowledge  or  notice  of  the  pendency  of  the  action 
or  opportunity  to  defend  himself  against  it,  and  that 
he  never  appeared  or  authorized  any  attorney  or 
other  person  to  appear  in  his  behalf,  in  the  suit.  The 
nlotion  was  supported  by  his  own  aflBdavit  and  the 
affidavits  of  others.  He  stated  in  his  affidavit  that  the 
return  of  the  service  of  summons  upon  him  and  the 
appearance  of  attorneys  for  him  in  the  action  were 
wholly  unknown  to  him,  until  a  few  days  before  the 
filing  of  the  motion.  Thus  it  appears,  in  the  Du  Bois 
case,  that  there  was  a  direct  attack  upon  the  juris- 
diction of  the  court,  and  if  the  facts  averred  in  the 
motion  were  true,  the  judgment  would  be  brought 
clearly  within  the  definition  of  a  void  judgment.  In 
the  case  at  bar,  the  petition  was  not  filed  in  the  case 
in  which  the  judgment  was  rendered,  no  question  is 
raised  by  the  petition  as  to  the  service  of  summons 
on  O  'Hara  or  the  jurisdiction  of  the  court,  and  there 
is  no  averment  in  the  petition  that  he  had  no  knowl- 
edge or  notice  of  the  pendency  of  the  action,  or  oppor- 
tunity to  defend  himself  against  it,  for  all  of  which 
reasons  the  Du  Bois  case  is  clearly  distinguishable 
from  the  case  at  bar. 

We  conclude,  therefore,  that  the  proceeding  by 
petition  in  this  case  is  a  collateral  attack  on  a  judg- 
ment entered  by  a  court  of  general  jurisdiction  in 
another  cause,  and  cannot  bo  maintained,  for  which 
reason  the  judcmpn^  must  be  reversed  and  the  cause 
remanded.  Reversed. 


FNo.  2307.1 

Hunter  v.  Guth. 

1.    Appellate  Praetlce^Evldence — Findings. 

Where   the   Judgment  of  the   trial   court   is .  supported   by 
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competent  evidence,  although  it  may  be  conflicting,  and  it  does 
not  appear  that  the  trial  court  was  influenced  by  bias  or  preju- 
dice, the  judgment  will  not  be  disturbed  by  the  appellate  court. 
2.     Evidence — ^Trial  to  Court — Presumptions. 

Where  the  trial  is  to  the  court  without  a  jury,  and  there 
is  sufficient  competent  evidence  to  support  the  judgment,  the 
reception  of  incompetent  evidence  is  not  ground  for  reversal, 
as  it  will  be  presumed  that  the  court  considered  only  competent 
evidence  and  disregarded  the  incompetent.  « 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Richard  McKnight,  for  appellant. 
Mr.  Oscar  Reuter,  for  appellee. 
Maxwell,  J. 

This  suit  was  commenced  in  the  countv  court  of 
Arapahoe  county  by  Guth  against  Doss  &  Hunter, 
alleging  them  to  be  copartners.  On  the  issue  of  part- 
nership, the  trial  in  the  county  court  resulted  in  a 
judgment  in  favor  of  Hunter.  Guth  appealed  to  the 
district  court,  where  trial  was  to  the  court  and  judg- 
ment went  against  Hunter,  who  appeals  to  this  court. 

The  suit  was  to  recover  rent  under  a  written 
lease  dated  April  12,  1899,  executed  by  John  Guth, 
as  lessor,  and  J.  E.  Doss  &  Co.,  as  lessees. 

Anna  Guth,  wife  of  John,  testified  that,  April 
12,  1899,  Doss,  in  the  presence  of  Hunter,  told  her 
that  Hunter  was  his  partner ;  that  she  was  not  intro- 
duced to  Hunter  that  day ;  that  she  had  no  conversa- 
tion with  Hunter  at  that  time;  that  she  made  no 
inquiries  as  to  Hunter's  financial  condition;  that 
Doss  dictated  the  lease,  which  was  signed  J.  E.  Doss 
&  Co. ;  that  within  a  week  after  the  lease  was  exe- 
cuted Doss  introduced  her  to  Hunter  as  his  partner ; 
that  Hunter  said,  **Yes,  T  presume  we  will  do  a  good 
business*';  that  she  did  not  know  that  Hunter  had 
ever  seen  the  lease ;  that  she  did  not  take  the  trouble 
to  ascertain  from  Hunter  whether  or  not  he  was  a 
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partner;  that  she  never  had  any  conversation  with 
Hunter  except  this  one  time;  that  Hunter  was  fre- 
quently at  the  saloon ;  that  receipts  for  the  rent  were 
made  out  in  the  name  of  Doss  &  Hunter. 

Johnson,  a  witness  for  the  plaintiff,  testified  that 
April  12,  1899,  Hunter  told  him  that  he  was  one  of 
the  partners. 

Over  an  objection  of  Hunter  the  written  lease 
above  referred  to  was  introduced  in  evidence.  This 
lease  contained  a  statement  in  its  preamble,  as  fol- 
lows: **J.  E.  Doss  and  J.  E.  Hunter,  copartners  as 
J.  E.  Doss  &  Co." 

The  foregoing  is  substantially  the  evidence 
introduced  bv  the  plaintiff  bearing  upon  the  issue  of 
partnership. 

From  the  testimony  of  the  defendants  it  appears 
that  both  Doss  and  Hunter  deny  the  existence  of  a 
partnership  inter  se.  Doss  denies  that  he  introduced 
Hunter  to  Mrs.  Guth  as  his  partner.  Hunter  denies 
that  he  admitted  to  Johnson  that  he  was  a  partner 
and  testified  that  he  never  saw  the  lease  and  had  no 
knowledge  of  its  existence  until  the  trial  of  the  case. 
He  admits  that  he  was  at  the  saloon  frequenth%  but 
had  nothing  to  do  with  the  business;  that  he  loaned 
Doss  money  to  purchase  and  carry  on  the  business, 
and  that,  if  the  business  had  been  successful,  he 
would  have  received  his  money,  and  that  Doss  is  still 
indebted  to  him  on  that  account. 

Counsel  for  appellant  in  his  brief  says:  ^* Prac- 
tically the  only  question  tried  in  the  district  court 
was  the  issue  of  partnership,  and  it  is  on  account 
of  error  in  the  proceedings  by  which  that  court 
j^rrived  at  its  judgment  that  review  is  sought  here 
*  *  *.  As  the  errors  assigned  refer  to  the  admis- 
sion and  rejection  of  evidence  and  the  rendering  of 
judgment,  they  may  be  discussed  together  and  we 
will  adopt  that  plan.'*     In  other  words,  the  con- 
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tention  of  counsel  is,  that  the  judgment  is  not  sup- 
ported by  the  evidence,  and  that  the  court  erred  in  the 
rejection  and  admission  of  evidence. 

Then  follows  an  analysis  of  the  evidence,  and  a 
discussion  of  the  rulings  of  the  court  in  the  reception 
of  evidence  asserted  by  defendant  to  "be  incompetent, 
and  the  rejection  of  evidence  declared  to  be  compe- 
tent. An  examination  of  the  record  in  this  case  leads 
to  the  conclusion  that  sufficient  competent  evidence 
was  before  the  court  to  sustain  this  judgment. 

Two  well-settled  rules  of  the  appellate  courts  of 
this  state  compel  an  affirmance  of  the  judgment  in 
this  case. 

First,  where  the  judgment  is  supported  by  comr 
petent  evidence, 'although  it  may  be  conflicting,  and 
it  does  not  appear  that  the  trial  court  was  influenced 
by  bias  or  prejudice,  the  judgment  will  not  be  dis- 
turbed. 

Second,  where  the  trial  is  to  the  court  without  a 
jury  and  there  was  sufficient  competent  evidence  to 
support  the  judgment,  the  reception  of  incompetent 
evidence  is  not  ground  for  reversal,  as  it  must  be 
presumed,  the  court  is  governed  by  proper  rules  of 
law  in  considering  it,  especially  when  it  appears  from 
the  record  that  sufficient  competent  evidence  to  sus- 
tain the  judgment  was  adduced,  disregarding  the 
evidence  objected  to. 

The  evidence  rejected  was  clearly  immaterial 
and  incompetent  for  the  purpose  for  which  it  was 
offered. 

The  judgment  will  be  affirmed.  Affirmed. 


[No.  2310.] 

Stock  v.  Schlewing. 

1.    Appellate  Practice— Evidence — ^Verdict. 

An  assignment  of  error  asking  for  the  reyersal  of  a  judg- 
ment on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
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dence,  and  was  the  result  of  passion  and  prejudice,  will  not  be 
considered  where  the  evidence  was  contradictory  and  the  record 
discloses  sufficient  testimony  to  sustain  the  verdict,  and  there 
is  nothing  in  the  record  to  indicate  that  the  Jilry  was  swayed 
in  its  determination  by  passion  or  prejudice. 
2.    Appellate  Practice— I nstructiona — Considered  as  a  Whole. 

When  the  instructions  in  a  case  considered  as  a  whole  fairly 
state  the  law  of  the  case,  the  fact  that  some  of  the  instructions 
when  considered  separately  and  alone  may  be  subject  to  objec- 
tion, is  not  ground  for  reversal. 

Appeal  from  the  County  Court  of  El  Paso  County. 

Messrs.  Obr  &  McKesson,  for  appellant. 
No  appearance  for  appellee.   , 

Maxwell,  J. 

Appellee  commenced  her  suit  against  appellant 
in  the  court  of  a  justice  of  the  peace  of  El  Paso  county, 
to  recover  the  value  of  certain  goods  and  chattels 
which  she  had  sold  and  delivered  to  him,  and  which 
the  appellant  had  failed  and  refused  to  pay  for. 
Judgment  was  rendered  against  appellant,  in  the  jus- 
tice's court,  appeal  by  him  taken  and  prosecuted  to 
the  county  court  of  El  Paso  county,  where  judgment 
upon  the  verdict  of  a  jury  was  also  rendered  against 
him,  from  which  he  appeals  to  this  court. 

The  testimony  on  behalf  of  appellee  consists  of 
her  own  testimony,  which  was  to  the  effect,  that  she 
sold  the  goods  to  the  appellant  at  a  price  to  be  agreed 
upon;  that  appellant  took  possession  of  the  goods; 
that  no  price  was  agreed  upon;  that  when  she  de- 
manded pay,  appellant  returned  a  portion  of  the 
goods,  which  she  refused  to  receive;  there  was  also 
testimony  as  to  the  value  of  the  goods. 

Appellant  contradicts  appellee  upon  almost 
every  material  point,  although  upon  the  question  of 
a  sale,  his  testimony  tends  to  corroborate  appellee. 
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Testimony  was  also  introduced  by  appellant  as  to  the 
value  of  the  goods. 

Two  juries,  by  their  verdicts,  have  found  the 
facts  in  this  case  against  appellant.  The  record  dis- 
closes sufficient  testimony  to  sustain  the  verdict.  The 
well-settled  and  oft-repeated  rule  of  the  appellate 
courts  of  this  jurisdiction  precludes  the  weighing  of 
testimony  bv  this  court,  to  determine  whether  or  not 
the  verdict  of  the  jury  was  justified,  where  there  is 
sufficient  evidence  to  sustain  the  verdict. 

We  shall,  therefore,  decline  to  discuss  or  con- 
sider the  first  ground  relied  upon  by  appellant  for  a 
reversal  of  the  judgment  in  this  case,  to  wit,  that  the 
verdict  was  contrary  to  the  evidence,  and  was  the 
result  of  passion  and  prejudice.  There  is  nothing 
whatever  in  the  record  to  indicate  that  the  jury  was 
swayed  in  its  determination  by  passion  or  prejudice. 

The  law  of  the  case  was  very  fully  and  fairly 
presented  to  the  jury  by  the  court  in  sixteen  instruc- 
tions; appellant  excepted  to  the  giving  of  each  and 
every  instruction,  and  assigns-error  thereon  here,  but 
confines  himself  in  his  brief  and  argument  to  the  dis- 
cussion of  three  of  the  sixteen  instructions  given. 

While  it  is  possible  that  those  three  instructions, 
considered  separately  and  alone,  may  be  subject  to 
technical  objections,  we  believe  that  the  instructions 
as  a  whole  present  the  law  of  the  case  in  a  remark- 
ably clear  and  fair  manner,  and  that  appellant  has 
no  ground  for  complaint  upon  this  score. 

The  ^objections  urged  by  appellant  are  extremely 
technical,  as  shown  by  the  fact  that  he  objects  to  one 
instruction  by  reason  of  the  use  of  the  word  **or'* 
instead  of  the  use  of  the  word  * '  and, ' '  when  an  exam- 
ination of  the  same  instruction  shows  that  in  the  same 
connection  '^and"  was  used  in  the  first  part  of  the 
instruction,  and  the  use  of  **or'Mn  the  latter  part  of 
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the  instruction,  to  which  exception  is  taken,  could  not 
have  misled  the  jury. 

Objection  is  also  made  to  the  ruling  of  the  court 
in  the  admission  and  rejection  of  evidence.  Under 
this  objection  appellant  urges  in  his  brief  and  argu- 
ment the  refusal  of  the  court  to  permit  the  plaintiff  to 
answer  a  single  question.  We  are  clearly  of  the 
opinion  that  the  testimony  sought  to  be  elicited  by 
this  question  was  immaterial  and  could  have  had  no 
possible  effect  upon  the  jury. 

There  being  no  error  in  the  record,  the  judgment 
will  be  affirmed.  AJfirmed, 

[No.  2318.] 

•  Wilson  v.  Hickman. 

Appellate  Practice — ^Transcript. 

Where  on  appeal  none  of  the  papers  on  file  in  what  pur- 
ports to  be  a  transcript  are  authenticated  by  the  clerk  under 
the  seal  of  the  court,  and  there  is  no  authenticated  copy  of  the 
record  of  any  judgment  rendered  by  the  lower  court,  the  case 
will  be  stricken  from  the.  docket 

Appeal  from  the  District  Court  of  Kioiva  County. 

Messrs.  Dimmitt  &  Murray,  for  appellant. 

Messrs.  John  S.  Booher  &  Miles  G.  Saunders, 
for  appellee.  * 

Maxwell,  J. 

What  jpurports  to  be  a  transcript  of  the  record  in 
this  case,  falls  far  short  of  complying  with  the 
requirements  of  such  a  document.  The  papers  on 
file  here  are  copies  of  the  summons  and  return 
thereon,  the  complaint,  demurrer  thereto,  amended 
complaint,  answer,  instructions  to  the  jury,  verdict 
of  the  jury,  motion  for  a  new  trial,  affidavit  in  support 
thereof,  argument  in  support  thereof,  argument 
cofftra,  ruling  of  the  court  thereon,  assignment  of 
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errors,  appeal  bond,  transcript  of  testimony,  certifi- 
cate of  stenographer  thereto  and  what  purports  to  be 
a  certificate  of  the  trial  judge  to  a  bill  of  exceptions. 
No  order  or  ruling  of  the  trial  court,  and  conse- 
quently no  exceptions  to  any  ruling  of  the  court  upon 
any  question,  is  presented  by  what  is  termed  the  bill 
of  exceptions ;  nor  does  it  appear,  in  any  manner,  that 
any  judgment,  final  or  interlocutory,  was  rendered  by 
the  court,  and  there  is  nothing  to  show  that  an  appeal 
was  prayed  or  allowed,  or  that  the  amount  of  the 
appeal  bond  was  fixed. 

None  of  the  above  enumerated  papers,  on  file 
here,  are  authenticated  by  the  clerk,  under  the  seal 
of  the  court,  and  there  is,  in  this  court,  no  authenti- 
cated copy  of  the  record  of  any  judgment  rendered 
by  the  court  below  in  the  above  entitled  cause,  for 
which  reason  there  is  nothing  for  this  court  to  act 
upon.— Mills'  Ann.  Code,  sec.  389;  Yuma  Co.  v.  Lov- 
ell,  20  Colo.  80,  36  Pac.  878;  Northrop  v.  Jenison,  12 
Colo.,  App.  523,  56  Pac.  187 ;  Jones  v.  Vatfatta,  ante, 
p.  6,  72  Pac.  810. 

The  above  case  will  be  stricken  from  the  docket. 

Stricken  from  the  docket. 


19      142 

^28    356 


[No.  2297.1 

The  On^  Creek  Gold  Mining  Company  v.  Fairbanks, 

Morse  &  Company. 

1.     Pleading — Denial — Admisaion. 

In  an  action  for  the  price  of  an  air  compressor,  where  the 
complaint  sets  out  a  contract  for  a  certain  described  machine 
and  alleges  "that  the  said  air  compressor  was  thereafter 
delivered,"  an  answer  which  admits  that  "a  combined  gasoline 
air  compressor"  was  delivered,  while  not  expressly  admitting 
the  delivery  of  the  machine  described,  but  which  failed  to  deny 
the  allegation  "that  the  said  air  compressor  was  thereafter 
delivered"  is  an  admission,  by  failing  to  controyert,  the  material 
allegations  of  the  complaint. 
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2.  Contracts — Parol  Evidence  to  Contradict  Written  Contract. 

When  the  parties  to  an  agreement  have  reduced  it  to  writ- 
ing, in  such  form  as  to  import  a  valid  legal  obligation,  complete 
and  unambiguous  in  its  terms,  with  no  uncertainty  as  to  the 
extent  of  the  obligation,  it  is.  in  the  absence  of  fraud,  accident 
or  mistalce,  conclusively  presumed  that  the  writing  constitutes 
the  whole  engagement  of  the  parties,  and  no  extrinsic  evidence 
of  prior  or  contemporaneous  negotiations  between  the  parties  is 
admissible  to  vary  or  qualify  the  written  contract  either  in  its 
terms  or  legal  import. 

3.  Contracts — Warranties. 

Where  a  written  contract  contains  certain  express  warran- 
ties, no  other  or  further  warranties  will  be  implied  by  law. 

4.  Contracts — Warranties — Particular  Purposes. 

Where  a  known,  described  and  definite  article  is  ordered 
of  a  manufacturer,  and  is  actually  supplied  as  ordered,  there  is 
no  implied  warranty  that  It  will  answer  the  purpose  of  the  bu^er, 
although  it  was  ordered  for  a  particular  purpose. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  McNeal  &  Eaton,  for  appellant. 
Mr.  Stuart  D.  Walling,  for  appellee. 
Maxwell,  J. 

Judgment  on  the  pleadings  having  been  rendered 
in  this  case,  it  is  necessary  to  understand  the  condi- 
tion of  the  pleadings  at  the  time  the  judgment  was 
rendered. 

Fairbanks,  Morse  &  Co.  commenced  this  action 
against  The  Oil  Creek  Gold  Mining  Company  by  fil- 
ing a  complaint  setting  forth  two  causes  of  action. 
An  amended  complaint  was  filed  which  superseded 
the  original,  and  in  which  two  causes  of  action  were 
set  forth,  the  first  upon  a  contract,  as  follows : 

''Denver,  Colo.,  March  6th,  1899. 
' '  The  Oil  Creek  Gold  Mining  Company, 

*'Mr.  0.  R.  Salmons,  Manager, 
''Colorado  Springs,  Colorado. 

"Gentlemen:     We  hereby  propose    to   furnish 
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you  one  of  our  34  H.  P.  combined  gasoline  air  com- 
pressors, all  complete,  for  the  sum  of  twenty-one  hun- 
dred and  fifty  dollars  ($2,150.00),  f.  o.  b.  cars  Beloit, 
Wisconsin. 

*  *  We  further  agree  to  ship  this  compressor  from 
Beloit,  Wisconsin,  to  Denver,  Colorado,  with  other 
machinery,  giving  you  the  benefit  of  carload  rate, to 
Denver  at  80c  per  cwt. ;  also  agree  to  furnish  compe- 
tent man  to  superintend  the  erection  of  the  engine 
without  expense  to  you. 

''We  guarantee  this  compressor  to  be  a  perfect 
working  machine,  economical  in  its  use  of  gasoline 
and  reliable  in  its  work.  We  guarantee  it  against 
any  imperfections  of  workmanship  and  material,  and 
agrfee  to  make  good  any  part  showing  up  defective 
within  a  period  of  one  year,  without  cost  to  you. 

*' We  also  agree  that  the  crank  shaft  shall  extend 
through  one  or  both  fly  wheels  sufficiently  far  to  per- 
mit of  the  use  of  a  pulley  should  you  wish  to  use  one 
in  the  future. 

''We  agree  to  make  shipment  the  latter  part  of 
March,  and  will  shorten  this  time  as  much  as  possible. 
Terms  of  i)ayment,  one-half  (|)  cash  with  the  order 
and  balance  tliirtv  davs  after  the  erection  of  the 
engine.  Your  acceptance  of  this  proposition  to  con- 
stitute a  contract  bv  and  between  us. 

"Yours  verv  truly, 
"FAIRBANKS,  MORSE  &  CO., 

"H.  F.  Probert. 

"The  foregoing  proposition  is  herebv  accepted. 
"THE  OIL  CREEK  GOLD  MINING  CO., 

"O.  R.  Salmons,  Mgr." 

The  second  cause  of  action  was  upon  an  account 
for  merchandise  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  about  which  there  is  no  controversy, 
except  as  the  same  may  be  raised  by  the  cross-com- 
plaint hereinafter  set  forth.    The  amended  complaint 


Sept.,  '03.]  Oil  Creek  G.  M.  Co.  v.  F.,  M.  &  Co.       145 

alleges,  **tliat  the  said  air  compressor  was  thereafter 
delivered  to  the  defendant  by  the  plaintiff  in  pursu- 
ance of  the  terms  of  the  said  contract."  An  answer 
was  filed  to  this  amended  complaint  which,  among 
other  things,  **  denies  that  said  air  compressor  was 
delivered  to  the  defendant  by  the  plaintiff,  in  pur- 
suance of  the  terms  of  said  contract. ' '  The  answer 
also  set  forth  certain  aflSrmative  matters  in  the  nature 
of  a  cross-complaint  and  counterclaim. 

A  replication  was  filed  to  the  affirmative  matter 
pleaded  by  the  defendant,  and  the  cause  came  to  trial 
before  the  court  without  a  jury. 

The  court  ruled  that  the  defendant  by  its  answer 
admitted  the  performance  by  the  plaintiff  of  its  con- 
tract. No  exception  was  saved  to  this  ruling  of  the 
court.  Thereupon  defendant  assumed  the  burden  of 
proving  the  affirmative  allegations  of  its  counter- 
claim and  introduced  evidence  for  that  purpose.  The 
introduction  of  evidence  had  proceeded  but  a  short 
time,  when  the  defendant  requested  and  was  granted 
])ermission  to  file  an  amended  answer,  and  to  enable 
defendant  to  do  this  the  further  hearing  of  the  cause 
was  continued  until  the  next  day.  Upon  the  follow- 
ing day  defendant  filed  its  amended  answer  and 
cross-complaint.  The  amended  answer  admits  the 
execution  of  the  contract,  admits  '^that  the  plaintiff 
delivered  to  the  defendant  a  combined  gasoline  air 
compressor  about  the  time  alleged  in  the  complaint,'* 
admits  the  erection  of  the  compressor  about  the  date 
alleged  in  the  amended  complaint,  the  payment  of 
$1,075.00  on  account,  the  possession  of  the  com- 
pressor at  the  time  of  the  institution  of  the  action, 
iind  alleges  a  rescission  of  the  contract  by  defendant, 
rnd  notice  thereof  to  plaintiff,  March  13,  1900,  more 
than  one  year  after  the  execution  of  the  contract, 
^Vnies  any  indebtedness  of  the  defendant  to  the  plain- 
tiff, and   alleges   certain   nejrotiations   between   the 

10 
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plaintiff  and  defendant  ''prior  to  the  making  of  such 
contract  and  the  purchase  of  said  machine,"  which 
allegations  are  substantially  the  same  as  those  set 
forth  in  the  cross-complaint  and  counterclaim,  as  fol- 
lows : 

'  *  Prior  to  the  making  of  said  contract  mentioned 
in  said  complaint  and  the  purchase  of  said  machine, 
this  defendant  applied  to  plaintiff  for  the  purchase  of 
one  of  its  air  compressors  that  would  drive  a  three 
and  one-quarter  inch  (3 J  inch)  Ingersoll-Sergeant 
drill  at  defendant's  mine  in  El  Paso  county,  and 
stated  to  defendant  that  the  altitude  of  said  mine 
where  the  said  machine  was  to  be  used  was  about 
eleven  thousand  five  hundred  feet  (11,500) ;  that 
thereupon  plaintiff,  as  an  inducement  to  said  defend- 
ant to  buy  one  of  its  said  machines  and  as  an  induce- 
ment to  the  making  of  said  contract,  represented  to 
defendant  that  its  thirty-four  (34)  horse  power  com- 
pressor would  certainly  do  said  work  in  a  satisfactory 
manner ;  that  defendant,  relying  upon  the  said  repre- 
sentations and  having  no  knowledge  of  the  subject, 
which  fact  was  known  to  said  plaintiff,  this  defendant 
agreed  to  purchase  said  machine  and  accepted  the 
proposal  set  out  in  said  complaint.  Defendant  fur- 
ther says  that  said  machine  has  never  produced  in 
operation  at  said  mine  to  exceed  twenty-three  (23) 
horse  power,  nor  is  it  capable  of  producing  more  at 
said  mine,  which  is  wholly  inadequate  to  operate  said 
Ingersoll-Sergeant  drill,  one  of  which  said  drills  was 
sold  to  defendant  by  plaintiff  to  be  used  with  said 
machine  about  the  time  of  the  purchase  and  delivery 
thereof ;  that  said  machine  when  installed  would  work 
only  spasmodically,  running  for  a  short  time  and  then 
stopping,  that  since  the  installation  thereof  and  until 
after  the  institution  of  this  suit,  plaintiff  has  made 
repeated  efforts  to  remedy  the  inefficiency  of  said 
machine  and  to  increase  its  power,  but  wholly  with- 
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out  success,  that  among  other  things  done  by  plain- 
tiff for  said  purpose  was  the  removal  from  said 
machine  of  a  certain  extra  compression  plate  and  also 
the  recommendation  to  defendant  to  substitute  for 
said  IngersoU-Sergeant  drill  a  Leyner  drill,  which 
requires  less  power  to  operate,  which  said  substitu- 
tion was  made  by  this  defendant ;  but  the  defendant 
says  that  neither  of  said  changes  and  nothing  that 
plaintiff  did  to  increase  the  efficiency  of  said  machine 
has  perceptibly  affected  the  same,  and  that  said 
machine  has  wholly  failed  to  work  or  drive  efficiently 
or  satisfactorily  either  of  said  drills,  and  all  the  work 
upon  said  premises  by  said  machine  has  been  done 
at  great  loss  and  inconvenience  to  said  defendant 
and  at  a  large  and  unnecessary  expenditure  of  money 
in  operating  the  same  over  and  above  what  would 
have  been  necessary  if  the  said  machine  had  done  the 
work  for  which  it  -was  bought  and  which  plaintiff 
represented  it  was  competent  to  do  before  the  pur- 
chase thereof. ' '  All  of  which  was  to  the  damage  of 
the  defendant  in  the  sum  of  $6,000.00. 

Upon  the  filing  of  the  amended  answer,  the  plain- 
tiff moved  for  judgment  as  prayed  for  in  its  amended 
i'omplaint,  upon  the  grounds  that  the  amended  answer 
admits  all  of  the  material  allegations  of  the  amended 
complaint,  does  not  put  in  issue  any  material  allega- 
tions of  the  amended  complaint,  and  that  the  affirma- 
tive allegations  of  the  cross-complaint  are  wholly 
insufficient  in  law  to  constitute  a  defense  or  counter- 
claim to  either  cause  of  action  alleged  in  the  amended 
complaint. 

Motion  granted;  judgment  against  the  defendant 
according  to  the  prayer  of  the  amended  complaint, 
from  which  this  appeal. 

The  onlv  error  relied  on  for  a  reversal  of  the 
judgment  is  the  ruling  of  the  court  in  granting  this 
motion,  although  other  errors  are  assigned. 
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A  careful  analysis  of  the  admissions  and  affirma- 
tive allegations  of  the  amended  answer  and  cross- 
complaint,  warrant  the  conclusion  that  all  of  the 
material  allegations  of  the  amended  complaint  are 
either  admitted  or  are  uncontroverted  by  the 
amended  answer  and  cross-complaint. 

The  amended  answer  admits  that  ''«  combined 
gasoline  air  compressor"  was  delivered  about  the 
time  alleged.  Counsel  for  appellant  insists  that  this 
is  not  an  admission  that  ^*one  34  H.  P."  engine  was 
delivered.  This  contention  may  be  conceded;  still, 
nowhere  in  the  amended  answer  is  there  a  denial  of 
the  material  allegation  of  the  amended  complaint 
*'that  the  said  air  compressor  was  thereafter  deliv- 
ered"; hence,  not  being  controverted,  this  allegation 
must  be  taken  as  true. — Mills'  Ann.  Code,  sec.  71. 

So  that  for  all  practical  purposes  the  material 
allegations  of  the  amended  complaint  stand  admitted 
by  the  amended  answer. 

The  contract  sued  on  is  complete,  unambiguous, 
definite  and  certain,  requiring  no  explanation  of  any 
of  its  terms;  its  warranties  are  fully  and  clearly 
expressed.  The  answer  admits  that  the  plaintiff 
delivered  to  the  defendant  ''a  34  H.  P.  combined  gas- 
oline air  compressor,"  all  complete;  that  the  machine 
was  received  and  erected  by  the  defendant  at  about 
the  time  required  by  the  contract,  and  that  the  defend- 
ant used  the  same  until  after  this  suit  was  com- 
menced. There  is  no  averment  that  the  compressor 
was  not  a  perfect  working  machine,  or  that  it  was  not 
economical  in  the  use  of  gasoline  and  reliable  in  its 
work,  or  that  there  were  any  imperfections  of  work- 
manship or  material,  or  that  the  plaintiff  had  failed 
to  make  good  any  parts  showing  up  defective. 

The  affirmative  defenses  of  the  answer  and  coun- 
terclaim consist  of  alleged  representations,  state- 
ments and  inducements  made  by  the  plaintiff  *  *  prior 
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to  the  makiiig  of  such  contract  and  the  purchase  of 
said  machine/'  and  the  failure  of  the  machine  to 
develop  34  horse  power  and  perform  the  service  for 
which  it  was  alleged  by  the  defendant  to  Jiave  been 
purchased,  ''at  the  mine,''  over  11,000  feet  above  sea 
level. 

Counsel  for  appellant  concedes  that  a  written 
contract  cannot  be  contradicted  by  parol  evidence  of 
a  prior  or  contemporaneous  parol  agreement. 

We  are  of  the  opinion  that  the  rule  of  evidence 
above  referred  to  is  more  comprehensive  than  stated, 
and  is  more  fully  stated  as  follows :  That  when  the 
parties  to  an  agreement  have  reduced  it  to  writing, 
in  such  form  as  to  import  a  valid  legal  obligation, 
complete  and  unambiguous  in  its  terms,  with  no 
uncertainty  as  to  the  extent  of  the  obligation,  it  is 
(in  the  absence  of  fraud,  accident  or  mistake)  con- 
clusively presumed  that  the  writing  constitutes  the 
whole  engagement  of  the  parties,  and  that  no  extrin- 
sic evidence  of  prior  or  contemporaneous  negotiations 
between  the  parties  is  admissible  to  vary  or  qualify  a 
written  contract,  either  in  its  terms  or  legal  import. 

It  may  be  conceded  that  proof  of  the  affirmative 
averments  of  the  answer  and  cross-complaint  would 
not  contradict  the  terms  of  the  written  contract,  but 
it  is  apprehended  that  it  will  not  be  contended  that 
such  evidence  would  not  vary  and  qualify  the  written 
contract. 

Briefly  stated,  the  amended  answer  avers,  pre- 
vious and  contemporaneous  negotiations  regarding 
the  purchase  of  a  machine,  to  perform  a  definite  and 
particular  service  at  an  unusual  place,  and  under 
peculiar  and  unusual  circumstances  and  conditions, 
and  the  failure  of  the  machine  to  perform  such  service 
at  such  place. 

The  contract,  as  we  read  it,  was  to  deliver  a  spe- 
cific machine  of  a  definite  size,  economical  in  its  use 
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of  fuel,  reliable  in  its  work  and  perfect  in  workman- 
ship and  material,  with  an  agreement  to  replace 
defective  parts.  The  contract  contained  no  warranty 
or  guaranty  as  to  its  performance,  at  any  place  what- 
ever; it  contained  certain  express  warranties  above 
stated,  and  no  other  or  further  warranties  will  be 
implied  by  law,  such  as  those  sought  to  be  incorpo- 
rated in  the  contract,  by  proof  of  the  affirmative  alle- 
gations of  the  answer  and  cross-complaint. 

The  delivery  of  the  machine  designated  in  the 
contract  is  admitted  by  the  answer,  the  affirmative 
allegations  do  not  call  in  question  this  admission,  but 
seek  to  add  to  and  enlarge  the  terms  of  the  written 
contract,  to  such  an  extent  as  to  substitute,  by  proof 
of  prior  and  contemporaneous  negotiations,  an 
entirely  different  contract  from  the  one  entered  into 
and  reduced  to  writing  by  the  parties,  contrary  to  the 
well  settled  and  salutary  principle  of  law  above 
stated. 

Counsel  for  appellant  invokes  the  following 
exceptions  to  the  general  rule,  in  support  of  his  posi- 
tion, that  extrinsic  evidence  may  be  admitted  to  vary 
and  qualify  the  terms  of  the -written  contract  under 
consideration : 

First.  '*That  where  an  article  of  personal  prop- 
erty is  purchased  for  particular  use,  and  that  use  is 
made  known  to  the  seller,  and  the  purchaser  relies 
upon  the  superior  knowledge  and  skill  of  the  seller 
as  to  the  fitness  of  the  article  for  such  use,  and  par- 
ticularly where  he  manufactures  it,  or  the  purchaser 
does  not  see  it,  there  is  an  implied  warranty  that  the 
article  is  fit  for  such  use.^' 

Such  may  be  the  rule  in  cases  where  the  facts 
make  the  rule  applicable,  but  we  apprehend  that  the  | 

contract  under  discussion  comes  within  the  well-set- 
tled and  well-recognized  rule,  as  expressed  in  text- 
books and  sustained   by   authority,    that   where    a 
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known,  described  and  definite  article  is  ordered  of  a 
manufacturer,  although  it  is  required  for  a  particular 
purpose,  still,  if  the  known,  described  and  definite 
article  be  actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  purpose  of  the  buyer. 

Second.  **That  under  all  forms  of  contract,  if 
there  be  any  obscurity  as  to  its  meaning,  parol  testi- 
mony is  admissible  to  apply  the  contract  to  its  sub- 
ject-matter, to  the  end  that  the  real  intention  of  the 
parties  and  the  object  of  the  contract  may  be  made 
manifest. ' ' 

The  contract  under  discussion  does  not  come 
within  the  above  exception,  as  there  is  no  obscurity 
in  its  meaning.  To  hold  that  such  obscurity  exists 
would  be  to  abrogate  the  rule  entirely,  as  it  is  difficult 
to  conceive  of  a  contract  which  is  more  unambiguous, 
definite  and  certain  in  all  its  terms. 

Third.  **That  unless  contracts  are  so  clearly 
expressed  as  to  leave  no  doubt  as  to  their  scope  and 
effect,  they  should  be  given  the  construction  which 
will  make  them  effective  as  obligations,  and  when 
their  meaning  is  doubtful,  the  interpretation  put 
upon  them  by  the  parties  will  be  adopted  and 
enforced  by  the  courts.'* 

To  this  proposition  the  same  answer  is  made  as 
to  the  last,  with  the  addition  that  there  is  nothing  in 
the  record  in  this  case  to  show  that  either  of  the 
parties  to  the  contract  has  placed  its  interpretation 
upon  it,  while,  on  the  contrary,  the  defendant  alone 
is  before  this  court  asking  the  court  to  interpret  the 
contract  to  mean  something  entirely  different  from 
what  its  language  implies. 

Fourth.  **That  the  general  rule  that  the  law 
presumes  all  prior  negotiations  to  be  merged  into  the 
contract  subsequently  reduced  to  writing,  does  not 
exclude  written  evidence  as  to  what  such  negotiations 
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were,  especially  where  such  evidence  is  necessary  to 
make  clear  the  contract  itself." 

We  are  of  the  opinion  that  all  negotiations  prior 
to  or  contemporaneous  with  the  execution  of  the  writ- 
ten contract  were  merged  in  it,  and  that  no  extrinsic 
evidence,  parol  or  written,  is  admissible  to  vary  or 
qualify  the  terms  of  the  written  contract,  in  the 
absence  of  fraud,  accident  or  mistake. — Rennard  v. 
Sampson^  12  N.  Y.  561;  Graham  v.  Sadlier,  165  HI. 
95,  46  N.  E.  Rep.  221. 

We  have  been  cited  to  no  authoritv  which  holds 
the  contrary. 

Tucker  v.  Eduards,  7  Colo.  209;  Hunt  v.  Hayt, 
10  Colo.  278,  are  not  in  point,  as  the  ruling  in  those 
cases  was  made  with  reference  to  the  statute  of 
frauds. 

The  following  authorities  sustain  the  general 
l>rinciples  above  announced,  although  many  more 
might  be  cited. — ./.  /.  Case  Plow  Co.  v.  Niles  <&  Scott 
Co.,  90  Wis.  590;  Sritz  v.  Brewers  R.  M.  Co.,  141  U. 
S.  510;  il//Her  r.  Municipal  Electric  Co.,  133  Mo.  205; 
•  Zimmerman  Mfq.  Co.  v.  Dolph,  104  Mich.  285. 

The  district  court  did  not  err  in  granting  the 
motion  for  judgment,  and  the  judgment  will  be 
affirmed.  Afflrmed. 

I  19    1521 

|f34i  346)  FNo.   2315.1 

Rawlinc.s  et  al.  v.  Casey. 

1.  Mines  and  Mining — Adverse  Suits — Filing  Adverse — Pleading. 
In  an  adverse  suit  ft  is  not  necessary  to  allege  in  the  com- 
plaint that  tlie  adverse  claim  was  filed  in  the  land  office  within 
sixty  days  from  the  commencement  of  publication  of  notice  of 
application  for   patent. 

2.  Appellate  Practice — Bills  of  Exception — Rules  of  Court. 

In  the  absence  of  a  bill  of  exceptions  the  rules  of  the  trial 
court  and  the  facts  upon  which  the  court  acted  in  dismissing 
an  action  for  the  violation  of  such  rules  and  in  subsequently 
reinstating  the  cause,  are  not  before  the  appellate  court,  and 
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it  will  be  presumed  that  the  court  below  *acted  rightly  in  rein- 
stating the  case. 

3.  Pleading — Striking  Out — Amendment — Waiver. 

Error  committed  in  striking  out  certain  paragraphs  of  an 
answer  is  waived  by  filing  an  amended  answer. 

4.  Same — ^Appellate   Practice. 

Alleged  error  committed  in  striking  out  part  of  the  original 
answer,  where  an  amended  answer  was  filed,  will  not  be  con- 
sidered by  the  appellate  court  unless  the  amended  answer  is 
included  in  the  abstract  of  record. 

Appeal  from  the  District  Court  of  Teller  County. 

Mr.  Geo.  Salisbury,  for  appellants. 

Mr.  W.  0.  Temple  and  Mr.  S.  1).  Crump,  for 
appellee. 

GUNTER,  J. 

This  was  an  adverse  suit.  Judgment  for  plain- 
tiff. 

1.  The  complaint  does  not  aver  that  the  adverse 
claim  was  filed  in  the  land  oflBee  within  sixty  days 
from  the  commencement  of  publication  of  notice  of 
application  for  patent.  It  is  said  that  in  this  the 
complaint  fails  to  state  facts  suflScient  to  constitute 
a  cause  of  action. 

We  have  decided  such  averment  unnecessary  to 
the  complaint  stating  a  cause  of  action. — Pa.  Min.  Co. 
V.  Bales,  18  Colo.  App.  108,  70  Pac.  444. 

2.  The  court  below  dismissed  the  case  for  vio- 
lation of  one  of  its  rules.  Later,  upon  hearing,  it 
reinstated  the  case.  This  is  assigned  for  error.  The 
case  is  here  without  a  bill  of  exceptions.  The  rule 
of  court,  and  the  facts  upon  which  the  court  acted 
in  the  dismissal  and  reinstatement,  are  not  before  us 
in  the  absence  of  a  bill  of  exceptions. — Carnaha)f  r. 
Connelly,  17  Colo.  App.  98,  68  Pac.  836. 

**Every  intendment  is  in  favor  of  the  regularity 
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of  the  proceedings  of  a  court  of  record. ' ' — McKenzie 
V.  Murphy,  29  Colo.  485,  487. 

We  must  presume  that  the  court  below  acted 
rightly  in  reinstating  the  case. 

3.  It  is  contended  that  error  was  committed  in 
striking  out  three  paragraphs  of  the  original  answer. 
Later  an  amended  answer  was  filed.  The  filing  of 
the  amended  answer  waived  error,  if  any,  in  sustain- 
ing the  motion  to  the  original  answer. — Travelers^ 
Ins.  Co.  V.  Redfield,  6  Colo.  App.  196,  40  Pac.  195. 

Further,  it  may  be,  that  if  error  was  committed 
in  the  order  to  strike,  it  was  cured  by  matter  con- 
tained in  the  amended  answer.  The  amended  answer 
is  not  before  us  because  not  in  the  abstract.  If  relied 
upon  to  establish  error  in  the  action  of  the  lower  court 
it  should  have  been  in  the  abstract. — Ilurd  t\  McClel- 
lati,  13  Colo.  7;  Haley  v.  Elliott,  16  Colo.  161;  Gers- 
pach  et  al.  v.  Barhyte,  17  Colo.  App.  489,  68  Pac.  1037. 

No  error,  however,  was  committed  in  striking 
out  the  paragraphs  as  they  presented  immaterial 
matter. 

Judgment  affirmed.  Affirmed. 


TNo.  2312.1 

Smith  v.  Morrison. 

Pleading— Practice — Instructions — ^Verdict. 

Plaintiff  sued  defen4ant  for  a  certain  sum  due  on  an  indl- 
yidual  account,  and  defendant  counterclaimed  for  a  greater  sum, 
claimed  to  be  due  on  a  partnership  accounting.  The  court 
directed  the  Jury  to  find  for  plaintiff  the  sum  claimed  In  his 
complaint,  and  that  if  they  found  for  defendant  on  his  counter- 
claim they  should  assess  his  damage  not  to  exceed  the  sum 
claimed  in  the  counterclaim.  The  Jury  returned  a  verdict  for 
defendant  for  the  full  amount  claimed  in  the  counterclaim.  Held, 
that  the  verdict  was  not  in  accordance  with  the  instructions,  but 
for  a  larger  sum  than  the  instructions  permitted.  That  under 
the  instructions  the  Jury  were  not  permitted  to  find  for  defendant 
a  greater  sum  than  the  amount  claimed  in  the  counterclaim  less 
the  amount  sued  for  in  plaintiff's  complaint. 
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Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Thomas  H.  Hardcastle,  for  appellant. 
Messrs.  Ward  &  Ward,  for  appellee. 

GUNTER,  J. 

The  complaint  alleged  an  indebtedness  from 
appellee  to  appellant  of  $369.85  for  money  loaned  and 
money  paid  out  for  appellee  at  his  request,  and 
prayed  judgment  for  such  sum  with  interest. 

The  answer  alleged  that  appellant  and  appellee 
entered  into  a  partnership  undertaking,  that  said 
sum  was  advanced  by  appellant  for  necessary 
expenses  thereof,  and  was  to  be  paid  appellant  out 
of  its  profits;  that  from  the  profits  appellant  had 
received  such  advance. 

As  a  counterclaim,  appellee  alleged  the  partner- 
ship undertaking,  that  said  sum  was  advanced  by 
appellant  for  expenses  thereof,  and  was  payable  only 
out  of  its  profits ;  that  said  partnership  was  closed ; 
that  there  was  due  appellee  from  appellant  as  his 
share  of  the  profits  the  sum  of  $500.00 ;  denied  pay- 
ment and  prayed  judgment  for  $500.00.  A  replica- 
tion put  in  issue  the  allegations  of  the  answer.  A 
jury  trial  resulted  in  judgment  for  appellee  of 
$500.00.    Therefrom  this  appeal. 

By  the  complaint,  the  first  ground  of  defense  and 
replication,  the  issue  was  presented  whether  appellee 
was  indebted  to  appellant  in  the  sum  of  $369.85  for 
such  amount  claimed  to  have  been  advanced  to  him 
individually.  By  the  counterclaim  and  replication 
thereto  the  issues  were  presented  whether  the  amount 
claimed  in  the  complaint  was  a  part  of  the  expenses 
of  the  partnership  undertaking ;  also  whether  appel- 
lant was  indebted  to  appellee  as  a  balance  on  such 
undertaking  in  the  sum  of  $500.00. 
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As  to  the  cause  of  action  stated  in  the  com]ilaint, 
the  court  charged — instruction  No.  6 : 

**The  jury  are  instructed  that  the  correctness  of 
the  plaintiff's  account  against  the  defendant  for 
money  lent  to  the  defendant  or  paid  for  liim  at  his 
reciuest  by  the  plaintiff,  as  alleged  in  the  comi)laint 
as  shown  by  the  plaintiff's  evidence,  amounting  to 
$369.85,  with  interest  thereon  from  April  6,  1899,  is 
admitted  by  the  defendant's  pleadings,  and  the  same 
is  a  valid  and  proper  charge  against  the  defendant 
and  in  favor  of  the  plaintiff  in  the  accounts  between 
them  in  this  action." 

There  were  two  accounts  between  the  parties  in 
the  action.  One  was  the  individual  account  sued  on 
in  the  complaint,  and  the  other  the  partnership 
account  sued  on  by  appellee  in  the  counterclaim. 
This  instruction  told  the  jur>^  to  find  for  appellant 
u])on  the  cause  of  action  stated  in  the  complaint;  that 
is,  to  find  that  appellee  was  indebted  to  appellant  in 
the  sum  there  claimed,  to  wit,  $369.85,  with  interest. 
Of  this  instruction  counsel  for  appellee  say : 

**As  to  the  objection  discussed  at  page  24  of 
appellant's  brief,  the  court's  instruction  to  the  jury 
to  find  for  plaintiff  on  his  complaint  for  $369.85 
(page  71,  abstract,  instruction  No.  6)  does  away  with 
all  irregularity  of  explanatory  testimony.  The  court 
solved  that  question  by  instructing  the  jury  that  the 
item  $369.85  was  a  personal  charge  against  defend- 
ant. That  ended  all  contentions.  And  the  jury  fol- 
lowed this  instruction  when  thev  rendered  their  ver- 
diet  for  $500 ;  because  the  evidence  shows  that  there 
was  still  more  than  $500  coming  to  defendant  after 
the  personal  loan  had  l)een  deducted  from  defend- 
ant's share  of  the  partnership  profits." 

The  amount  claimed  in  the  complaint  was  thus 
withdrawn  from  the  jury  as  a  partnership  matter, 
and  was  fixed  as  a  definite  sum  due  from  appellee  to 
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appellant  on  an  individual  account.  The  jury  was 
not  permitted  to  consider  it  in  determining  the 
amount  claimed  to  be  due  from  appellant  to  appellee 
on  the  counterclaim.  The  instruction  was  not  ob- 
jected to  by  either  party. 

As  to  the  counterclaim,  the  court  charged : 

"Also,  defendant  sets  forth  a  counterclaim  in 
which  it  is  substantially  alleged  that  on  the  5th  day 
of  November,  1898,  plaintiff  and  defendant  entered 
into  agreement  to  operate  under  a  lease  a  certain  mill 
located  at  White  Pine,  Gunnison  county,  Colorado; 
that  the  same  was  a  partnership  agreement  in  which 
each  partner  was  to  receive  one-half  of  the  profits  of 
said  business;  and  it  is  claimed  that  plaintiff  has 
received,  over  and  above  his  just  share,  certain 
profits  belonging  to  defendant  in  the  sum  of  $500.00, 
and  defendant  asks  judgment  against  the  plaintiff  for 
the  sum  of  $500.00  on  his  alleged  counterclaim." 

And  instruction  No.  3 : 

*  *  The  cdurt  instructs  the  jury  that  the  defendant 
has  put  in  a  counterclaim  against  the  plaintiff  in  the 
sum  of  $500.00  for  profits  made  upon  the  mill  and  not 
turned  over  to  the  defendant.  If  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  profits  were  made 
in  the  operation  of  the  mill  or  in  a.  sale  thereof,  you 
should  find  upon  the  counterclaim  for  the  defendant 
and  assess  his  damages  in  such  sum  as  the  evidence 
shows  is  due  the  defendant  bv  the  terms  of  the  cross- 
complaint,  though  you  shall  not  find  in  excess  of  the 
sum  of  $500." 

Under  the  instructions  but  one  question  was  left 
to  the  jury,  and  that  was  the  amount  due,  if  any- 
thing, upon  the  counterclaim,  and  this  under  two  lim- 
itations ;  the  sum  claimed  to  be  due  in  the  complaint 
must  not  be  considered  in  determining  the  balance 
claimed  to  be  due  on  the  counterclaim;  further,  the 
finding  on  the  counterclaim  must  not  exceed  $500.00. 
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The  verdict  was:  "We,  the  jury,  find  the  issues 
herein  joined  for  the  defendant  upon  the  defendant's 
counterclaim  and  assess  his  damages  at  the  sum  of 
$500.00. ' '  By  instruction  the  court  had  declared  that 
appellee  was  indebted  to  appellant  upon  the  cause  of 
action  stated  in  the  complaint  in  the  sum  of  $369.85, 
and  had  submitted  to  the  jury  only  the  question  of  the 
alleged  indebtedness  of  appellant  to  appellee  on  the 
counterclaim.  The  verdict  of  the  jury  was  only  on 
the  counterclaim,  and  was  that  appellant  was  in- 
debted to  appellee  thereon  in  the  sum  of  $500.00.  The 
judgment  of  the  court,  if  these  results  were  accepted, 
should  have  been  for  appellee  for  the  difference  be- 
tween them,  but  it  was  not,  it  was  for  $500.00.  The 
judgment  was  for  a  larger  sum  than  the  instructions 
of  the  court  justified.    Counsel  for  appellee  say : 

**And  the  jury  followed  this  instruction  (No.  6)  ' 
when  they  rendered  their  verdict  for  $500.00,  because 
the  evidence  shows  that  there  was  still  more  than 
$500.00  coming  to  defendant  after  the  personal  loan 
had  been  deducted  from  defendant's  share  of  the 
partnership  profits." 

The  verdict  cannot  be  sustained  on  this  theory, 
because  that  would  be  to  permit  the  jury  to  allow  a 
larger  sum  on  the  counterclaim  than  the  pleadings 
or  the  instructions  permitted.  To  allow  sufficient  on 
the  counterclaim  to  discharge  the  $369.85  individual 
indebtedness  from  appellee  to  appellant,  and  then 
find  appellant  indebted  to  appellee  in  the  sum  of 
$500  would  be  to  permit  an  allowance  on  the  counter- 
claim in  the  sum  of  $869.85,  when,  by  the  pleadings 
and  the  instructions  not  more  than  $500  could  be 
awarded  thereon.  If  we  were  satisfied  that  the  jury 
did  not  consider  the  $369.85  when  it  made  its  finding 
on  the  counterclaim,  we  might  be  justified  in  order- 
ing judgment  for  the  difference  between  the  amount 
found  by  the  verdict  and  the  sum  ordered    to   be 


19    15»' 


Sept, '03.]         Stoors  v.  City  of  Denver.  159 

allowed  upon  the  complaint  by  the  court.     But  we 
are  not  so  satisfied. 

The  judgment  must  be  reversed. 

Reversed. 

[No.  2253.] 

Stoobs  V.  The  City  op  Denver.  \J^^ 

Negligence— Cities  and  Towns — Personai  Injuries — Notice. 

Wbere  a  person  was  injured  by  slipping  and  falling  on  snow 
and  ice  on  a  sidewalk  in  the  city  of  Denver,  a  notice  to  the  city 
that  such  person  "slipped  and  fell/'  but  which  fails  to  state 
that  he  slipped  and  fell  upon  snow  and  ice,  is  an  insufficient 
notification  of  how  the  injury  occurred  to  constitute  a  com- 
pliance with  the  requirements  of  the  charter  of  the  city  of 
Denver,  which  provides  that  before  the  city  shall  be  liable  for 
damages  for  such  an  injury  notice  in  writing  shall  be  given  the 
city  within  thirty  days,  stating  fully  ''when,  where  and  how  the 
injuries  occurred." 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  T.  J.  O'DoNNELL  and  Mr.  Milton  Smith, 
for  plaintiff  in  error. 

Mr.  R.  T.  McNeal  of  counsel. 

Mr.  J.  M.  Ellis,  Mr.  S.  L.  Carpenter,  Mr. 
Henry  A.  Lindsley  and  Mr.  Charles  B.  Brock,  for 
defendant  in  error. 

GUNTER,  J. 

Action  for  personal  injuries  through  defective 
sidewalk  in  defendant  city.  General  demurrer  to 
complaint  sustained;  judgment  of  dismissal,  and 
therefrom  this  appeal. 

The  complaint  contained  a  copy  of  the  notice 
advising  defendant  of  the  accident.  The  sufficiency 
of  this  notice  is  the  sole  question.  If  insufficient  the 
demurrer  was  properly  sustained  and  the  judgment 
below  should  be  affirmed. 
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The  charter  of  defendant  provided : 

**  Before  the  city  of  Denver  shall  be  liable  for 
damages  to  any  person  injured  upon  any  of  the 
streets,  avenues,  alleys,  sidewalks,  or  other  public 
places  of  the  city,  the  person  so  injured,  or  some  one 
in  his  behalf,  shall,  within  thirty  days  after  receiving 
such  injuries,  give  the  mayor  or  city  council  notice  in 
writing  of  such  injury,  stating  fully  in  such  notice 
when,  where  and  how  the  injuries  occurred  and  the 
extent  thereof." 

The  following  notice  was  given : 

**This  is  to  notify  you  that  on  December  14th, 
1898,  at  about  10  o'clock  p.  m.,  Alfred  Stoors,  while 
going  to  his  home,  slipped  and  fell  on  the  public  high- 
way of  Denver,  on  the  sidewalk  bounding  the  south- 
east side  of  California  and  Seventeenth,  about  160 
feet  northeasterly  of  the  southwest  corner  of  Cali- 
fornia and  Seventeenth  streets.  •  *  *  (Here  fol- 
lows description  of  injuries.) 

''This  notice  is  given  and  intended  as  the  notice 
required  by  an  act  of  the  legislature  of  the  state  of 
Colorado,  •  ♦  *,  Dated  at  Denver,  Colorado, 
this  11th  dav  of  January,  A.  D.  1899. 

''ALFRED  STOORS." 

It  is  necessary  to  consider  but  one  of  the  objec- 
tions urged  to  this  notice,  that  is,  that  it  fails  to  state 
how  the  injury  occurred.  One  of  the  substantial  rea- 
sons for  requiring  this  notice  is  that  the  city  may  be 
properly  advised  in  what  its  alleged  negligence  con- 
sists. In  possession  of  this  information  recently  after 
the  accident  it  can  investigate  whether  liability 
exists,  and  if  necessary  prepare  for  trial.  Further, 
by  the  notice  the  accident  while  it  is  recent  is  assigned 
to  a  particular  cause  which  cannot  after  the  thirty 
«days  be  changed  should  the  complaining  party  be  so 
disposed.  PlaintiflF  has  six  years  from  the  accident 
within  which  to  sue,  and  if  the  law  did  not  require, 
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soon  after  the  accident,  disclosure  of  its  alleged  cause, 
when  the  suit  should  be  brought  it  might  be  almost 
impossible  for  the  city  to  show  the  state  of  the  walk, 
and  more  difficult,  perhaps,  that  it  did  not  have  actual 
or  constructive  notice  thereof. 

This  accident  occurred  December  15,  and  in  Octo- 
ber of  the  following  year  this  action  was  instituted. 
Then  it  was  the  city  was  first  advised  that  the  defect 
charged  was  the  presence  of  ice  and  snow.  It  can  be 
readily  realized  how  difficult  at  that  time  it  might 
have  been  to  ascertain  the  condition  of  the  walk  as  to 
snow  and  ice  in  the  preceding  December,  how  long 
such  condition  had  existed,  and  other  facts  pertinent 
to  liability.  The  charter  requires  that  the  notice  shall 
state  fully  how  the  injuries  occurred.  Whatever 
meaning  *'how"  may  have  in  other  connections,  here 
we  think,  because  of  the  manifest  purposes  for  which 
the  statute  was  enacted,  it  was  intended  to  mean  the 
defect  in  the  walk  which  caused  the  injury.  Notice 
here  simply  says  that  the  plaintiff  ** slipped  and  fell 
on  the  public  highway  of  Denver."  The  city  is  not 
advised  of  the  alleged  defect  in  the  highway  which 
caused  the  slipping.  It  may  have  been  an  incline  in 
the  walk,  a  wet  condition  thereof,  a  l>anana  ])eel,  or 
some  other  cause.  This  notice  was  fatallv  defective 
in  not  stating  in  what' consisted  the  defect  in  defend- 
ant's walk. 

In  Noonan  v.  City  of  Lawrence,  130  Mass.  161, 
plaintiff  sued  to  recover  for  personal  injuries  caused 
bya  fall  through  snow  and  ice  which  it  was  alleged 
defendant  had  negligently  let  accumulate  on  the  side- 
walk. The  statute  required  notice  to  be  given  the 
city  in  behalf  of  the  complaining  party  within  thirty 
days  after  the  accident,  of  the  '*time,  place  and  cause 
of  the  said  injury."  The  notice  served  stated  that 
the  injury  was  caused  by  ''the  defective  and  danger- 
ous condition  of  the  way,  which  the  city  negligently 
11 
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permitted  to  be  out  of  repair."  The  court  held  the 
notice  insuflScient  and  said: 

**It  states  no  cause  for  this  particular  injury.  It 
is  equaUy  consistent  with  an  excavation  in  the  way, 
an  obstruction  upon  the  way,  an  original  malconstruc- 
tion  of  the  way,  a  worn,  uneven  and  irregular  condi- 
tion of  the  surface  of  the  earth,  an  accumulation  of 
snow  or  ice,  or  both,  or  any  of  the  many  varieties  of 
defects  which  may  exist  in  a  way.  The  notice  must, 
to  be  sufficient,  be  so  reasonably  specific  as  to  time, 
place  and  cause,  as  to  be  of  substantial  assistance  to 
the  proper  authorities  in  investigating  the  question  of 
their  liability. ' ' 

In  Miles  v.  Lynn,  130  Mass.  398,  plaintiff  tripped 
on  a  ridge  of  ice  on  the  sidewalk  in  defendant  city, 
fell  and  was  injured.  The  notice  of  injury  served  as 
an  intended  compliance  with  the  statute,  in  assigning 
the  cause  of  accident  stated:  **I  met  with  an  injury 
on  Munroe  street  bv  reason  of  a  defect  in  the  street.*' 
This  notice  was  held  insufficient  in  stating  the  cause. 
The  court  said: 

'*To  say  that  the  injury  was  caused  by  a  defect 
in  the  road  or  street  gives  no  information.  It  does 
not  indicate  whether  the  accident  resulted  from  a  gas 
pipe  protruding  from  the  pavement,  a  broken  plank 
in  the  walk,  absence  of  bricks,  a  hole  caused  by  water 
flowing  imder  the  walk,  or  from  what  other  bad  con- 
dition of  the  way  it  resulted.  The  statute  is  intended 
to  secure  to  the  cits^  or  town  to  which  the  notice  is 
given  such  information  as  to  the  exact  locality,  ahd 
as  to  the  natare  of  the  alleged  defect,  that  it  will  be 
able  to  judge  for  itself  whether  any  cause  of  action 
really  exists,  and  to  repair  the  defect,  if  a  real  one, 
before  further  injury  results  from  if 

In  Vn)i  Loan  v.  Thr  Village  of  Lake  Mills,  88 
Wis.  430,  the  notice  given  was  that  plaintiff  had  sus- 
tained a  fall  through  a  defective  sidewalk.  The  defect 
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was  not  stated.    The  court  held  the  notice  insuflficient 
and  said : 

**  There  is  no  attempt  to  describe  the  defect. 
WTiat  was  it!  The  question  is  not  answered.  This 
notice  is  a  condition  precedent  to  maintaining  the 
suit,  and  it  must  have  reasonable  certainty  to  be  of 
any  use  whatever.  *  •  •  This  notice  is  a  blank, 
so  far  as  any  description  of  the  defect  is  concerned ; 
and  that  is  the  very  thing  the  village  authorities 
wished  and  had  the  right  to  be  infoinned  of,  so  that 
they  might  repair  it.  *  *  *  The  case  is  too  plain 
for  argument. " 

In  Hears  v,  Spokane,  22  Wash.  323,  the  action 
was  for  personal  injuries  received  from  a  fall  on  a 
sidewalk  of  defendant  city  caused  by  alleged  negli- 
gence in  permitting  snow  and  ice  to  accumulate. 
The  statute  as  to  the  ciuestion  before  us  was  substan- 
tiallv  the  same  as  ours.  The  notice  stated  that  the 
injuries  were  caused  by  defects  and  obstructions  in 
the  sidewalk  of  said  city.  The  court  held  this  notice 
insuflScient  and  said : 

*'To  state  that  the  injury  was  caused  by  a  defect 
and  obstruction  in  the  sidewalk  is  but  to  state  the 
general  ground  upon  which  a  city  in  every  case  is 
liable  for  injuries  sustained  upon  its  streets,  but  it 
states  no  cause  for  the  particular  injury.  The  char- 
ter provision  is  intended  to  recjuire  notice  to  be  given 
of  the  cause  of  the  i)articular  injury,  and  a  notice  that 
fails  so  to  do  cannot  be  made  the  basis  of  an  action 
against  the  city  for  personal  injuries." 

We  think  the  notice  fatally  defective  in  not  stat- 
ing how  the  accident  occurred ;  that  is,  what  alleged 
defect  in  the  walk  caused  the  fall.  For  this  sufficient 
reason  the  judgment  will  be  affirmed. 

Afflrmed. 
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[No.  2314. J 

RuNDLE  V.  Staats. 

Principal  and  Agent — Commission — Loans — Instructions. 

In  an  action  by  an  agent  far  commission  for  procuring  a 
person  ready  and  willing  to  loan  to  defendant  money,  where  it 
was  alleged  and  proven  that  defendant  employed  plaintift  to  pro- 
cure a  loan  of  a  certain  sum  upon  real  estate  and  was  to  pay 
plaintiff  therefor  a  certain  sum,  and  that  defendant  agreed  to 
furnish  an  abstract  of  title  to  the  real  estate;  that  plaintiff 
procured  a  person  ready  and  willing  to  make  the  loan,  and  that 
defendant  failed  to  furnish  the  abstract,  and  the  loan  through 
his  fault  was  not  consummated,  plaintiff  was  entitled  to  recover, 
and  where  there  was  no  conflict  of  testimony  the  court  properly 
directed  the  jury  to  return  a  verdict  for  plaintifF. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Doud  &  Fowler,  for  appellant. 

Mr.  T.  J.  O'DoNNELL  and  Mr.  Milton  Smith, 
for  appellee. 

GUNTER,  J. 

The  complaint  alleged  that  appellant  employed 
appellee  to  procure  a  person  ready  and  willing  to 
loan  to  appellant  (defendant)  a  certain  sum  upon 
certain  real  estate,  and  was  to  pay  for  his  services 
in  so  doing  $100.00;  that  he  procured  such  person 
who  agreed  to  make  the  loan,  and  that  appellant 
agreed  to  take  it,  and  to  furnish  the  party  who  pro- 
posed to  make  the  loan,  within  a  reasonable  time,  an 
abstract  of  the  property  to  be  incumbered  as  security ; 
that  appellant  never  did  furnish  the  abstract,  and 
through  his  fault  the  loan  was  not  consummated. 
These  allegations  the  answer  denied.  The  case  was 
tried  to  a  jury,  and  at  the  close  of  the  evidence  the 
court  instructed  the  jury  to  return  a  verdict  for 
appellee,  and  upon  such  verdict  entered  judgment  for 
appellee  in  the  sum  of  $100.00.  Therefrom  is  this 
appeal. 
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The  evidence  on  behalf  of  appellee  consisted  of 
the  testimony  of  appellee,  which  fully  sustained  the 
allegations  of  the  complaint.  Also  of  the  testimony 
of  Harry  Brown,  connected  at  the  time  of  the  trans- 
action with  the  parties  who  had  agreed  to  make  the 
loan,  Brown  Brothers.  Also  the  testimony  of  J.  S. 
Brown,  of  the  firm  of  Brown  Brothers.  The  testi- 
mony of  these  two  witnesses  in  material  points  cor- 
roborated that  of  appellee,  and  did  not  conflict  with 
it  in  any  degree. 

The  only  testimony  on  behalf  of  appellant  was 
that  of  himself.  While  at  one  point  in  his  testi- 
mony he  stated  that  the  payment  of  the  commis- 
sion for  effecting  the  loan  was  conditioned  upon 
effecting  a  sale  to  the  California  parties,  later  on  in 
his  testimony  he  repudiated  this,  and  his  testimony 
on  material  points  corroborated  that  of  appellee. 

The  sufficiency  of  the  testimony  is  the  only  ques- 
tion in  the  case.  This  was  not  conflicting,  there  was 
but  one  thing  for  the  court  to  do,  and  that  was  to 
instruct  the  jury  to  render  a  verdict  for  appellee, 
which  it  did. 

Judgment  should  bo  affirmed. 

Affirmed. 


[No.  2313.1 

Keen  v.  Brooks. 


Pleading — Bills  and  Notes — Assignments — Estates  of  Decedents. 
In  an  action  upon  promissory  notes,  where  the  complaint 
alleged  that  they  were  assigned  to  plaintiff  by  the  executor  of 
the  deceased  payee,  it  was  not  necessary  to  allege  that  the 
oxecutor  had  authority  from  the  probate  court  to  make  the  assign- 
ment An  allegation  of  assignment  implies  a  valid  assignment, 
and  upon  issue  Joined  will  be  supported  only  by  proof  of  a 
valid  assignment. 

Appeal  from  the  District  Court  of  Pueblo  County. 
Mr.  G.  C.  Wells,  for  appellant. 
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Thomson,  P.  J. 

Suit  by  appellant  against  appellee.  The  com- 
plaint alleged  the  execution  and  delivery  by  the 
defendant  to  Thomas  M.  Field,  on  the  20th  day  of 
Januarj'',  1888,  of  three  promissory  notes  for  $400 
eacli,  due,  respectively,  three,  four  and  five  years 
after  date,  with  interest  from  date  at  eight  per  cent. 
per  annum;  that  the  consideration  of  the  notes  was 
a  contract  for  the  sale  and  conveyance  by  Field  to 
the  defendant  of  an  undivided  interest  in  certain  real 
estate ;  that.  Field  having  died,  the  notes  were  by  the 
executor  of  his  will  assigned  to  Richard  McKnight^ 
who  indorsed  them  in  blank;  that  they  became  the 
property  of  the  plaintiflF ;  and  that,  excepting  a  por- 
tion of  the  interest,  they  were  unpaid.  Judgment 
for  the  amount  due  on  the  notes  was  prayed,  and  a 
decree  subjecting  the  land  to  their  payment.  A  gen- 
eral demurrer  to  the  complaint  was  interposed  by 
the  defendant.  The  demurrer  was  sustained,  and  a 
judgment  of  dismissal  entered.    Plaintiff  appeals. 

The  ground  upon  which  the  demurrer  was  sus- 
tained, was  that  the  complaint  did  not  allege  that 
the  executor  had  authority  from  the  probate  court  to 
make  the  assignment.  To  what  extent,  or  in  what 
manner,  an  improvident  transfer  of  negotiable  paper 
by  an  executor  would  aflFect  the  title  of  an  innocent 
purchaser  before  maturity,  we  need  not  inquire.  In 
pleading,  it  is  necessary  only  to  state  ultimate  facts. 
An  allegation  of  assignment  implies  a  valid  assign- 
ment. If  it  was  not  valid  it  was  not  an  assignment; 
and  upon  issue  joined  the  allegation  will  be  supported 
only  by  proof  of  a  valid  assignment.  It  is  held  that 
in  suing  upon  a  contract  which,  by  the  statute  of 
frauds,  is  required  to  be  in  writing,  it  is  unnecessary 
to  aver  that  it  was  in  writing.  An  allegation  that  it 
was  made,  amounts  to  an  allegation  that  it  was 
validly  made,  and  requires  proof  of  is  valid  execu- 
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tion. — Tucker  v.  Edwards,  7  Colo*  209 ;  Hunt  v.  Hayt, 
10  Colo.  278. 

Upon  the  same  principle,  an  allegation  in  this 
complaint  of  authority  from  the  probate  court  to 
assign  the  paper,  was  unnecessary. 

The  judgment  will  be  reversed. 

Reversed. 


[No.  2309.] 

The  City  of  Colorado  Springs  v.  Floyd. 

1.  Negligence — Contributory     Negligence — Instructions — Burden 

of  Proof. 
In  an  action  for  damages  for  personal  injuries  caused  by 
defendant's  negligence,  where  no  contributory  negligence  on  plain- 
tiff's part  was.  disclosed  by  plaintiff's  evidence,  an  instruction 
that  the  burden  of  proof  was  on  defendant  to  establish  such 
contributory  negligence,  was  proper. 

2.  Negligence— Cities    and    Towns — Defective    Streets — Instruc- 

tions. 
In  an  action  against  a  city  for  damages  for  injuries  caused 
by  a  defective  street,  an  instruction  that  assumed  knowledge 
by  plaintift  of  iSuch  defect  where  there  was  no  evidence  of 
such  knowledge,  was  faulty,  but  it  was  a  fault  of  which  defendant 
could  not  complain. 

3.  Negligence — Cities  and  Towns — Safe  Streets — Instructions. 
In  an  action  against  a  city  for  damages  for  injuries  caused 

by  a  defective  street,  an  instruction  which  told  the  Jury  that  it 
was  the  duty  of  defendant  to  keep  its  streets  in  a  safe  condition 
for  travel.  Instead  of  telling  them  its  duty  was  only  to  keep 
them  in  a  reasonably  safe  condition,  was  not'  prejudicial  where 
it  conclusively  appeared  from  the  evidence  that  the  street  at 
the  place  where  the  injury  occurred  was  not  in  a  reasonably 
safe  condition  for  travel,  and  that  defendant  had  knowledge  of 
such  condition. 

4.  Negiigence^lnstructions — Harmless  Error. 

In  an  action  for  damages  for  personal  injuries  caused  by 
defendant's  negligence,  where  upon  the  undisputed  facts  the  law 
casts  a  liability  upon  defendant  so  that  the  court  would  be 
Justified  in  so  directing  the  Jury,  the  defendant  is  not  In  a  posi- 
tion to  complain  of  an  instruction  which  leaves  the  question  of 
Its  liability  to  the  Jury,  even  if  such  instruction  is  erroneous. 
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5.  Negligence — Cities  and  Townt — Dangerous  Streets — inrtpue- 
tions. 
In  an  action  against  a  city  for  damages  for  personal  injuries, 
where  the  evidence  conclusively  showed  that  the  street  was 
unnecessarily  obstructed  by  ice  caused  by  an  improperly  placed 
hydrant  and  that  plaintiff  was  compelled  to  cross  the  ice  to 
reach  the  street  car,  and  there  was  no  evidence  that  snow  or 
sleet  had  caused  such  ice,  instructions  that  assumed  that  there 
was  evidence  from  which  the  jury  might  find  that  the  street 
was  not  unnecessarily  obstructed,  that  the  ice  was  caused  by 
sleet  or  melting  of  snow,  and  that  it  might  easily  have  been 
avoided  by  plaintiff,  would  have  been  erroneous  and  were 
properly  refused. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  W.  R.  Morris,  for  appellant. 
Mr.  George  Gardner,  for  ai)pellee. 
Thomson,  J. 

N.  A.  Floyd  brought  suit  against  the  city  of 
Colorado  Springs,  alleging  in  his  complaint  that  on 
the  14th  day  of  February,  1899,  and  for  a  long  time 
before  that  date,  the  city,  negligently  and  knowingly, 
permitted  one  of  its  principal  streets,  on  which  was 
run  and  operated  a  line  of  street  cars,  and  at  a  point 
where  the  cars  were  accustomed  to  discharge  and 
receive  passengers,  to  become  coated  with  a  rough 
and  uneven  covering  of  ice,  formed  by  water  escap- 
ing from  a  hydrant  in  the  vicinity  which  it  owned 
and  controlled;  that  the  situation  was  such  that  it 
was  impossible  to  reach  the  cars  from  the  side  of 
the  street  without  passing  over  the  ice ;  that  on  that 
day,  after  night  had  fallen,  the  plaintiff  undertook 
to  board  a  car  which  had  stopped  to  receive  passen- 
gers, and,  while  passing  from  the  side  of  the  street 
to  the  car,  without  fault  or  negligence  on  his  part, 
slipped  and  fell  upon  the  ice,  sustaining  severe  and 
permanent  injury. 
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The  defendant  answered,  denying  all  the  alle- 
gations charging  it  with  negligence ;  denying  knowl- 
edge on  its  part,  either  actual  or  constructive,  of  the 
existence  of  the  ice;  averring  that  if  there  was  ice 
on  the  street  at  the  time  mentioned,  it  was  caused 
by  a  hoavy  fall  of  snow  which  melted  and  froze ;  and 
charging  the  accident  to  the  plaintiff's  own  want  of 
care. 

There  was  no  conflict  or  disagreement  in  the 
testimony.  The  evidence  showed  the  condition  of 
the  street  to  be  as  the  complaint  described  it,  and  was 
undisputed ;  it  conclusively  appeared  that  the  water 
from  which  the  ice  was  formed  came  from  the 
hydrant,  and  that  the  hydrant  had  been  improperly 
so  placed  that  it  leaned  toward  the  street  in  such 
manner  that  it  threw  the  water  bevond  the  ditch  or 
drain  constructed  to  carry  it  off,  and  directly  into 
the  street,  and  that  it  had  been  discharging  water 
upon  the  street  for  a  considerable  number  of  months. 
The  officer  of  the  city  who  had  charge  of  its  streets 
at  the  time  of  the  accident,  and  for  a  year  before, 
testified  that  he  had,  during  his  whole  term,  been 
familiar  with  the  condition  of  the  street  where  the 
accident  occurred.  Nothing  was  shown  in  support  of 
the  charge  of  contributory  negligence.  The  only 
evidence  affecting  the  question  was  that  the  plain- 
tiff, while  crossing  on  the  ice,  proceeded  verv  care- 
fnllT. 

■ 

The  assignment  of  errors  is  confined  exclusively 
to  instructions  given  and  refused.  The  jury  were 
instructed  that  the  burden  rested  on  the  plaintiff  to 
prove  his  charge  of  negligence  against  the  city,  while 
it  devolved  upon  the  defendant  to  prove  its  charge 
of  contributory  negligence.  The  objection  is  to  the 
latter  part  of  this  instruction.  As  applied  to  the 
undisputed  facts  it  was  correct.  In  Platte  <&  Denver 
C.  M.  Co.  V,  Dowell,  17  Colo.  376,  the  rule  is  thus 
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stated:  **The  law  does  not  presume  contributory 
negligence ;  unless  appearing  in  the  proofs  offered  by 
plaintiff,  it  is  a  defense  to  be  established  as  other 
defenses."  No  negligence  of  the  plaintiff  appeared 
in  the  proofs  offered  by  him.  To  the  contrary,  in  so 
far  as  they  showed  anything  on  the  subject,  they 
showed  him  in  the  exercise  of  due  care. 

Another  instruction  advised  the  jury  that  the 
plaintiff  was  not  prevented  from  using  the  street  at 
the  place  where  the  injury  occurred,  even  although 
he  may  have  teen  acquainted  with  the  existence  of 
the  ice  thereon;  that,  notwithstanding  knowledge  of 
the  fact,  he  had  a  right  to  go  upon  the  street  in  the 
ordinary  way,  using  ordinary  and  reasonable  care, 
either  by  night  or  by  day,  and  that  the  fact  he  did  so 
use  the  street,  with  knowledge  of  the  existence  of  the 
ice,  would  not  prevent  a  recovery.  In  the  same  con- 
nection the  jury  were  further  instructed  that  if  they 
found  that  the  plaintiff,  while  in  the  exercise  of  due 
and  ordinary  care,  sustained  injury  by  reason  of 
the  condition  of  the  street,  he  was  entitled  to  a  ver- 
dict. Counsel  has  not  made  the  precise  nature  of 
his  objection  to  the  instruction  very  apparent  in  his 
argument.  The  instruction  was  faulty  in  assuming 
knowledge  by  the  plaintiff  of  the  condition  of  the 
street  before  he  attempted  to  cross  it,  in  the  absence 
of  any  evidence  that  he  had  such  knowledge;  but 
this  is  not  a  defect  of  which  the  defendant  has  any 
ground  of  complaint ;  and,  otherwise,  in  view  of  the 
facts  disclosed  bv  the  evidence,  we  do  not  think  the 
J  instruction  was  erroneous. — Highlands  t\  Raine,  23 
Colo.  295. 

The  court  instructed  the  jury  as  follows : 

^*The  court  instructs  vou  that  it  is  the  dutv  of 

the  citv  to  see  that  its  streets  are  in  a  safe  condition 

for  travel,  by  night  as  well  as  by  day,  and  to  use 

all  reasonable  care  and  caution  to  keep  them  so,  and 
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• 

to  see  that  all  streets  are  properly  placed  and  con- 
structed for  the  convenience  and  passage  of  the 
public.  Whenever  defects  occur  in  the  streets  of  a 
city,  so  that  they  become  dangerous,  either  by  the 
accumulation  of  ice  thereon,  or  otherwise,  it  is  the 
duty  of  the  city  to  remedy  them  within  a  reasonable 
time,  whenever  such  defects  occur.  The  city  is  only 
responsible  for  reasonable  diligence  to  repair  such 
defects  after  the  unsafe  condition  is  known,  or  ought 
to  have  been  known  to  it  or  its  officers  having  author- 
ity to  act  respecting  it.  If  it  has  the  means  of  know- 
ing that  a  street  is  unsafe  for  travel  and  is  negli- 
gently ignorant  of  its  defective  condition,  the  city 
is  then  guilty  of  negligence." 

The  objection  to  this  instruction  is  that  it  incor- 
rectlv  defines  the  duty  of  the  cits^  in  relation  to  its 
streets.  In  a  state  of  facts  which  has  no  existence 
in  this  case,  we  should  feel  compelled  to  hold  the 
statement  that  it  was  the  duty  of  the  city  to  see 
that  its  streets  were  in  a  safe  condition  for  travel, 
erroneous,  unless  the  error  was  rendered  harmless 
by  the  remainder  of  the  instruction.  There  is  no 
duty  resting  upon  a  municipality  to  see  that  its 
streets  are  absolutely  safe.  It  is  required  only  to 
keep  them  in  a  reasonably  safe  condition  for  the 
ordinary  uses  to  which  tKey  are  subjected. — Denver 
V.  Dunsmore,  7  Colo.  328 ;  Boulder  v.  Niles,  9  Colo. 
415 ;  Denver  v.  Aaron,  6  Colo.  App.  232. 

Whether  the  objection  could  be  urged  to  the 
instruction  as  a  whole,  or  whether  the  error  in  the 
statement  was  cured  by  the  remaining  portion,  we  do 
not  feel  called  upon  to  decide.  No  statement  of  the 
duty  in  relation  to  its  streets,  which  the  law  imposes 
upon  a  municipality,  was  necessary.  It  conclusively 
appeared  from  the  evidence  that  the  defendant  did 
not  keep  the  portion  of  the  street  where  the  accident 
occurred  in  a  reasonably  safe  condition  for  one  of 
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the  ordinary  modes  of  use  to  which  it  was  subjected. 
That  it  had  actual  knowledge  through  its  officer  in 
charge  of  its  streets  of  the  dangerous  condition  which 
existed,  or  even  if  it  had  not  possessed  such  knowl- 
edge, that  the  dangerous  condition  had  existed  for  so 
long  a  time  as  to  give  rise  to  a  conclusive  legal  pre- 
sumption of  knowledge,  was  proven  beyond  cavil. 
Upon  the  established  facts  the  court  would  have  been 
fully  warranted  in  directing  a  verdict  for  the  plain- 
tiff, leaving  to  the  jury  only  the  determination  of  the 
amount  of  damage  to  be  assessed. — Denver  v.  Aaron, 
supra. 

And  for  the  reason  that  upon  the  facts  the  law 
cast  a  liability  for  the  injury  upon  the  defendant, 
and  the  court  might  well  have  so  declared,  the  defend- 
ant is  not  in  a  position  to  complain  of  an  instruction, 
which,  even  if  erroneous,  left  the  question  of  its 
liability  to  the  judgment  of  the  jury. — Brools  t\ 
Bradford,  4  Colo.  App.  410;  Denver  v.  Murray,  18 
Colo.  App.  142,  70  Pac.  440. 

The  defendant  requested  two  instructions  which 
assumed  that  there  was  evidence  from  which  the  jury 
might  find  that  the  street  was  not  unnecessarily 
obstructed;  that  the  obstruction  which  existed  was 
occasioned  by  sleet  or  the  melting  of  snow ;  and  that 
it  might  easily  have  been  avoided  by  the  plaintiff. 
The  evidence  was  conclusive  that  the  street  was 
unnecessarily  obstructed ;  there  was  no  evidence  that 
snow,  melted  or  unmelted,  in  any  manner  caused,  or 
contributed  to,  the  obstruction;  the  undisputed  tes- 
timony was  that  to  reach  the  car  the  plaintiff  must 
cross  the  icy  covering  of  the  street;  and  it  would 
have  been  gross  error  to  give  the  instructions. 

We  are  unable  to  discover  any  error  in  the  record 
from  which  prejudice  could  have  resulted  to  the 
defendant,  and  the  judgment  will  be  affirmed. 

Affirmed, 
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[No.  2063.]  Ij^Jl 

Rachofsky  &  Co.  v.  Bknson. 

1.  Replevin — Evidence — Husband  and  Wife. 

In  an  action  of  replevin  by  a  married  woman  to  recover 
goods  and  chattels  levied  upon  for  her  husband's  debts,  plaintiff 
Is  not  required  to  establish  her  title  to  the  property  by  evidence 
different  from  that  which  is  necessary  where  coverture  Is  not 
involved.  General  proof  of  ownership  Is  sufficient  to  establish 
a  prima  facie  case,  and  plaintiff  is  not  required  to  show  the 
precise  facts  upon  which  she  predicates  her  claim  of  title. 

2.  Same — Fraud — Presumption^Burden  of  Proof. 

In  an  action  of  replevin  by  a  married  woman  to  recover 
goods  and  chattels  levied  on  for  husband's  debts,  there  is  no 
presumption  that  her  title  was  acquired  in  fraud  of  her  husband's 
creditors,  and,  if  such  fraud  exists,  the  burden  of  proof  is  upon 
defendant  to  show  it. 

Appeal  from  the  District  Court  of  La  Plata  Coufity. 

Mr.  Sol.  Shwayder  and  Mr.  N.  C.  Miller,  for 
appellants. 

Mr.  F.  C.  Perkins,  Mr.  B.  W.  Ritter,  and  Mr. 
Orland  S.  Isbell,  for  appellee. 

Thomson,  P.  J. 

Replevin  by  J.  L.  Rachofsky  and  B.  L.  Rachof- 
sky, copartners,  doing  business  as  Rachofsky  &  Co., 
to  recover  goods  and  chattels,  the  ownership  and  right 
to  the  possession  of  which  the  plaintiflFs  averred  to 
be  in  them,  and  which,  as  alleged,  were  wrongfully 
detained  from  them  by  the  defendant,  C.  C.  Benson. 

The  defendant,  who  was  the  sheriff  of  La  Plata 
county,  denied  ownership  or  right  of  possession  in 
the  plaintiffs,  and  alleged  that  the  goods  and  chattels 
were  the  property  of  one  Harry  Rachofsky,  and  were 
in  the  possession  of  the  defendant,  as  sheriff,  by 
virtue  of  the  levy  upon  them  by  him  of  an  execution 
issued  on  a  judgment  recovered  against  Harry  Ra- 
chofsky. 
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The  defendant  having  died,  his  administratrix, 
Minnie  C.  Benson,  was  substituted  for  him. 

At  the  trial,  upon  the  evidence  adduced  by  the 
plaintiflFs,  the  court,  on  motion  of  the  defendant, 
entered  judgment  of  nonsuit,  and  the  plaintiflFs  ap- 
pealed. 

The  evidence  was  that  the  plaintiflFs  were  part- 
ners; that  J.  L.  Rachofskv  and  B.  L.  Rachofskv 
constituted  the  firm ;  and  that  at  and  before  the  date 
of  the  levy,  the  finn  were  the  owners  and  in  posses- 
sion of  the  property,  which  was  a  stock  of  merchan- 
dise. It  was  also  disclosed  by  the  evidence  that 
Harry  Rachofsky  had  been,  for  a  time,  the  manager 
of  the  firm's  business,  and  worked  on  a  salary;  that 
B.  L.  Rachofsky  was  his  wife,  and  resided  in  New 
York  City ;  and  that  J.  L.  Rachofsky,  the  other  part- 
ner, resided  in  Boulder,  in  this  state.  There  was  no 
evidence  from  which  it  might  be  inferred  that  the 
title  of  the  firm  was  tainted. with  fraud,  or  that  the 
interest  of  B.  L.  Rachofsky  was  not  bona  fide. 

By  the  act  concerning  married  women,  approved 
February  12,  1874  (Mills'  Ann.  Stats.,  sees.  3019. 
3020,  3021),  in  matters  pertaining  to  business,  all 
disabilities  which  coverture  had  formerly  imposed 
upon  the  wife,  were  removed;  and  she  now  stands 
upon  an  exact  equality  with  her  husband.  She  may 
make  contracts,  carry  on  trade  or  business,  and  sue 
and  be  sued,  as  if  she  were  sole.  In  Wells  r.  Cay- 
wood,  3  Colo.  487,  it  is  said  that  this  is  essentially 
an  enabling  statute,  and  as  such  must  be  liberally 
construed  to  eflFectuate  the  purpose  of  its  enactment ; 
that  it  asserts  the  individuality  of  the  wife,  and 
emancipates  lier,  in  the  respects  within  its  purview, 
from  the  condition  of  thraldom  in  which  she  was 
placed  by  the  common  law;  that,  under  it,  whatever 
incidents  and  privileges  attach  to  the  dominion  of 
property  in  the  hands  of  others,  attach  to  it  in  her 
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hands;  and  husband  and  wife  are  made  strangers 
to  each  other's  estates. — See  also  Scott  r.  Mills,  7 
Colo.  App.  155. 

But  counsel  for  the  defendant  insist  that,  as 
against  her  husband's  creditors,  general  proof  of 
ownership  of  goods  in  the  wife,  is  in  no  case  enough ; 
but  that  she  must,  in  the  first  instance,  show  the  pre- 
cise facts  upon  which  she  predicates  her  claim  of 
title.  So  far  as  Mrs.  Radiofsky  was  concerned,  the 
proof  which  was  made  would,  in  the  case  of  a  femme 
sole,  be  prima  facie  suflScient;  and  in  view  of  the 
position  in  which  the  l.aw  has  placed  married  women  • 
with  respect  to  their  property  and  business,  we  do 
not  think  a  wife  is  required,  in  a  case  like  this,  to 
establish  her  title  by  evidence  different  from  that 
necessary  in  cases  where  coverture  is  not  involved. 
If  the  title  of  Mrs.  Rachofsky  was  acquired  in  fraud 
of  her  husband's  creditors,  defendant  was  at  liberty 
to  prove  the  fact ;  just  as  he  might  have  done  if  the 
fraudulent  claimant  had  been  some  person  other  than 
his  debtor's  wife.  But  there  is  no  presumption  of 
fraud  in  either  case ;  and  if  it  existed  here  the  burden 
was  on  the  defendant  to  show  it.  But  the  defendant 
did  not  even  cross-examine  the  plaintiffs'  witnesses 
on  the  question.  We  think,  upon  the  evidence  pre- 
sented, the  i)laintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  property. 

Counsel,  however,  refer  us  to  Allen  v.  Eldridge, 
1  Colo.  287,  and  Burchinell  v.  Butters,  7  Colo.  App. 
294,  as  announcing  a  rule  in  harmony  with  their  con- 
tention, and  in  disharmony  with  the  views  we  have 
expressed.  As  to  the  effect  of  the  decisions  in  those 
cases,  we  find  ourselves  compelled  to  disagree  with 
counsel.  The  case  of  Allen  v.  Eldridge  was  decided 
before  the  ])assage  of  the  act  of  1874,  and  while  cer- 
tain disabilities,  which  were  removed  by  that  act, 
still  attached  to  married  women;  but  the  statutory 
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provisions  upon  which  the  decision  was  based  remain 
in  force,  and  if  the  questions  determined  there  were 
the  same  with  those  presented  here,  it  would  be  con- 
clusive of  the  case  before  us.  But  the  questions  are 
not  the  same,  and  a  careful  examination  of  the  opin- 
ion relied  on,  discloses  nothing  which  lends  support 
to  counsel's  position.  The  controversy  in  that  case 
concerned  the  ownership  of  certain  articles  of  house- 
hold use,  to  which  the  wife  laid  claim.  There  was 
no  evidence  of  ownership,  except  that  the  articles 
were  in  the  possession  of  the  wife  and  her  husband, 
who,  so  far  as  appeared,  were  living  together;  the 
husband  managing  and  controlling  the  family  affairs. 
The  court  said  that  in  such  a  case  there  could  be  no 
presumption  that  articles  of  food,  plainly  intended 
for  family  use,  were  the  separate  property  of  the 
wife ;  that  the  law  gave  to  a  married  woman  the  prop- 
erty she  had  at  marriage,  or  which  might  come  to  her 
during  coverture  by  descent,  etc.,  and  such  as  she 
might  acquire  in  trade  or  business;  but  that  there 
was  nothing  to  indicate  that  the  articles  in  question 
came  in  any  of  those  ways ;  and  that  in  the  absence 
of  evidence  to  show  the  separate  ownership  of  the 
wife,  the  law  would  presume  that  those  articles  were 
owned  bv  the  husband.  This  is  the  extent  of  the 
decision.  The  utmost  that  can  be  claimed  on  account 
of  it,  is  that  some  sjiecial  proof  is  necessary  to  show 
that  articles,  intended  for  use  by  the  family,  in  the 
possession  of  the  husband  and  wife,  where  the  two 
are  living  together  and  the  husband  is  in  charge  of 
the  family  affairs,  are  the  separate  property  of  the 
wife;  and  inasmuch  as  the  rule  was  specifically  con- 
fined to  that  class  of  goods,  held  in  that  way,  the 
implication  is  that  the  court  did  not  regard  it  as 
applicable  to  property  acquired  in  the  course  of  a 
trade  or  business  conducted  by  the  wife  independ- 
entlv  of  her  husband ;  and  that  in  such  a  case  no  more 
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explicit  proof  of  title  would  be  required  from  her  than 
from  anv  one  else. 

And  that  case  no  more  completely  fails  to  sus- 
tain counsel's  contention  than  the  other  case  of 
Burchinell  v.  Butters.  In  the  latter  case  the  wife 
claimed  the  ownership  of  a  horse  and  buggy,  and 
some  household  goods,  in  virtue  of  a  declaration  made 
by  her  husband  immediately  after  their  marriage. 
The  goods  were  the  property  of  a  former  wife,  who 
had  died,  and  of  whose  estate  no  administration  was 
had.  The  suit  was  uj^on  two  promissory  notes,  made 
by  the  former  wife  and  her  husband  jointly.  Section 
3007,  Mills'  Stats.,  provides  that  the  property,  real 
and  personal,  which  any  woman  may  own  at  the  time 
of  her  marriage,  and  the  rents,  issues  and  profits 
thereof,  and  any  real,  personal  or  mixed  property, 
which  shall  come  to  her  by  descent,  devise  or  bequest, 
or  the  gift  of  any  person  except  her  husband,  includ- 
ing presents  from  her  husband,  as  jewelry,  silver, 
tableware,  watches,  money  and  wearing  apparel,  shall 
remain  her  sole  and  separate  property,  notwithstand- 
ing her  marriage,  and  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  or  liable  for  his  debts.  The 
court  decided,  first,  that  the  property  in  controversy 
was  not  such  as,  under  the  foregoing  provision,  could 
be  made  the  sole  and  separate  property  of  the  wife 
by  gift  from  her  husband ;  second,  that  if  at  the  time 
of  the  attempted  gift,  the  husband  was  insolvent,  no 
title  could  pass  by  the  gift;  and,  third,  that  the 
articles  did  not  belong  to  the  husband,  but  were  the 
property  of  the  deceased  wife,  and  liable  for  her 
debts.  In  the  course  of  the  opinion,  referring  with 
approval  to  Allen  v.  Eldridge,  supra,  the  court  said : 
*' Where  husband  and  wife  are  living  together,  the 
lojral  presumption  is  that  such  property  as  that  in 
controversy  is  the  property  of  the  husband."  Thi'^^ 
sreneral  statement  has  been  selected  bv  counsel  as  a 
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text  for  their  argument.  In  view  of  the  questions 
specifically  passed  upon  by  the  court,  the  statement 
elucidated  nothing,  and  might,  perhaps,  as  well  have 
been  omitted;  but  its  application  was,  in  express 
terms,  restricted  to  the  situation  described  in  the 
opinion,  thu^  excluding  a  situation  such  as  is  pre- 
sented by  the  case  before  us.  No  two  things  could  be 
more  unrelated  than  that  situation  and  this;  and  no 
two  sets  of  facts  could  resemble  each  other  less  than 
those  existing  there  and  those  existing  here. 

It  was  error  to  allow  the  nonsuit,  and  the  judg- 
ment must  be  reversed. 

Reversed. 

[No.  2670.1 

Rachofsky  &  Co.  v.  Benson. 

Replevin — Possession — Forthcoming  Bond. 

An  action  of  replevin  cannot  be  maintained  unless  at  the 
time  of  the  commencement  of  the  action  plaintiff  has  a  cause 
of  action  against  defendant  for  the  possession  of  the  property. 
Where  goods  were  taken  by  a  sheriff  under  execution  and  rede- 
livered to  the  execution  debtor  under  a  forthcoming  bond,  an 
action  of  replevin  commenced  against  the  sheriff  by  a  claimant 
of  the  property  other  than  the  execution  debtor  while  the  prop- 
erty was  in  the  possession  of  the  execution  debtor  under  the 
forthcoming  bond,  cannot  be  maintained,  although  the  goods  were 
afterwards  returned  to  the  possession  of  the  sheriff  and  were 
taken  from  him  by  the  coroner  under  the  writ  of  replevin. 

Appeal  from  the  District  Court  of  La  Plata  County. 

*  Mr.  Sol.  Shwayder  and  Mr.  N.  C.  Miller,  for 
appellants. 

Mr.  F.  C.  Perkins,  Mr.  B.  W.  Ritter,  and  Mr. 
Orland  S.  Isbell,  for  appellee. 

Thomson,  P.  J. 

On  the  26th  day  of  February,  1898,  J.  L.  Rachof- 
sky and  B.  L.  Rachofsky,  doing  business  as  Rachof- 
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sky  &  Co,,  brought  this  action  against  C.  C.  Benson, 
to  recover  the  possession  of  certain  goods,  wares 
and  merchandise,  which  they  alleged  had  been  wrong- 
fully seized  and  taken,  and  were  wrongfully  with- 
held from  them  by  the  defendant,  in  the  county  of 
La  Plata.  To  secure  the  delivery  of  the  property  to 
them,  the  plaintiffs  filed  with  their  complaint  the 
affidavit  of  J.  L.  Bachofsky,  one  of  the  plaintiffs,  in 
which  it  was  stated  that  the  plaintiffs  were  the  owners 
and  lawfully  entitled  to  the  possession  of  the  prop- 
erty, describing  it,  and  that  it  was  wrongfully  de- 
tained from  them  bv  the  defendant. 

The  defendant  Answered  denying  ownership  of 
the  goods  or  right  to  their  possession,  in  the  plain- 
tiffs, denying  that  he  wrongfully  withheld  them,  and 
averring  that  by  virtue  of  a  writ  of  execution  issued 
out  of  the  district  court  of  Arapahoe  county,  upon  a 
judgment  recovered  in  that  court  against  one  Harry 
Bachofsky,  and  directed  to  him  as  sheriff  of  La 
Plata  county,  he,  as  such  sheriff,  on  the  2nd  day  of 
February,  1898,  levied  upon  the  goods  mentioned  in 
the  complaint,  as  the  property  of  Harry  Bachofsky  ; 
that  the  goods  and  chattels  were  the  property  of 
Harry  Bachofsky;  and  subject  to  execution  against 
him ;  that  the  lew  of  the  execution  bv  the  defendant 
as  sheriff,  was  the  seizure  or  taking,  complained  of; 
and  that,  on  the  day  of  the  levy,  Harry  Bachofsky 
as  principal,  and  these  plaintiffs  as  sureties,  exe- 
cuted and  delivered  to  the  defendant,  as  sherif,  a 
bond,  by  the  terms  of  which,  after  a  recital  of  the 
fact  of  the  lev^%  a  description  of  the  property,  and 
a  statement  of  the  execution  defendant's  desire  to 
vetain  the  property  in  his  possession  in  accordance 
'  "'th  the  provisions  of  the  statute,  the  obligors  bound 
tli'^^nselves  for  the  forthcoming  and  delivery  of  the 
property  to  the  sheriff  at  12  o'clock,  noon,  of  the 
first  day  of  March,  1898. 
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The  replication  denied  the  averments  of  the 
answer,  and  alleged  that  on  the  26th  day  of  February, 
1898,  the  execution  defendant,  Harry  Rachofsky, 
returned  to  the  obligee  named  in  the  forthcoming 
bond,  being  this  defendant,  all  the  goods  and  chattels 
described  in  the  bond,  which  property  this  defendant 
then  received,  and,  upon  demand,  refused  to  deliver 
it  to  the  plaintiffs,  whereupon  this  suit  was  brought. 

The  defendant,  C.  C.  Benson,  having  died,  the 
appellee,  Minnie  C.  Benson,  the  administratrix  of  his 
estate,  was  substituted  for  him. 

At  the  trial,  when  the  plaintiffs  had  closed  the 
introduction  of  their  evidence,  on  motion  of  the 
defendant,  judgment  of  nonsuit  was  entered  against 
them,  and  they  have  brought  the  cause  here  by 
appeal. 

The  plaintiffs  produced  and  examined  John  F. 
Hechtman,  the  defendant  C.  C.  Benson's  under- 
sheriff,  who  testified  that  he  made  the  levy  under  the 
execution,  and  that  after  having  made  the  levy  ho 
surrendered  the  property  upon  the  delivery  to  him 
of  the  forthcoming  bond.  He  also  testified  that  some 
two  or  three  weeks  afterwards,  the  goods  were  re- 
turned to  him  as  undersheriff,  and  were  then,  after 
demand  for  them,  taken  from  him  by  the  coroner 
under  the  writ  of  replevin,  and  that  the  whole  trans- 
action took  place  at  the  same  time.  There  was  other 
evidence  introduced  by  the  plaintiff,  and  some  errors 
are  alleged  to  have  occurred  at  the  trial,  but  in  our 
view  of  the  case,  neither  that  evidence  nor  any  of  the 
supposed  errors  requires  consideration. 

One  of  the  grounds  on  which  the  court  allowed 
the  nonsuit,  was  that  at  the  time  the  action  was  com- 
menced, the  property  was  in  the  possession  of  Harry 
Rachofsky,  and  not  in  the  possession  of  the  defend- 
ant ;  and  the  testimony  of  the  undersheriff,  who  was 
the  plaintiffs*  witness,  justifies  the  finding.     If  the 
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delivery  of  the  property  to  the  undersheriflf  and  its 
seizure  under  the  writ  of  repelvin  took  place  at  the 
same  time,  then  the  suit  must  have  been  already 
commenced,  and  the  writ  of  replevin  in  the  hands  of 
the  coroner,  ready  to  be  served,  when  the  undersheriff 
received  the  goods.  Counsel  for  the  plaintiffs  sub- 
mits an  ingenious  argument,  based  on  other  portions 
of  the  undersheriff 's  testimony,  in  which  he  under- 
takes to  show  that  in  testifying  that  the  whole  trans- 
action took  place  at  the  same  time,  the  undersheriff 
did  not  mean  what  he  said.  But  there  was  nothing 
in  his  other  testimony  which  was  necessarily  incon- 
sistent with  that  statement;  he  was  the  plaintiffs' 
witness ;  he  testified  in  the  presence  of  the  judge  who 
pronounced  the  judgment,  and  who  was  therefore 
better  qualified  than  we  to  determine  what  the  wit- 
ness meant ;  and  we  are  concluded  by  the  finding.  In 
replevin,  unless,  at  the  time  of  the  commencement  of 
the  suit,  the  plaintiff  has  a  cause  of  action  against  the 
defendant  for  the  possession  of  the  property,  he  can- 
not recover. — Marshall  v.  Bunker,  40  la.  121 ;  Robb 
IK  Cherry,  98  Tenn.  72 ;  Belden  v,  Laing,  8  Mich.  500  ; 
Burt  V.  Burt,  41  Mich.  82 ;  Wells  on  Replevin,  §  107. 
The  judgment  will  be  affirmed. 

Afflrmed. 

[No.  2671.] 

Rachofsky  &  Co.  v.  Benson. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  Sol.  Shwayder  and  Mr.  N.  C.  Miller,  for 
appellants. 

Mr.  F.  C.  Perkins,  Mr.  B.  W.  Ritter,  and  Mr. 
Orland  S.  Isbell,  for  appellee. 

Per  Curiam. — Action  by  appellants  against  ap- 
pellee to  recover  the  possession  of  personal  property. 
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The  facts  in  this  case  are,  in  all  respects,  the  same 
with  those  in  Rachofsky  &  Co.  v.  Benson,  No.  2063 
ante,  p.  173,  and  the  same  disposition  will  be  made 
of  the  case.  Judgment  reversed. 


[No.  2232.] 

The  Wedge  Mines  Company  v.  The  Denveb  Na- 
tional Bank. 

1.  Principal  and  Agent — Bills  and  Notes — Indorsennent — ^Author 

ity  of  Agent. 

Plaintiff,  a  mining  company,  was  engaged  in  mining  and 
shipping  ore  to  a  smelting  company.  The  smelting  company  for 
each  shipment  would  mail  to  plaintiff  a  check  drawn  upon 
defendant  Plaintiff's  bookkeeper,  who  received  these  checks,  was 
authorized  to  indorse  them  in  blank  and  deposit  them  to  plain- 
tiff's credit  in  plaintiff's  bank.  Defendant  had  no  knowledge  of 
the  limitation  upon  the  authority  of  the  agent  to  indorse  the 
checks  only  when  deposited  for  plaintiff's  credit.  Plaintiff's 
said  agent  continued  to  indorse  these  checks,  amounting  to 
several  thousand  dollars  per  month,  for  nearly  a  year  and  a 
half,  and  during  all  that  time  the  books  were  properly  kept 
and  upon  inspection  would  have  disclosed  any  discrepancy 
between  the  value  of  ore  shipped  and  the  amount  deposited  to 
plaintiff's  credit.  Upon  presentation  of  the  checks  to  defend- 
ant they  were  paid  and  charged  to  the  smelting  company.  Plain- 
tiff's said  agent  indorsed  and  cashed  a  number  of  these  checks 
for  his  own  use  and  appropriated  the  money,  which  checks 
defendant  also  paid.  Held,  that  defendant  was  not  liable  to 
pla,intiff  for  the  checks  thus  appropriated  by  plaintiff's  agent, 
and  that  the  fact  that  such  checks  were  indorsed  by  other 
persons  in  blank  following  the  indorsement  by  the  agent  for 
plaintiff  while  the  checks  deposited  in  bank  to  plaintiff's  credit 
were  indorsed  only  by  said  agent  would  not  charge  defendant 
with  notice  of  the  limitation  upon  the  agent's  authority. 

2.  Bank     Checks — Negotiable     Instruments — Indorsement — Sus- 

picious Circumstances — Good  Faith. 
A  bank  check  is  a  negotiable  instrument  and  an  indorsee 
of  such  check  is  presumed  to  have  received  It  in  good  faith,  and 
It  will  not  be  invalidated  in  the  hands  of  such  indorsee  by  sus- 
picious circumstances  attending  its  indorsement  unless  the  cir- 
cumstances are  sufficient  to  show  that  it  was  taken  in  bad  faith. 
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3.    Appellate  Practice^Findingt  of  Fact — Nonsuit 

Where  trial  is  to  the  court,  if  after  hearing  plaintiff's 
evidence  it  is  of  opinion  that  plaintiff  has  not  made  a  case,  there 
is  no  occasion  to  require  evidence  from  defendant;  and  the 
court's  conclusions  of  fact,  made  upon  a  motion  for  nonsuit,  are 
as  binding  upon  the  appellate  court  as  if  made  after  hearing  the 
testimony  of  both  sides. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Charles  H.  Toll  and  Mr.  D.  V.  Burns,  for 
appellant.    Mr.  R.  T.  McNeal,  of  counsel. 

Mr.  Stuart  D.  Walling,  for  appellee. 

GUNTER,  J. 

January,  1897,  appellant  corporation  was  organ- 
ized and  began  business,  consisting  of  operating  its 
mines  at  Ouray,  this  state,  and  marketing  the  ore 
mined  with  The  Omaha  and  Grant  Smelting  Com- 
pany, in  this  city.  J.  B.  Farish,  residing  here,  was 
president,  and  Edward  Richards  was  secretary,  treas- 
urer, and  general  manager,  residence  Salt  Lake  City. 
Mr.  Richards  gave  attention  to  the  practical  manage- 
ment of  the  company,  and  visited  its  offices  in  this 
city  monthly  during  the  occurrence  of  events  involved 
in  this  action.  Mr.  Farish  was  absent  from  the  city 
during  much  of  the  time,  but  was  frequently  con- 
sulted by  Mr.  Richards  concerning  the  affairs  of 
appellant.  January,  1897,  appellant  opened  its  prin- 
cipal office  in  this  city.  A  room  adjoining  the  office 
was  occupied  by  Mr.  Farish  as  his  private  office, 
his  clerk  being  a  niece.  Miss  M.  L.  Farish.  Appel- 
lant, as  stated,  sold  its  ore  to  The  Omaha  and  Grant 
Smelting  Company.  After  the  value  of  the  ore  sold 
was  fixed,  by  sampling  and  adjustment,  a  check  there- 
for was  mailed  to  appellant,  drawn  by  the  smelting 
company  on  appellee  bank,  and  payable  to  the  order 
of  appellant.    From  January,  1897,  to  August,  1897, 
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these  checks  were  indorsed  either  by  Miss  Farish 
in  this  form:  '^The  Wedge  Mines  Co.,  Per  M.  L.  F." 
(her  initials),  or  by  Mr.  Richards,  thus:  **The  Wedge 
Mines  Co.,  Per  Ed.  Richards,''  and  placed  to  the 
credit  of  appellant  with  The  First  National  Bank 
of  this  city.  The  checks  then  passed  through  the 
clearing  house,  were  paid  by  appellee  and  charged 
to  the  account  of  the  smelting  company,  which  com- 
pany carried  its  account  with  appellee. 

April,  1897,  George  E.  Peck,  an  old  schoolmate 
and  life-long  friend  of  Farish,  and  until  then  a 
resident  of  California,  was  employed  by  appellant 
and  placed  in  charge  of  its  above  oflBce.  Peck's  duties 
were  to  keep  a  ledger,  journal,  bullion  and  ore  sales 
book,  cash  book,  and  to  attend  to  the  adjustment  of 
the  value  of  the  ore  shipped  by  appellant  to  the 
smelting  company.  These  books  were  kept  by  Peck 
correctly  during  the  transactions  here  involved.  The 
value  of  the  ore  sold  amounted  to  several  thousand 
dollars  per  month,  and  from  August,  1897,  to  Janu- 
ary, 1899,  to  about  $223,000.00.  When  the  value  of 
the  ore  had  been  adjusted,  the  smelting  company 
delivered  to  Peck  personally,  or  mailed  to  the  com- 
]:)any  at  its  Denver  office,  a  statement  of  its  weight 
and  value.  A  copy  of  this  statement  was  also  sent 
to  Mr.  Richards  and  Mr.  Farish,  whereby  thev. could 
know  what  the  ore  sales  amounted  to,  and  what  sum 
ought  to  be  placed  to  the  credit  of  appellant  in  its 
depository,  The  First  National  Bank.  Peck  entered 
in  the  ore  and  bullion  sales  book  a  statement  of  the 
amount  and  value  of  tlie  ore  thus  sold.  Convenient 
o))portunity  for  information  was  thus  given  at  all 
times  to  the  officers  of  the  company,  Farish  and  Rich- 
ards, as  to  the  amount  of  the  sales,  by  this  book,  in 
addit?on  to  the  smelter  statements  sent  them.  The 
cash  book,  which  was  balanced  monthlv,  disclosed  the 
amount  of  cash  which  should  have  been  to  the  credit 
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of  appellant  in  its  bank.  A  comparison  of  this  book, 
or  the  ore-sales  book,  or  the  smelter  statements  with 
the  bank  pass-book,  would  have  revealed  any  dis- 
crepancy between  the  checks  received  by  Peck  and 
those  deposited.  Miss  Farish  left  the  office  in  August, 
1897.  Peck  was  thereafter  authorized  to  indorse  all 
xhecks  '*The  Wedge  Mines  Co.  Per  Peck,"  and  to 
deposit  them,  so  indorsed,  to  the  credit  of  appellant 
with  The  First  National  Bank  of  Denver.  Such 
indorsements  began  with  August,  1897,  and  continued 
until  January,  1899,  when  appellant  first  discovered 
Peck 's  defalcations.  These  checks,  which  were  many, 
and,  as  stated,  amounted  to  several  thousand  dollars 
per  month,  having  received  the  blank  indorsement 
by  Peck,  were  deposited  by  him  to  the  credit  of 
appellant,  passed  through  the  clearing  house  to 
appellee  bank,  were  paid  and  charged  to  The  Omaha 
and  Grant  Smelting  Company 's  account  on  its  books. 
It  had  been  agreed  between  Farish  and  Richards  that 
whenever  the  cash  balance  in  bank  amounted  to  over 
$20,000,  a  dividend  should  be  declared,  and  dividends 
were  declared  almost  monthly  on  such  cash  balances 
during  these  transactions.  This  is  mentioned  as  bear- 
ing upon  the  opportunity  appellant  had  for  ascertain- 
ing, by  examination  of  its  accounts,  defalcations  prac- 
ticed by  Peck.  During  the  time  of  the  transactions 
here  involved.  Peck  was  authorized  to  indorse  the 
checks  payable  to  appellant,  **The  Wedge  Mines  Co. 
Per  Peck";  appellant  knew  that  Peck  was  indorsing 
its  checks  in  such  manner,  that  upon  such  indorse- 
ment they  were  being  paid,  and  during  all  of  this 
time,  by  such  course  of  dealing,  it  held  Peck  out  to 
appellee  bank  as  authorized  to  so  indorse  these  checks. 
Tt  had  knowingly  permitted  appellee  to  pay  about 
$70,000  of  such  checks  so  indorsed  when  Peck  appro- 
priated for  his  own  use  the  first  check  here  sued  upon. 
True  it  is,  that  there  was  a  secret  limitation  upon 
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the  authority  given  to  Peck  by  authorizing  him  to 
make  such  indorsement.  That  limitation  was,  the 
check  so  indorsed  should  be  deposited  to  the  credit 
of  appellant  at  The  First  National  Bank  of  Denver, 
but  of  this  limitation  appellee  had  no  notice. 

December  24,  1897,  the  smelting  company  mailed 
its  chock  payable  to  the  order  of  appellant  and  drawi^ 
on  appellee  bank  for  $685.  Peck  being  in  charge  of 
appellant's  oflBce  and  authorized  to  do  so,  received 
the  check  and  indorsed  thereon  **  Wedge  Mines  Co. 
Per  Peck,"  and  delivered  it  for  value  to  one  Ellis, 
who  indorsed  it  for  value  to  W.  W.  Watson,  who, 
after  indorsement  by  him,  deposited  it  to  his  credit 
with  appellee.  This  check  was  charged  by  appellee 
to  the  smelting  company  and  Watson's  account  was 
credited  with  it.  The  indorsements  appearing  upon 
the  chock  when  paid  bv  appellee  were  **  Wedge  Mines 
Co.,  Per  Peck,  J.  K.  Ellis,  W.  W.  Watson."  Peck 
negotiated  the  check  for  his  private  use.  January, 
1899,  appellant  discovered  this  misappropriation,  and 
in  April,  1899,  instituted  the  present  action.  In  a 
count  thereof  for  money  had  and  received,  appellant 
siied  appellee  for  the  amount  of  this  check,  contend- 
ing that  the  indorsement  by  Peck  was  unauthorized, 
and  that  the  facts  surrounding  the  negotiation  of 
this  and  previous  checks  were  sufficient  to  put 
appellee  upon  notice  of  the  limitation  upon  Peck's 
power  to  indorse.  The  complaint  embraced  fifteen 
other  causes  of  action  upon  fifteen  other  checks  nego- 
tiated by  Peck,  between  December,  1897,  and  Febru- 
ary, 1899,  and  was  to  recover  about  $16,000.00.  Trial 
was  to  the  court,  which  at  the  close  of  evidence  for 
appellant,  upon  motion  of  appellee,  gave  judgment 
of  nonsuit,  and  therefrom  is  this  appeal. 

It  is  conceded  by  counsel,  if  the  ruling  was  correct 
as  to  this  cause  of  action,  it  was  as  to  all.  The  fore- 
going facts   are  those  pertinent   to   this   cause-   of 
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action.  From  these  facts  it  appears  that  Peck  had 
authority  to  indorse  in  blank  the  check  in  qfaestion. 
The  indorsement  authorized  the  drawee  to  pay  the 
amount  of  the  check  to  bearer.  True,  there  was  a 
secret  limitation  upon  the  authority  given  through 
the  indorsement.  This  limitation  was  that  the  in- 
dorsement was  to  be  used  only  for  depositing  the 
check  to  the  credit  of  appellant  with  its  above 
depository.  But  of  this  limitation  appellee  had  no 
notice;  on  the  contrary,  it  had  been  advised  by  the 
previous  course  of  dealing  through  other  checks, 
many  in  number  and  aggregating  a  large  sum,  that 
the  indorsement  meant  just  as  it  read,  that  is,  author- 
ity from  the  payee,  appellant,  to  the  drawee,  appellee, 
to  pay  the  check  to  bearer.  Appellee  took  the  check 
without  knowledge  of  the  limitation  on  Peck 's  power 
to  indorse  in  good  faith  in  the  ordinary  course  of 
business,  and  is  entitled  to  be  protected  by  the  in- 
dorsement receiving  its  apparent  meaning,  that  is, 
authority  from  appellant  to  pay  the  amount  of  the 
check  to  the  holder  thereof. 

**The  principle  which  pervades  all  cases  of 
agency,  whether  it  be  a  general  or  special  agency, 
is  this:  The  principal  is  bound  by  all  acts  of  his 
agents  within  the  scope  of  the  authority  which  he 
holds  him  out  to  the  world  to  possess;  although  he 
may  have  given  him  more  limited  private  instruc- 
tions, unknowYi  to  the  person  dealing  with  him.  And 
this  is  founded  upon  the  doctrine,  that  where  one 
of  two  persons  must  suflFer  by  the  act  of  a  third  per- 
son, he  who  has  held  that  person  out  as  worthy  of 
trust  and  confidence,  and  having  authority  in  that 
matter,  shall  be  bound  by  it.  It  will  be  at  once  per- 
ceived, this  doctrine  is  equally  applicable  to  all  cases 
of  agency,  whether  it  be  the  case  of  a  general  or  of  a 
special  agenf — Story  on  Agency  (9th  ed.),  §127, 
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note  p.  144;  Kansas  Cittj  R.  R.  Co.  r.  Coal  Co.,  97 
Ala.  705. 

**Aii  indorsement  in  blank  specifies  no  indorsee, 
an  instrument  so  indorsed  is  payable  to  bearer,  and 
may  be  negotiated  by  delivery. ' ' — Negotiable  Instru- 
ments Act,  Session  Laws  1897,  sec.  34,  p.  218. 

'  *  Where  notes  are  indorsed  in  blank  to  an  agent, 
for  a  particular  purpose,  whicb  has  been  disregarded 
by  him,  the  principal  will  be  bound  to  a  bona  fide 
holder  by  reason  of  the  general  authority  implied  in 
the  blank,  and  cannot,  against  such  holder,  avail  him- 
self of  the  fact  that  the  agent  has  exceeded  his 
authority.  And  it  makes  no  difference  in  such  case 
that  the  agent  has  been  guilty  of  a  fraud  upon  his 
principal.  Such  fraud  will  not  make  the  instruments 
forger}-."— 1  Rand.  Comm.  Pap.  (2d  ed.),  §  390. 

Appellant  contends  that  appellee  bank  received 
the  check  under  such  suspicious  circumstances  as  to 
put  it  upon  inquiry  as  to  authority  of  Peck  to  indorse 
the  check ;  that  such  inquiry  would  have  disclosed  the 
absence  of  authority  by  Peck  to  indorse  for  any  other 
purpose  than  deposit  for  credit  of  plaintiff. 

The  check  is  a  negotiable  instrument.  Appellee 
is  presumed  to  have  received  it  in  good  faith.  The 
burden  of  proving  that  it  was  paid  in  bad  faith  by 
appellee  rests  with  appellant. — Boughner  r.  Meyer, 
5  Colo.  71,  75. 

The  law  favors  the  free  circulation  of  negotiable 
instruments.  To  this  end  is  the  rule  that  they  are 
not  invalidated  in  the  hands  of  an  indorsee  by  merelv 
showing  that  the  transfer  was  attended  by  suspicious 
circumstances.  To  defeat  the  instrument  in  the 
hands  of  an  indorsee,  the  suspicious  circumstances 
must  be  suflScient  to  show  that  it  was  taken  in  bad 
faith. 

''To  constitute  notice  of  an  infirmitv  in  the 
instrument  or  defect  in  the  title  of  the  person  nego- 
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tiating  the  same,  the  person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad  faith." — 
Negotiable  Instruments  Act,  Session  Laws  1897,  p. 
222. 

* '  If  there  is  nothing  upon  the  face  of  a  negotiable 
instrument,  or  in  the  written  indorsement  or  assign- 
ment, to  notify  the  assignee  that  the  instrument  was 
originally  given  upon  an  illegal  consideration  (gamb- 
ling debts  excepted),  or  obtained  through  fraud,  the 
assignee  who  pays  the  value  therefor,  and  takes  the 
same  in  good  faith  before  maturity,  may  recover 
as  against  the  maker.  This  is  true,  even  though  such 
assignee  be  in  possession  of  facts  or  circumstances 
sufficient  to  arouse  suspicion  in  the  mind  of  a  person 
of  ordinary  prudence;  and  though  he  is  guilty  of 
negligence  in  not  first  following  up  such  informa- 
tion for  the  purpose  of  discovering  the  fraud  or 
illegality  to  which  the  suspicious  circumstances  may 
seem  to  point.  *  *  *  It  (the  rule)  is  founded 
upon  commercial  necessity.  The  untrammeled  cir- 
culation of  these  instruments  is  a  matter  of  sui)reme 
importance  in  the  vast  field  of  mercantile  transac- 
tions. Drafts,  bills  of  exchange  and  other  negotiable 
instruments  take  the  place  of  money,  and  circulate 
almost  as  freely.  To  hold  that  each  assignee  must, 
before  accepting  them,  inquire  into  each  and  every 
suspicious  circumstance  bearing  upon  the  original 
execution,  or  pointing  to  possible  defenses  in  a  suit 
between  the  original  parties,  would  produce  serious 
inconvenience  to  the  commercial  world." — Merchants 
Bank  v.  McClelland,  9  Colo.  608,  610,  13  Pac.  723; 
Coors  V.  German  National  Bank,  14  Colo.  202,  23 
Pac.  328. 

There  were  no  circumstances  attending  the  cash- 
ing of  the  check  which  justified  the  conclusion  thAt  it 
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was  taken  by  the  appellee  in  bad  faith.  The  pre- 
sumptions are  to  the  contrary.  Further,  this  case  was 
heard  to  the  court.  It  was  judge  of  the  facts.  If^ 
after  hearing  the  evidence  for  plaintiff,  it  was  the 
opinion  that  the  circumstances  were  not  such  as  to 
put  the  defendant  upon  notice,  there  would  be  no 
occasion  to  call  for  a  defense  through  further  evi- 
dence, and  by  its  conclusion  upon  the  facts  we  are 
bound.  When  the  case  is  summed  up,  it  amounts  to 
this:  Peck  had  authority  to  indorse  in  blank  the 
check.  Such  indorsement  was  authority  to  pay  the 
amount  thereof  to  bearer.  This  check  was  indorsed 
in  blank.  Appellee  paid  it  in  good  faith  to  bearer. 
There  was  a  secret  limitation  upon  the  use  to  be 
made  of  the  indorsement.  Of  this  appellee  was  with- 
out notice.  By  a  long  course  of  dealing  appellant 
held  Peck  out  to  appellee  as  authorized  to  indorse  in 
blank  checks  payable  to  it.  Appellee  paid  this  check 
in  good  faith  upon  the  authority,  through  the  indorse- 
ment of  appellant,  and  is  protected  in  so  doing.  This 
conclusion,  supported,  as  we  think,  by  the  authorities, 
is  just.  Appellant  selected  Peck,  and  trusted  him 
with  the  power  to  make  the  indorsement  through 
which  fraud  was  perpetrated.  It  advised  appellee 
by  a  course  of  dealing  that  Peck  had  authority  to 
indorse  its  name  in  blank.  It  should  suffer  the  con- 
sequence, and  not  appellee,  who  was  not  responsible 
for  his  selection,  was  not  responsible  for  his  holding 
out,  and  was  itself  without  fault. 

It  being  unnecessary  to  this  decision,  we  express 
no  opinion  as  to  whether  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action. 

Judgment  affirmed. 

Aifirmed, 
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[No.  2234.1 

The  Denver  Life  Insurance  Company  v.  Crane. 

1.  Life   Insurance — Forfeiture  of   Policy — Application   for   Rein- 

statement— Waiver. 
Where  the  agent  of  an  Insurance  company  called  upon  a 
policy  holder  to  collect  the  premium  the  day  it  fell  due  and  the 
insured  said  that  he  had  concluded  to  let  the  policy  lapse  on 
account  of  inability  to  pay,  but  asked  the  agent  to  call  again 
about  a  month  later,  which  the  agent  did,  and  informed  the 
insured  that  his  policy  had  lapsed  and  that  he  would  have  to 
make  an  application  for  reinstatement,  which  would  have  to  be 
acted  upon  by  the  company,  and  the  insured  said  he  understood 
that  and  signed  an  application  for  reinstatement  filled  out  by  the 
agent,  the  insured  thereby  waived  the  right  to  claim  that  his 
policy  had  not  lapsed  because  of  failure  by  the  company  to 
mail  him  notice  that  payment  of  the  premium  would  be  required 
on  the  day  It  became  due,  or  because  of  the  acceptance  of  past 
premiums  after  they  became  due. 

2.  Life  insurance — ^Vested  Interest  in  Beneficiary — Waiver. 
Where  a  policy  of  insurance  Is  Issued  on  the  life  of  a  per- 
son for  the  benefit  of  another  under  such  circumstances  as  to 
vest  an  interest  in  the.  beneficiary,  that  interest  cannot  be 
affected  by  any  subsequent  acts  or  declarations  of  the  person 
whose  life  is  Insured,  but  if  by  the  contract  no  vested  interest 
passed  to  the  beneficiary,  and  full  control  and  dominion  over 
the  policy  remained  in  the  insured,  subsequent  acts  and  declara- 
tions of  the  insured  are  binding  on  the  beneficiary,  and  the 
insured  m&j  waive  the  requirement  of  the  policy  that  the  insurer 
shall  give  notice  of  the  maturity  of  a  premium  before  declaring 
a  forfeiture  for  nonpayment  thereof. 

3.  Life   Insurance — Beneficiaries— Vested   Interest. 

Where  a  policy  of  life  insurance  provided  that  the  insured 
might,  without  the  beneficiary's  consent,  diminish  the  amount 
of  the  insurance  "or  appoint  another  beneficiary,  the  beneficiary 
had  no  vested  interest,  but  only  an  expectancy,  which  might  at 
any  time  be  defeated  by  the  act  of  the  insured. 

4.  Life    Insurance — Forfeiture — Reinstatement — Medical    Exam- 

ination— Waiver. 
Where  a  policy  of  life  insurance  provided  that  in  case  of 
forfeiture  for  default  in  the  payment  of  a  premium  the  insured 
might  be  reinstated  upon  proof  of  good  health  satisfactory  to 
the  board  of  directors  of  Insurer,  without  spedfsrlng  what  proof 
should  be  required,  in  case  of  forfeiture  the  company  might  waive 


192  Denver  Life  Ins.  Co.  v.  Crane.      [19  C.  A. 

a  medical  examination  and  accept  the  reinstatement  upon  the 
statement  of  the  insured;  and  where  such  statement  and  appli- 
cation for  reinstatement  was  made  and  accompanied  by  the 
amount  of  premium  due,  and  the  premium  was  accepted  and  the 
insured  was  notified  of  the  maturity  of  a  subsequent  payment  of 
premium,  such  notice  of  the  maturity  of  the  subsequent  payment 
was  evidence  tending  to  prove  that  the  insurer  had  waived  a 
medical  examination  and  accepted  the  statement  of  the  insured 
as  satisfactory  proof  of  good  health. 

5.  Same. 

Where  an  insurance  company  waives  a  medical  examination 
upon  an  application  for  reinstatement  and  reinstates  the  insured 
upon  his  own  statement,  it  cannot  thereafter  revoke  its  waiver 
and  require  a  medical  examination. 

6.  Life    Insurance — Application — False    Representation — Burden 

of  Proof. 
In  an  action  upon  a  policy  of  life  insurance,  where  the  com- 
plaint did  not  mention  the  application,  but  the  application  was 
set  out  in  the  answer  with  an  allegation  of  false  representation 
as  to  the  condition  of  applicant's  health,  the  burden  of  proof  is 
on  the  defendant  to  show  the  falsity  of  the  representation. 

7.  Life    Insurance— Reinstatement — Proof   of   Health — Waiver — 

Instructions. 
In  an  action  upon  a  policy  of  life  insurance,  where  there  was 
evidence  tending  to  prove  that  upon  an  application  by  the  insured 
for  reinstatement  from  a  forfeiture  for  nonpayment  of  premium, 
the  defendant  had  waived  a  medical  examination  and  reinstated 
the  insured  on  his  own  statement  of  health,  an  instruction  that 
it  was  the  duty  of  the  insured  to  furnish  proof  of  g6od  health 
satisfactory  to  and  approved  by  the  ^defendant's  board  of  direc- 
tors before  he  could  be  reinstated  was  properly  refused. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Rising  &  Marshajll,  Mr.  J.  C.  Helm  and 
Mr.  E.  E.  Edmonds,  for  appellant. 

Mr.  J.  Warner  Mills  and  Mr.  John  H.  Gabriei^ 
for  appellee. 

Thomson,  P.  J. 

Suit  by  the  appellee  upon  a  policy  of  insurance 
issued  by  the  appellant,  on  the  life  of  her  husband, 
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Richard  M.  Crane.  Judgment  in  her  favor,  and 
appeal  by  the  defendant. 

The  complaint  alleged  the  execution  and  delivery 
of  the  policy,  the  payment  by  the  insured  of  the 
premiums  required  by  the  policy,  his  death,  the 
notice  of  his  death  required  by  the  policy,  and  the 
defendant's  refusal  to  pay  the  amount  of  the  insur- 
ance. The  answer  admitted  the  execution  of  the 
policy,  but  averred  the  failure  by  the  insured  to  pay 
a  premium  due  on  the  11th  day  of  May,  1898;  the 
consequent  lapse  of  the  policy;  his  application  for 
reinstatement  on  the  22nd  dav  of  June,  1898;  his 
failure  of  compliance  with  a  provision  of  the  ])olicy 
requiring  him  in  such  case  to  furnish  proof  of  good 
health  satisfactory  to  the  defendant  company's  board 
of  directors;  and  the  presence  in  his  system,  at  the 
time  of  the  application,  of  a  disease  which  subse- 
quently caused  his  death.  The  replication  averred 
the  payment,  on  June  22,  1898,  of  the  quarterly 
premium  due  May  11,  1898;  the  acceptance  of  the 
money  by  the  defendant;  its  notice  to  Crane,  given 
on  the  11th  day  of  July,  1898,  of  the  premium  to 
become  due  on  the  11th  day  of  August,  1898;  the 
acceptance  by  the  company  of  all  previous  premiums 
on  the  policy  long  after  they  had  become  due;  the 
want  of  notice  to  the  insured  that  the  premium  of 
May  11  would  be  required  on  that  day ;  and  a  want 
of  knowledge  by  the  plaintiff  of  the  alleged  applica- 
tion for  a  reinstatement.  The  policy,  describing  the 
insurer  as  a  mutual  insurance  company,  by  its  terms, 
constituted  the  insured  a  member  of  the  company. 

The  instrument  was  dated  August  11,  1896,  and 
the  following  provisions  were  indorsed  u^ion  it,  and 
made  part  of  the  contract:  *' Thirty  days'  notice 
before  payment  is  due,  except  when  monthly  pay- 
ments are  made,  will  be  mailed  to  the  insured  from 
the  home  office  to  the  last  known  address  as  it  appears 
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upon  the  books  of  the  company.  Failure  to  make 
any  payment  at  the  home  office  on  or  before  the  day 
when  due,  whether  the  insured  does  or  does  not 
receive  such  notice,  hereby  cancels  this  contract  and 
releases  the  company  and  the  insured  from  any  fur- 
ther liability,  and  all  payments  made  -on  account 
thereof  shall  be  forfeited  to  the  company.  Should 
this  policy  lapse  by  nonpayment,  it  may  be  renewed 
by  the  insured  furnishing  proof  of  good  health,  satis- 
factory to  and  approved  by  the  board  of  directors, 
and  upon  payment  of  all  amounts  then  due.  The 
insured  may,  without  consent  of  the  beneficiary, 
diminish  the  amount  of  this  policy,  or  appoint  another 
beneficiary  in  place  of  the  one  herein  named.  Any 
change  of  beneficiary  or  assignment  of  this  policy 
shall  be  void  unless  approved  by  the  board  of 
directors  and  entered  upon  the  books  of  the  com- 
pany. ' ' 

On  the  22nd  day  of  June,  1898,  Crane  applied 
for  n  reinstatement  of  the  policy  as  follows: 
**  Denver  Life  Insurance  Company,  Denver,  Colo. 

**  Whereas,  a  premium  pa>'ment  upon  my  policy 
No.  30  became  due  and  payable  on  the  eleventh  day 
of  May,  1898,  and  by  reason  of  the  nonpayment  of 
said  premium  when  due  my  policy  expired; 

''Now,  therefore,  T,  Richard  M.  Crane,  of  Den- 
ver, Arapahoe  county,  Colorado,  occupation 

do  hereby  apply  to  the  Denver  Life  Insur- 
ance Company  for  reinstatement  of  my  policy,  and 
tender  the  amount  of  past  due  payment  of  $7.11, 
which  will  carry  the  payment  upon  my  policy  to 
August  11,  1898.  In  consideration  of  the  same  being 
accepted  and  my  policy  restored  to  regular  standing, 
I  agree  as  follows : 

''First:  I  warrant  .that  I  am  now  of  temperate 
habits,  in  good  health  and  free  from  all  diseases  and 
infirmities.    That  since  the  date  of  my  original  appli- 
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cation  I  have  had  no  disease,  injury,  infirmity  or  ill- 
ness, nor  had  any  medical  attendance  or  advice  for 
any  illness,  except  as  follows,  viz. :  Slightly  under  the 
weather  from  the  warm  weather;  am  attending  to 
duties  as  usual. 

*  *  Second :  I  hereby  agree  that  if  any  of  the  state- 
ments and  warranties  above  given  are  not  full,  com- 
plete and  true,  the  acceptance  of  The  Denver  Life 
Insurance  Company  of  this  or  any  other  payment 
shall  not  make  a  valid  claim  under  said  policy,  and 
the  only  liability  against  The  Denver  Life  Insurance 
Company  shall  be  the  amount  of  this  and  subsequent 
premium  payments,  with  compound  interest  added  at 
four  per  cent,  per  annum. 

^*  Dated  at  Denver  this  22d  dav  of  June,  1898. 

**R.  k  CRANE." 

At  the  same  time  he  drew  and  delivered  to  the 
agent  of  the  company  his  check  on  tlie  First  National 
Bank  of  Denver  for  $7.11,  and  took  from  the  agent 
the  following  antedated  receipt: 

**  Office  of  The  Denver  Life  Insurance  Company, 

Denver,  Colo.,  May  11th,  1898. 

**  Received  of  Richard  M.  Crane  $7.11  Seven  and 
11-100  Dollars  on  Policy  No.  30,  being  the  quarterly 
premium  from  May  11th,  1898,  to  August  11th,  1898. 

'^C.  E.  CHANNELL,  Secretary, 

''PerlLM." 

On  the  11th  day  of  July,  1898,  the  com])any  sent 
to  the  insured  by  mail  a  notice  that  a  quarterly  pre- 
mium of  $7.11  on  his  policy  would  be  due  August  11, 
1898,  a  remittance  of  which  by  bank  draft,  or  post- 
office  or  express  order,  was  requested. .  This  notice 
was  received  by  Crane  on  the  day  of  its  date.  On 
the  10th  day  of  August,  1898,  the  amount  named  in 
the  notice,  being  the  premium  to  become  due  on  the 
11th,  was  tendered,  on  behalf  of  Crane,  to  the  proper 
officer  of  the  company,  who  refused  to  receive  it 
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excei)t  on  condition  of  reinstatement  of  tbe  policy. 
The  check  given  by  Crane  on  the  22nd  of  June,  but 
dated  the  11th  of  Mav,  was  received  at  the  com- 
pany 's  office  on  the  day  it  was  drawn,  and  was  entered 
on  its  books.  The  entry  was  followed  by  a  memo- 
randum, **  subject  to  reinstatement.  *'  The  company 
collected  the  monev  on  the  check  a  few  davs  after- 
wards. 

Austin  W.  Smith,  a  witness  for  the  defendant, 
testified  that  he  was  an  agent  of  the  defendant  in 
1898;  that  on  the  11th  d^y  of  May,  1898,  he  visited 
Crane's  office  to  collect  the  quarterly  premium  due 
on  that  dav;  that  the  latter  said  he  had  concluded  to 
let  his  policy  lapse,  that  he  could  not  spare  the 
money;  whereupon  the  witness  told  him  that  would 
be  poor  policy  on  account  of  the  difficulty  of  being 
reinstated,  and  he  asked  witness  to  come  round  about 
the  middle  of  June ;  that  witness  called  on  him  on  the 
22nd  of  June,  and  asked  him  what  he  proposed  as  to 
renewing  his  policy,  and  he  said  he  was  not  feeling 
very  well,  and  thought  it  would  be  a  good  time  to 
renew;  that  witness  prepared  the  a))plicntion  for 
reinstatement,  and  while  doing  so  inquired  about  his 
health;  that  he  replied  he  was  slightly  under  the 
weather  on  account  of  the  heat ;  that  when  the  applica- 
tion was  signed,  witness  told  him  the  company  would 
have  to  act  on  his  application  before  he  could  be 
reinstated,  and  he  said,  *'I  understand  that'';  and 
that  witness  then  took  the  application  and  check  and 
gave  him  the  receipt. 

Dr.  Herbert  W.  McLaughlin  testified  that  he  was 
medical  director  of  the  company,  and  that  at  its 
request  he  called  at  Crane's  office  twice — the  last  of 
June  and  the  first  of  July — for  the  purpose  of  exam- 
ining him,  but  did  not  find  him  in,  and  so  reported 
to  the  company.  On  the  19th  day  of  July,  1898,  the 
secretary  of  the  company  addressed  a  letter  to  Crane, 
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which,  after  stating  that  his  policy  had  lapsed  on 
May  11  and  he  had  applied  for  a  reinstatement  June 
22,  asked  him  to  appoint  some  hour  when  the  medical 
director  could  see  him  so  as  to  pass  on  his  ai)plica- 
tion.  To  this  letter  Crane  replied  that  as  he  held  the 
company's  receipt  for  the  premium  due  May  11,  and 
its  notice  of  the  premium  due  August  11,  he  saw  no 
necessity  for  reinstatement.  On  the  10th  day  of 
August,  1898,  the  secretary  of  the  company  sent  a 
check  to  Crane  for  $7.11,  the  purpose  being  to  return 
the  premium  which  Crane  had  paid  for  May  11,  and 
again  asked  Crane  to  appoint  a  time  to  meet  the 
medical  director.  This  check  Crane  sent  back  to  the 
company  immediately,  and  the  company  returned  it 
to  him. 

Miss  Harriet  A.  Miner  testified  that  she  was  the 
company's  cashier  and  bookkeeper;  that  she  sent  out 
the  notice  of  the  premium  due  August  11 ;  that  such 
notice  was  sent  in  all  cases,  whether  the  parties  were 
in  good  standing  or  not;  and  that  the  purpose  of  the 
notice  to  a  policy  holder  not  in  good  standing,  was 
to  protect  him  if  reinstated. 

It  is  insisted  for  the  plaintiff  that  there  was  no 
lapse  of  the  policy  by  reason  of  the  failure  of  Crane 
to  pay  the  premium  of  May  11,  when  it  was  due, 
because,  first,  as  to  this  premium  the  notice  required 
bv  the  policy  had  not  been  given;  and  second,  no 
premium  since  the  policy  was  written,  had  ever  been 
paid  until  after  it  was  due,  and,  therefore,  a  custom 
had  been  established  on  whicli  the  insured  had  the 
right  to  rely.  On  the  other  hand,  it  is  contended  for 
the  company  that  whether  or  not  the  notice  was  sent 
was  immaterial,  because  the  policy  further  provided 
that  failure  to  make  the  payment  when  due  would 
have  the  effect  of  canceling  the  policy,  notwithsta tid- 
ing the  notice  was  not  received ;  also  that  the  accept- 
ance by  the  company  of  after-due  premiums  had  not 
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been  uniform,  and  had  not  occurred  suflSciently  often 
.to  establish  a  custom.  We  think  that  by  the  terms 
of  the  policy  it  was  incumbent  on  the  company  to 
mail  the  notice  to  the  last  known  address  of  the 
insured ;  but  that,  if  it  did  so,  it  was  not  responsible 
for  his  failure  to  receive  it.  However,  in  view  of  the 
facts  disclosed  by  the  record,  we  do  not  regard  the 
question  of  notice  in  this  instance  as  being  of  any 
importance.  Neither,  in  our  opinion,  is  the  fact  that 
premiums  were  at  other  times  accepted  without  ques- 
tion after  they  were  payable,  entitled  to  much  weight. 
The  practice  was  not  habitual,  for  in  at  least  one 
other  instance,  on  the  8th  day  of  December,  1897,  the 
insured  made  application  for  a  reinstatement  on 
account  of  lapse  of  policy  for  failure  in  payment  of 
premium  due  August  11,  1897.  But,  however  the 
failure  to  mail  the  notice,  or  the  acceptance  of  past- 
due  premiums,  might  otherwise  have  affected  the  sit- 
uation, the  insured  waived  any  rights  he  may  have 
had  in  virtue  of  those  facts,  at  the  time  he  made  this 
.  application  for  reinstatement.  It  is  evident  from  his 
conversations  with  Mr.  Smith  on  the  11th  of  May» 
and  on  the  22nd  of  June,  that  he  was  not  misled  by 
the  want  of  notice,  or  the  previous  acceptance  of  over- 
due premiums.  He  claimed  nothing  on  account  of 
either.  On  the  contrary,  in  the  first  conversation  he 
expressed  himself  as  having  concluded  to  let  his  pol- 
icy lapse  on  account  of  inability  to  pay ;  and  in  the 
second,  he  said  that  he  understood  his  policy  had 
lapsed,  and  that  a  reinstatement  was  necessary.  He 
then  made  an  application  in  which  he  stipulated  that 
his  policy  had  expired  by  reason  of  the  nonpayment 
of  the  May  premium  when  due.  In  Appleton  v.  Ins, 
Co.,  59  N.  H.  541,  47  Am.  Rep.  220,  it  was  held  that 
although  the  insured  might  have  insisted  that  the 
policy  had  not  lapsed,  for  the  reason  that  prepay- 
ment of  premiums  had  been  waived,  yet  by  assenting 
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to  the  claim  of  the  insurer  that  it  had  lapsed,  and 
consenting  to  its  proposition  of  submission  to  a  medi- 
cal examination  as  a  condition  precedent  to  a  revival 
of  the  policy,  the  insured  waived  the  right  to  say  that 
the  insurer  was  estopped  to  claim  that  the  policy 
had  lapsed  for  nonpayment  of  premiums  in  advance. 
Tt  is  true  that  it  was  also  held  that,  by  reason  of  a 
-violation  of  the  new  contract  by  the  insurer,  the 
insured  became  entitled  to  treat  it  as  rescinded ;  but, 
unrescinded,  it  constituted  a  waiver. 

On  behalf  of  the  plaintiff  it  is  contended  that  the 
doctrine  announced  in  that  case  is  not  applicable  here, 
for  the  reason  that  there  the  contract  of  insurance 
was  made  with  the  plaintiff  for  her  own  benefit,  that 
she  brought  tlie  action,  and  that  the  acts  of  waiver 
shown  in  evidence,  were  hers;  whereas,  here,  the 
insurance  was  effected  for  the  benefit  of  the  plaintiff 
by  one  who  is  not  a  partv  to  the  record,  and  the  acts 
of  waiver  shown  were  his,  and  not  hers.  If  at  the 
time  of  the  issuance  of  the  policy,  an  interest  vested 
in  the  plaintiff,  that  interest  could  not  be  affected  by 
any  subsequent  acts  or  declarations  of  the  person 
at  whose  instance  the  policy  was  executed.  As  to  her, 
they  would  be  the  acts  or  declarations  of  a  stranger, 
and,  as  against  her,  evidence  concerning  them  would 
be  inadmissible. — Lazevsky  v.  Supreme  Lodge,  31 
Fed.  592;  Knights  of  Honor  v.  Wollschlager^  22 
Oolo.  213;  Tessmann  v.  United  Friends,  103  Mich. 
185 ;  Niblack  on  Benefit  Societies,  §  325. 

But  if,  by  the  contract,  no  vested  interest  passed 
to  the  plaintiff,  and  full  control  and  dominion  over 
the  policy  remained  in  her  husband,  then  no  such  rule 
applies,  and  the  evidence  of  what  he  did  and  paid 
in  relation  to  the  policy,  was  properly  received.  Now 
this  contract  of  insurance  was  not  made,  except  con- 
ditionally, for  the  benefit  of  the  plaintiff.  By  its 
terms  the  insured,  and  not  the  plaintiff,  was  consti- 
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tuted  a  member  of  the  company.  The  policy  pro- 
vided, in  explicit  language,  that  the  insured  might, 
without  the  plaintiff's  consent,  diminish  the  amount 
of  the  insurance  or  appoint  another  beneficiarj^  in 
her  place.  She,  therefore,  had  no  vested  interest,  but 
only  an  expectancy,  which  might  at  any  time  be 
defeated  by  the  act  of  her  husband.  His  control  over 
the  policy,  subject  to  its  terms,  was  as  complete  as  if 
he  had  been,  himself,  the  beneficiary;  so  that  his 
waiver  of  notice,  or  of  such  right  as  he  may  have  had 
to  relv  on  the  custom  of  the  defendant  to  receive 
premiums  after  they  became  due,  bound  the  plaintiff 
in  the  same  manner  and  to  the  same  extent  that  it 
would  have  bound  himself,  and  the  decision  in  Apple- 
ton  V,  Insurance  Company  is  directly  in  point. — Life 
Association  v.  Winn,  96  Tenn.  224;  Steinhausen  t\ 
Association,  13  N.  Y.  Supp.  36;  Martin  v.  Stubbings, 
126  111.  387;  Van  Frank  v.  Association,  158  111.  560; 
Society  v.  Burkhart,  110  Ind.  189;  Stewart  r.  Su- 
preme Council,  36  Mo.  App.  319;  Mutual  Ass'n  i\ 
Montgomery,  70  Mich.  587;  Niblack  on  Benefit  So- 
cieties, §  325. 

It  is  insisted  on  behalf  of  the  defendant  that 
Crane  did  not  furnish  the  required  proof  of  good 
health,  and  that,  hence,  he  was  never  reinstated.  The 
policy  did  not  indicate  the  nature  of  the  proof 
required,  but  said  merely  that  it  should  be  satisfac- 
tory to,  and  approved  by,  the  board  of  directors.  The 
insured  could  not  know  what  kind  of  proof  they 
would  exact,  until  he  was  informed.  It  devolved, 
therefore,  upon  them  to  give  him  notice  of  what  they 
regarded  as  necessary.  His  own  statement  contained 
in  the  application  might  satisfy  them ;  and  it  appears 
to  have  done  so  in.  the  previous  instance.  The  for- 
mer application  for  reinstatement  was  introduced  by 
the  company,  presumably  to  show  that  it  did  not  con- 
tinually receive  payments  past  due  without  protest; 
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but  it  appears  that  the  policy  was  still  in  force  on 
May  11, 1898,  and  it  does  not  appear  that  any  formal 
action  was  ever  taken  on  that  application,  so  that  it 
alone  must  have  been  regarded  as  sufficient.  Of 
course,  what  was  done  on  a  former  occasion  was  not 
binding  on  the  defendant  in  this  transaction,  and  we 
mention  it  only  as  showing  that  proof  sufficient  to 
satisfy  its  board  of  directors  would  not  necessarily 
involve  evidence  outside  of  the  statement  of  the 
insured.  In  this  case,  however,  it  seems  that  at  first 
the  company  was  disposed  to  require  further  proof. 
Its  medical  director  went  to  Crane's  office  to  examine 
him,  but  did  not  find  him,  and  no  examination  was 
made.  The  director  reported  his  failure  to  the  com- 
pany; and  afterwards,  with  full  knowledge  of  the 
fact,  it  sent  Crane  a  notice  that  a  premium  on  his  pol- 
icy would  become  due  on  August  11.  Appended  to 
the  notice  were  explicit  directions  concerning  the 
manner  of  remittance  of  the  money.  This  notice  was 
evidence  tending  to  show  that  the  company  had  con- 
cluded to  rest  satisfied  with  the  statement  in  the 
application,  and  that  it  elected  to  waive  the  examin- 
ation. The  notice  that  a  premium  would  be  due  on 
the  policy,  and  the  request  as  to  the  manner  of  trans- 
mission of  the  money,  assumed  that  the  policy  was 
in  force.  If  it  was  not,  no  payment  would  be  due. 
If  the  company  had  accepted  the  money,  that  fact 
would  have  been  conclusive  upon  it;  and  it  would 
have  been  estopped  to  deny  the  validit^'^  of  the  policy. 
A  demand  for  the  money  would  equally  show  its 
recognition  of  the  continued  existence  of  the  policy. 
A  demand  is  evidence  of  a  willingness  to  receive. 
Courts  are  alert  to  seize  hold  of  anv  circumstances 
that  indicate  an  intention  to  waive  a  forfeiture. — 
Insurance  Co.  v.  Norton,  96  TT.  S.  234;  Tifns  r.  Tnfi. 
Co.,  81  N.  Y.  410;  Murray  v.  Association,  90  Cal. 
402. 
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It  is  true  that  the  witness,  Miss  Miner,  under- 
took to  show  that  the  sending  of  this  notice  was  con- 
sistent with  the  company 's  claim  that  the  policy  was 
no  longer  in  force ;  but  her  explanation. was  not  very 
satisfactory.  The  notice  was  addressed  to  Crane;  it 
was  explicit  in  its  terms ;  it  was  unconditioned ;  and 
whether  the  other  evidence  in  the  case  was  sufficient 
to  overcome  the  presumption  which  attended  it,  was 
for  the  jury  to  say. 

After  the  notice  was  given,  the  company 
addressed  a  letter  to  Crane,  asking  him  to  appoint  a 
time  for  examination;  and  there  was  other  subse- 
quent correspondence  between  the  parties  of  which 
such  examination  was  the  subject.  But  if  there  was 
a  waiver,  it  was  already  complete ;  and  no  change  of 
front  on  the  part  of  the  company  could  impair  its 
effect. 

The  defendant  requested  the  court  to  instruct 
the  jury  that,  it  appearing  from  the  evidence  that  on 
the  22nd  day  of  June,  1898,  Crane  was  suffering  from 
the  disease  from  which  he  afterwards  died,  their  ver- 
dict should  be  for  the  defendant.  This  request  was 
refused,  and  correctly  so.  Crane  died  on  the  27th 
day  of  August,  1898.  Dr.  Steadman  was  the  physi- 
cian who  attended  him.  The  doctor  testified  that  he 
first  saw  Crane  on  the  30th  of  June,  1898;  that  he 
then  seemed  to  be  suffering  from  constipation;  that 
a  conclusion  was  not  reached  until  the  10th  or  11th 
of  July,  as  to  the  nature  of  his  trouble;  and  that  it 
was  then  determined  that  Crane  was  suffering  from 
cancer  of  the  intestines.  The  doctor  expressed  an 
opinion  that  on  June  30,  when  he  was  first  called, 
Crane  was  suffering  from  the  incipient  or  the 
advanced  stage  of  the  malady ;  but  he  distinctly  said 
he  could  not  tell  how  long  it  had  been  developing. 
Under  the  evidence,  whether  the  disease  was  present 
at  the  time  the  application  was  signed,  was  a  question 
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for  the  jury ;  and  it  wonld  not  have  been  proper  for 
the  court  to  take  it  from  them.  As  to  the  suflSciency 
of  the  evidence  on  which  the  defendant  claimed  the 
right  to  the  instruction,  see  Sieverts  v.  Benevolent 
Association,  95  la.  710. 

The  defendant  also  requested  an  instruction  that 
the  burden  was  on  the  plaintiff  to  show  that  when 
the  insured  made  his  application  for  reinstatement, 
he  was  free  from  any  bodily  disease;  and  another, 
that  it  was  his  duty  to  furnish  proof  of  good  health, 
satisfactory  to,  and  approved  by,  the  board  of  direc- 
tors, before  he  could  again  become  a  member,  in  good 
standing,  of  the  company.  Respecting  the  first,  the 
complaint  said  nothing  about  the  application — that 
was  set  up  in  the  answer;  and  the  untruth  of  the 
statement  it  contained  concerning  Crane's  health, 
alleged.  That  the  insured  did  not  truly  represent 
his  physical  condition  was  made  a  matter  of  defense ; 
and  the  burden  was,  therefore,  on  the  defendant  to 
prove  it,  and  not  on  the  plaintiff  to  prove  the  con- 
trary. As  to  the  second — as  we  have  already  said — 
the  insured  could  not  know  what  further  proof  than 
he  had  made  would  be  required  unless  he  was  noti- 
fied ;  and  if  such  proof  was  waived,  it  need  not  be  fur- 
nished. Without  qualification,  this  instruction  would 
have  been  misleading.  Both  requests  were  properly 
refused. 

But  an  erroneous  theory  pervaded  the  principal 
instructions  given  for  the  plaintiff.  They  submitted 
to  the  jury  the  question  whether,  considering  the  pre- 
vious transactions  between  the  company  and  the  in- 
sured respecting  the  payment  of  premiums,  and  the 
want  of  notice  to  the  insured  of  the  premium  payable 
on  the  11th  of  May,  the  policy  had  lapsed  at  all.  As 
we  have  heretofore  said,  the  question  whether  the 
policy  had  lapsed  was  not,  in  our  opinion,  open.  The 
policy  had  lapsed,  and  it  was  not  competent  to  the 
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jury  to  find  that  it  had  not.  What  we  regard  as  the 
important  question,  namely,  whether,  upon  the  appli- 
cation for  a  reinstatement,  proof  satisfactory  to  the 
defendant  was  furnished ;  or,  in  other  words,  whether 
the  defendant  by  its  conduct  waived  the  production  of 
proof  beyond  what  was  furnished,  was  not  submitted. 
Upon  the  answer  to  this  question  depends  the  solu- 
tion of  the  other  question,  whether  at  the  time  of  the 
death  of  Crane,  the  original  policy  was  in  force. 
The  judgment  must  be  reversed. 

Reversed. 

FNo.  2244.1 

Roche  et  al.  v.  The  Denver  &  Rio  Grande  Railroad 

Company. 

1.  Matter  and  Servant — Safe  Place  and  Appliances — Vice  Prin- 

cipal. 
It  Is  the  duty  of  the  master  to  exercise  ordinary  care  in 
seeing  that  his  servants  are  provided  with  a  reasonably  safe 
place  in  which  to  work,  and  that  the  instrumentalities  and  appli- 
ances to  be  used  by  them  are  in  a  reasonably  safe  and  suitable 
condition,  and  he  cannot  escape  responsibility  for  a  disregard 
of  such  duty  by  delegating  its  performance  to  an  employee.  An 
employee  to  whom  such  duty  is  delegated,  without  regard  to  his 
rank,  is,  in  the  performance  of  such  duty,  a  representative  of 
the  master  and  not  a  fellow-servant  with  other  employees,  and 
his  negligence  is  the  master's  negligence. 

2.  IMaster  and  Servant — Railroad  Companies — Negligence — Con- 

dition of  Loaded  Cars. 
A  railroad  company  is  responsible  to  its  employees  for  the 
condition  cf  its  cars  when  turned  over  to  them,  if  such  condi- 
tion was,  or  by  the  exercise  of  reasonable  care  might  have  been, 
known  to  it,  and  its  responsibility  extends  to  the  condition  cf 
I  the  load  upon  the  car  as  well  as  to  the  car  itself. 

3.  Same— Instructions. 

A  railroad  brakeman.  while  helping  to  make  up  a  train  of 
cars  in  which  was  a  car  loaded  with  mining  timbers,  and  while 
between  the  cars  in  the  performance  of  his  duty  was  killed  by 
a  log  which  projected  over  the  end  of  the  car.  In  an  action  fo*- 
damages  for  the  death  of  the  brakeman.  held  that  the  question*? 
of  the  company's  negligence  in  permitting  the  car  to  be  tnmed 
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over  to  Its  employees  with  the  log  projecting,  and  the  contribu- 
tory negligence  of  the  deceased,  should  have  been  submitted  to 
the  jury,  and  It  was  error  to  direct  a  verdict  for  defendant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for 
appellants. 

Messrs.  Wolcott  &  Vaile,  and  Mr.  Wm.  W. 
Field,  for  appellee. 

Thomson,  P.  J. 

This  action  was  brought  by  the  appellants* 
against  the  appellee  to  recover  for  the  loss  of  their 
son,  James  Roche,  Jr.,  a  brakeman  in  the  employ  of 
the  appellee,  who  was  killed  on  the  30th  day  of 
December,  1898,  while  supposedly  engaged  in  the  dis- 
charge of  his  duties  as  such  brakeman.  The  com- 
plaint alleged  that  while  a  train  of  cars,  operated  by 
the  defendant,  was  at  Leadville,  the  defendant  caused 
young  Roche  to  go  between  two  of  the  cars  of  the 
train  for  the  purpose  of  making  or  unmaking  an  air 
coupling,  or  for  some  other  purpose  which  required 
his  presence  between  the  cars ;  that  while  so  engaged, 
he  was  caught  between  the  deadwood  of  one  of  the 
cars  and  a  log  projecting  from  a  load  of  logs  upon 
the  other,  and  killed;  that  the  projection  was  due 
either  to  negligent  or  unskillful  loading  of  the  logs 
upon  the  cars,  or  to  some  cause  operating  subse- 
quently ;  that  the  cause  of  the  accident  was  the  forcing 
of  the  cars  together  by  an  attempt  to  couple  a  helper 
engine  to  the  rear  of  the  train;  that  the  dangerous 
condition  of  the  load  was,  or  should  have  been,  known 
to  the  defendant,  but  was  unknown  to  the  deceased, 
and  that  the  injury  was  received  without  fault  or 
negligence  on  the  part  of  the  deceased. 

The  answer  put  in  issue  all  of  the  allegations  of 
the  complaint,  and  averred  that  the  injuries  received 
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by  Roche,  if  any  were  received  by  him,  were  due  to 
liis  own  want  of  care,  or  to  the  negligence  of  his  fel- 
low-servants. 

The  defendant  was  operating  a  branch  of  its  road 
running  between  Leadville  and  Ibex.  Herman  0. 
Bair  was  the  conductor  in  charge  of  that  branch. 
Roche  came  to  Leadville  on  the  night  of  the  28th  of 
December,  having  been  sent  there  by  the  defendant's 
trainmaster  from  Salida,  and  reported  to  Bair,  who 
was  unacquainted  with  him,  for  work.  Bair  gave 
him  work  on  the  29th  as  head  brakeman.  On  the 
morning  of  the  30th,  Roche  assisted  Bair  in  making 
up  a  train,  consisting  of  four  cars  of  coal  and  a  car  of 
rough  logs,  intended  for  mining  timbers,  and  in  get- 
ting out  a  flanger.  The  logs  were  of  different  sizes. 
Tn  making  up  the  train,  Bair  observed  that  a  coal 
car  intended  for  the  train  was  marked  **  Cracked 
Flange."  This  car  was  ordered  detached,  and  the 
other  four  were  pulled  out  upon  the  main  line.  The 
.s:rade  from  Leadville  to  Ibex  is  quite  steep,  and  a 
helper  engine  was  ordered  attached  to  the  rear  of  the 
train.  The  flanger  was  behind  the  head  engine,  the 
car  of  logs  followed  it,  and  the  coal  cars  came  next. 
The  timber  car  and  the  coal  cars  were  coupled 
together  when  they  were  put  into  the  train.  No  air 
was  to  be  used  on  the  train  that  morning,  and  whether 
the  air  hose  between  these  two  cars  was  coupled 
together,  the  witnesses  did  not  know.  Immediately 
after  the  contact  of  the  helper  engine  with  the  rear 
of  the  train,  Roclio  was  found  lying  beside  the  track 
on  the  left  side  of  the  cars  with  his  head  crushed  in, 
and  it  was  then  discovered  that  a  log  lying  on  the 
floor  of  the  timber  car  projected  beyond  the  end  of 
that  car  and  towards  the  coal  car'behind  it,  about  ten 
inches,  so  that  if  the  two  cars  were  jolted  together 
the  end  of  the  projecting  log  would  strike  the  dead- 
wood  of  the  coal  car  to  the  left  of  the  drawhead.    The 
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ends  of  the  other  logs  were  even  with  the  end  of  the 
car  on  which  they  rested.  Blood  was  found  on  the 
end  of  the  projecting  log  and  on  the  opposite  dead- 
wood  of  the  coal  car.  The  time  of  the  accident  was 
near  sunrise.  One  of  the  witnesses  said  the  sun  was 
not  up  at  the  time,  and  it  was  not  full  daylight.  The 
weather  was  quite  cold.  The  company  had  provided 
inspectors  at  Leadville,  whose  duty  it  was  to  see  that 
the  cars  generally  were  in  good  order  before  they 
were  started.  These  inspectors  had  marked  a^  car 
''Cracked  Flange,''  and  it  was  detached.  Their 
duties,  however,  were  confined  to  an  inspection  of 
tracks,  gears  and  wheels.  They  did  not  inspect  loaded 
cars.  The  duty  of  such  inspection  devolved  upon  the 
conductor.  On  this  occasion  he  made  a  very  slight 
inspection — to  use  his  language,  he  merely  walked 
up  the  side  of  the  cars  and  overlooked  them  generally. 
He  did  not  see  the  projecting  log.  Whether  the  pro- 
jection occurred  in  the  loading,  or  was  attributable 
to  some  other  cause,  no  witness  positively  knew.  Bair, 
however,  testified  that  this  log  must  have  been  '*  stick- 
ing out"  before  the  helper  engine  was  coupled  on; 
that  logs  were  usually  rolled  on  the  car  in  any  way, 
but  they  generally  bound  each  other,  and  that,  as  a 
rule,  whenever  shunting  occurred,  the  whole  load 
shifted  together.  Roche  did  not  go  between  the  cars 
in  obedience  to  any  direction  from  the  conductor; 
but,  according  to  the  testimony  of  the  latter,  it  was 
his  duty,  without  specific  direction;  to  couple  or 
uncouple  cars,  to  couple  or  uncouple  air  hose,  and 
whenever  he  observed  anything  that  he  thought 
needed  attention,  to  attend  to  it,  and  go  between  the 
cars  for  the  purpose. 

The  trial  court,  after  hearing  the  evidence, 
directed  the  jury  to  return  a  verdict  for  the  defend- 
ant. This  was  done  accordingly,  and  judgment 
entered  on  the  verdict. 
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We  think  the  ease  should  have  been  submitted  to 
the  jury.  It  is  the  duty  of  the  master  to  exercise 
ordinary  care  in  seeing  that  his  servants  are  pro- 
vided with  a  reasonably  safe  place  in  which  to  work, 
and  that  the  instrumentalities  and  appliances  to  be 
used  by  them  are  in  a  reasonably  safe  and  suitable 
condition.  And  he  cannot  escape  responsibility  for 
a  disregard  of  his  duty  by  delegating  its  perform- 
ance to  an  employee.  Such  employee,  without  regard 
to  his  rank,  would  represent  the  master ;  he  would 
not  be  a  fellow-servant  of  the  other  employees,  and 
his  negligence  would  be  the  master's  negligence. — 
Grard  v.  Varvey,  21  Colo.  329 ;  Milling  &  Elevator 
Co,  r,  Mitchell,  26  Colo.  284;  McKean  v.  Fuel  <S:  Iron 
Co.,  18  Colo.  App.  285,  71  Pac.  425. 

Whether  we  regard  the  train  of  cars  as  the  place 
on  and  about  which  Roche  was  required  to  work,  or 
the  cars  as  the  instrumentalities  and  appliances  he 
was  required  to  use,  is  immaterial.  The  same  prin- 
ciple is  applicable  in  either  case,  and  for  brevity  we 
shall  treat  the  cars  as  appliances.  Now  one  of  the 
appliances  furnished  to  Roche  was  a  car  loaded  with 
mining  timbers.  Car  and  load  together  constituted 
the  appliance;  and  if  the  load  was  in  a  dangerous 
<?ondition,  the  appliance,  of  which  it  was  a  part,  also 
was.  Tn  his  testimony,  Bair,  the  conductor,  said: 
**  Anything  in  reference  to  the  car  itself  or  to  the  load 
which  is  upon  it,  which  enhances  the  danger  of  ope- 
rating it,  either  to  the  company  or  the  employee,  is 
a  bad-order  car."  Whether  the  log  was  placed  in 
its  dangerous  position  at  the  loading  of  the  car,  or 
was  afterwards  forced  backward  bv  the  motion  of 
the  train,  or  otherwise,  does  not  directly  appear;  but 
whatever  the  cause,  the  company  was  responsible  for 
the  condition  of  the  car  when  it  was  turned  over  to 
Eoche,  if  such  condition  was,  or,  by  the  exercise  of 
reasonable  care,  might  have  been,  known  to  it. — Cor- 
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bin  v.  Railroad  Co.,  64  Minn.  185;  George  v.  Clark, 
85  Fed.  608 ;  Hannah  v.  Railroad  Co.,  154  Mass.  529 ; 
Grant  v.  Varney,  supra;  Milling  and  Elevator  Co.  v. 
Mitchell,  supra;  McKean  v.  Fuel  <&  Iron  Co.,  supra. 

But  it  is  contended  that  there  was  no  evidence 
that  prior  to  the  jolt  caused  by  the  coupling  of  the 
helper  engine,  this  timber  projected  beyond  the 
others ;  that  a  condition  which  did  not  exist  could  not 
have  been  known,  and  that  the  absence  of  some  kind 
of  a  showing  of  its  previous  projection  was  a  fatal 
failure  of  proof.  It  is  true  that  the  projection  had 
not  been  seen  by  any  witness  until  after  the  accident ; 
but  Bair  testified  that,  as  a  general  rule,  in  the  case 
of  a  load  of  logs,  when  there  was  a  shunting,  the 
whole  load  shifted  together.  It  is  true,  he  said,  that 
this  particular  log  may  not  have  been  bound  by  the 
other  logs,  but  he  expressed  the  opinion  that  it  must 
have  projected  before  the  coupling.  It  would  also 
seem  from  the  statements  of  this  witness  that,  as  a 
rule,  logs  were  loaded  carelessly.  He  said  they  were 
generally  rolled  on  in  any  way.  His  testimony,  taken 
as  a  whole,  presented  an  important  question  of  fact, 
to  be  settled,  not  by  the  court,  but  by  the  jur^^  If,  as 
a  general  rule,  whatever  would  cause  a  movement 
among  the  logs  would  shift  the  whole  load ;  as  no  rea- 
son was  shown  why  this  load  was  not  subject  to  the 
general  rule,  and  as  the  abrupt  coming  together  of 
the  cars  did  not  disturb  the  other  logs,  an  inference 
would  be,  at  least,  allowable  that  it  did  not  disturb 
this.  Indeed,  reasoning  from  the  probability  that 
whatever  would  move  one  stick  of  timber  would  move 
the  entire  load,  the  jur^*  might  have  found  that  the 
original  position  of  the' log  had  not  been  changed— 
that  it  was  left  projecting  when  it  was  put  upon  the 
car:  and  such  conclusion  would  be  strengthened  by 
the  evidence  of  the  careless  manner  in  which  logs 
were  loaded  upon  cars. 

14 
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But  it  is  insisted  that  Roche  ought  to  have  seen 
the  projecting  timber,  and  that,  with  the  projection 
visible  before  him,  his  placing  himself  in  a  position 
of  exposure  to  injury  from  it,  was  his  own  negligence. 
It  may  be  that  Roche  was  guilty  of  such  contributory 
negligence  as  would  preclude  a  recovery  in  this 
action,  but  we  do  not  think  the  evidence  so  conclusive 
as  to  warrant  the  trial  judge  in  taking  the  question 
from  the  jury..  It  must  be  presumed  that  he  went 
between  the  cars  for  some  purpose  connected  with 
his  duty  as  a  brakeman ;  the  train  was  being  put  in 
readiness  to  move,  and  he  may  have  thought  that 
what  he  had  to  do  must  be  done  quickly ;  the  time  was 
early  morning,  and  complete  daylight  had  not  come ; 
he  had  the  right  to  assume  that  the  company  had  seen 
to  the  safety  of  the  car ;  if  he  was  in  haste,  and  pro- 
ceeding by  an  imperfect  light,  the  projecting  timber 
may  well  have  escaped  his  observation ;  and  whether, 
under  all  the  circumstances  disclosed  by  the  evi- 
dence, he  might  justly  be  charged  with  contributory 
negligence,  was  for  the  jury  to  say. — Railroad  Co.  v. 
Everett,  152  U.  S.  107 ;  Corbin  v.  Railroad  Co.,  supra. 

As  the  questions  of  the  defendant's  negligence 
and  Roche's  contributory  negligence  could  be  deter- 
mined only  by  the  jury,  the  court  erred  in  directing 
a  verdict. 

The  judgment  must  be  reversed. 

Reversed. 

Maxwell,  J.,  not  sitting. 


[No.  2323.] 

The  McKinley-Lanning  Loan  and  Trust  Company 

•  et  al.  v.  Varney. 

1.     Evidence— Quieting  Title — ^Trust  Deeds. 

Evidence  held  insufficient  to  sustain  a  finding  that  defend- 
ant in  a  suit  to  quiet  title  was  the  owner  or  holder  of  a  certain 
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trust  deed  or  trust  deeds  on  the  property  in  controversy,  or  had 

any  substantial  interest  In  the  same. 

2.     Evidence— Quieting  Tltie-— Tax  Deeds — Payment  of  Taxes. 

In  an  action  to  quiet  title,  where  plaintiff  claimed  title  under 
a  tax  deed,  evidence  held  insufficient  to  sustain  a  finding  that 
plaintiff  had  paid  a  certain  sum  as  taxes  on  the  property  in  con- 
troversy. 

Appeal  from  the  District  Court  of  Phillips  County. 

Mr.  Wm.  T.  Rogers,  for  appellant. 

Mr.  J.  S.  Bennett  and  Mr.  John  H.  Chiles,  for 
appellee. 

Maxwell,  J. 

This  action  was  commenced  under  section  255  of 
the  Civil  Code,  by  the  appellee,  plaintiff  below,  who 
averred,  in  his  amended  complaint,  that  he  was  the 
owner  and  in  possession  of  a  quarter  section  of  land 
in  Phillips  county,  Colorado;  that  the  defendants 
claimed  title  to  said  land  by  virtue  of  a  tax  deed; 
that  The  McKinley-Lanning  Loan  &  Trust  Company 
was  the  owner  of,  and  held  two  trust  deeds  against, 
said  land;  that  W.  H.  Carnahan  and  the  trust  com- 
pany was  one  and  the  same,  and  were  the  owners  of 
said  trust  deeds,  or  beneficiaries  of  the  same,  and 
that  said  trust  deeds  were  a  cloud  on  the  title  of 
plaintiff. 

The  defendants,  by  their  answer,  denied  that  the 
plaintiff  was  the  owner,  or  in  possession  of,  the  prepa- 
ises  in  controversy,  and  averred  that  the  title  of  plain- 
tiff was  derived  from  a  pretended  tax  deed,  dated 
May  26,  1899,  recorded  May  27,  1899,  under  a  pre- 
tended tax  sale  of  said  land,  December  11,  1893,  for 
taxes  assessed  for  the  vear  1892;  that  said  tax  deed 
was  void  for  reasons  set  forth  in  the  answer;  that 
October  16,  1899,  the  treasurer  of  Phillips  count^%  by 
virtue  of  a  tax  sale  of  said  land,  December  12,  1895, 
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for  delinquent  taxes  for  the  year  1894,  made,  exe- 
cuted and  delivered  to  the  trust  company  a  treas- 
urer's deed  to  said  land,  which  deed  was  recorded 
October  18,  1899,  whereby  the  trust  company  became 
the  owner  of  said  land. 

The  plaintiff's  reply  put  in  issue  the  affirmative 
allegations  of  the  answer. 

The  case  was  tried  upon  the  issues  joined,  to  the 
court  without  a  jury. 

The  plaintiff,  to  maintain  the  issues  on  his  part, 
produced  the  tax  deed  set  forth  in  his  complaint,  and 
offered  the  same  in  evidence,  which,  upon  objection, 
was  excluded.  This  is  the  only  evidence  offered  by 
the  plaintiff  to  prove  his  title  or  possession  of  the 
premises.  The  plaintiff  introduced  evidence  to  prove 
that  the  trust  company  and  Camahan  were  one  and 
the  same,  and  were  the  owners  of  the  trust  deeds 
averred  and  set  forth  in  the  complaint,  and  also  tes- 
timony to  prove  the  amount  paid  by  the  plaintiff, 
Varney,  at  the  tax  sale,  under  which  he  claims  title, 
and  the  amount  of  subsequent  taxes  paid  by  him. 

The  defendants,  to  sustain  the  affirmative  alle- 
gations of  their  answer  and  cross-complaint,  intro- 
duced the  tax  deed  executed  by  the  county  treasurer 
of  Phillips  county,  conveying  to  the  trust  company 
the  land  in  controversy.  No  other  evidence  was  intro- 
duced by  the  defendants. 

The  court  found  that  the  tax  deed  of  the  plaintiff 

was  null  and  void ;  that  the  tax  deed  to  the  trust  com- 

i  ' 

pany  was  valid,  and  that  the  trust  company  was  the 
owner  of  and  entitled  to  possession  of  the  land  in  con- 
troversy; that  the  trust  company,  at  the  commence- 
ment of  tliis  action,  was  the  owner  and  holder  of  cer- 
tain trust  deeds  upon  the  property  in  question  or  had 
a  substantial  interest  in  the  same;  that  the  amount 
paid  by  the  plaintiff  as  taxes  on  said  land,  by  reason 
of  the  tax  deed  issued  to  him  and  subsequent  to  such 
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issuance,  was  $43.18,  which  amount  the  trust  com- 
pany should  refund  to  the  plaintiff;  that  there  was 
no  tender  made  before  answering  or  before  trial.  The 
decree  was  in  accordance  with  the  findings  and 
ordered,  ''that  upon  the  payment  into  court  of  the 
sum  of  $43.18  for  the  use  of  the  plaintiflF,  within 
thirty  days  from  the  filing  of  this  decree,  the  title  of 
said  defendant.  The  McKinley-Lanning  Loan  &  Trust 
Company,  should  be  and  become  absolute,  and  upon 
failure  to  pay  such  amount  within  the  time  named, 
this  decree  should  be  and  remain  inoperative  and  of 
no  effect." 

It  is  assigned  for  error  that  the  findings  and 
decree  of  the  court  were  not  sustained  by  the  evi- 
dence and  are  against  the  law. 

It  is  abundantly  apparent,  from  the  record,  that 
the  only  matter  in  controversy  between  the  parties 
is  the  $43.18  found  to  be  due  the  plaintiff,  Varney, 
.on  account  of  taxes  paid  by  him  at  the  tax  sale  and 
subsequent  thereto,  and  the  order  or  decree  against 
the  trust  company  requiring  the  payment  of  this 
amount  into  court,  before  the  decree  should  become 
effective. 

There  is  not  suflScient  evidence  in  the  record  to 
sustain  the  findings  of  the  court,  that  the  trust  com- 
pany was  ''the  owner  and  holder  of  a  certain  trust 
deed  or  trust  deeds  upon  the  property  in  question, 
or  had  a  substantial  interest  in  the  same,"  or  that 
"the  plaintiff  had  paid,  as  taxes  on  said  land  by  rea- 
son of  the  tax  deed  issued  to  him  and  subsequent  to 
such  issuance,  $43.18." 

Indeed,  a  careful  reading  of  the  transcript  of  the 
evidence  leads  to  the  conclusion  that  there  is,  in  the 
record,  an  entire  absence  of  competent  evidence  in 
support  of  the  last  above  finding  of  the  court. 


214  Rawungs  v.  Clark.  [19  C.  A. 

For  the  foregoing  reasons  the  judgment  of  the 
court  below  will  be  reversed  and  the  cause  remanded. 

Reversed. 

[No.  2331. J 

Eawlings  V.  Clark. 

1.  Evidence— Negligence. 

In  an  action  for  wages  due  plaintiff  from  defendant,  where 
defendant  set  up  a  counterclaim  based  on  plaintlfTs  alleged 
negligence  in  leaving  a  load  of  wheat  in  a  wagon  standing  in  a 
corral  whereby  defendant's  horses  were  killed  by  eating  the 
wheat,  evidence  that  defendant  had  been  in  the  habit  of  leaving 
wheat  fn  the  wagon  in  the  corral,  was  admissible  upon  the  ques- 
tion of  plaintiff's  negligence. 

2.  Appellate  Practice — Assignment  of  Error — Evidence. 

An  assignment  of  error  based  on  the  rejection  of  evidence 
will  not  be  considered  where  the  assignment  was  not  based  on 
the  question  that  was  asked  the  witness,  and  the  question  that 
was  asked  was  not  assigned. 

3.  Evidence — Negligence. 

In  an  action  by  an  employee  against  his  employer  for  wages, 
where  defendant  set  up  a  counterclaim  based  on  plaintiff's  neg- 
ligence in  leaving  a  load  of  wheat  uncovered  and  exposed  where- 
by defendant's  horses  were  killed  by  eating  the  wheat,  where 
there  was  no  evidence  that  plaintiff  had  not  taken  proper  precau- 
tion to  protect  the  wheat,  evidence  of  a  statement  made  by  plain- 
tiff to  the  effect  that  the  wheat  was  protected  was  properly 
rejected. 

Appeal  from  the  County  Court  of  Mesa  County. 

Mr.  Samuet.  G.  McMullin,  for  appellant. 

Mr.  A.  L.  Jeffrey,  for  appellee. 

Thomson,  P.  J. 

The  appellant  was  the  proprietor  of  a  ranch  in 
Mesa  county,  and  the  appellee  was  in  his  employ. 
The  appellee  brought  this  suit  against  him  for  wages 
due,  and  money  expended  at  his  request.  The  defend- 
ant admitted  the  plaintiff's  claim  in  full;  but  inter- 
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posed  a  counterclaim  in  a  larger  amount.  The  facts 
alleged  as  constituting  the  counterclaim  were  that, 
on  a  certain  day,  the  defendant  sent  the  plaintiff  to 
the  town  of  DeBeque  to  bring  a  load  of  wheat  to  the 
ranch.  Plaintiff  accordingly  brought  the  wheat,  and, 
instead  of  unloading  it  and  putting  it  into  the  gran- 
ary, left  the  load  standing  in  the  corral.  The  next 
morning  the  defendant,  discovering  the  wheat  in  the 
corral,  directed  the  plaintiff  to  put  it  into  the  granary 
and  then  left  for  DeBeque.  He  returned  after  dark, 
and,  supposing  the  wheat  had  been  put  into  the  gran- 
ary, unhitched  his  horses  and  turned  them  into  the 
corral.  During  the  night  they  found  the  wheat,  and 
ate  of  it  until  they  foundered  themselves,  and  three 
of  them  shortly  afterwards  died. 

The  testimony  of  the  defendant  as  to  his  direc- 
tion to  the  plaintiff,  the  failure  to  unload  the  wheat, 
the  fact  that  some  of  it  was  eaten  by  the  horses,  the 
subsequent  death  of  three  of  the  horses  and  their 
value,  substantially  supported  the  statements  of  his 
counterclaim ;  however,  he  said  he  did  not  know  how 
much  of  the  wheat  the  horses  had  eaten,  and  was  not 
acquainted  with  the  condition  produced  by  founder, 
but  it  was  generally  known  that  eating  wheat  would 
founder  horses. 

The  defendant's  testimony  that  he  had  directed 
the  plaintiff  to  unload  the  wheat,  was  squarely  con- 
tradicted by  the  latter.  It  was  testified  by  the  plain- 
tiff, and  denied  by  his  adversary,  that  the  defendant, 
himself,  had  on  several  occasions  left  wheat  unloaded 
in  the  corral  where  it  could  be  reached  by  the  horses. 
There  was  no  evidence  that  any  considerable  quantity 
of  this  wheat  had  been  eaten ;  and  an  examination  of 
the  horses'  intestines  immediately  after  their  death 
disclosed  but  slight  traces  of  wheat.  The  counter- 
claim was  disallowed  and  judgment  given  for  the 
plaintiff,  from  which  defendant  has  appealed. 
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We  must  accept  the  court's  findings  upon  the 
conflicting  testimony,  and  its  judgment  is  conclusive 
upon  us  that  the  defendant  did  not  direct  the  unload- 
ing of  the  wheat ;  that,  therefore,  in  failing  to  unload 
it  the  plaintiff  disobeyed  no  order,  and  that  the 
defendant  had  a  number  of  times,  within  the  observa- 
tion of  the  plaintiff,  left  loads  of  wheat  exposed  in 
the  same  manner  that  the  plaintiff  left  this.  Nothing 
can  be  claimed  against  the  plaintiff  on  account  of 
disobedience  of  instructions,  for  there  were  none.  If 
it  might  be  said  that,  even  in  the  absence  of  instruc- 
tion, his  failure  to  unload  the  wheat  constituted  neg- 
ligence, the  defendant  is  hardly  in  a  position  to  make 
the  charge.  If  he  set  the  example  and  gave  no  con- 
trary orders,  we  do  not  see  how  he  could  complain 
that  his  employee  did  exactly  what  he  did  himself. 
He  could  not  exj)ect  the  defendant,  without  sugges- 
tion, to  change  his  own  method  of  conducting  his  busi- 
ness. Unless  error  i)rejudicial  to  the  defendant  was 
committed  in  the  course  of  the  trial,  we  see  no  way  to 
avoid  an  affirmance  of  the  judgment. 

Error  is  assigned  to  rulings  on  evidence  offered. 
Objection  was  made  to  the  testimony  showing  the 
defendant's  habit  of  leaving  his  wheat  unloaded  in 
the  corral.  Counsel  has  neglected  to  advise  us  of  the 
specific  grounds  upon  which  he  regards  the  evidence 
as  inadmissible.  It  occurs  to  us  that  it  was  properly 
received  on  the  question  of  the  plaintiff's  negligence. 
If,  in  the  absence  of  specific  instruction,  he  simply 
conformed  his  methods  to  those  of  his  employer,  the 
latter  cannot  justly  complain  of  his  conduct.  It  is 
assigned  for  error  that  the  court  refused  to  ]>ermit 
the  defendant  to  testify  in  rebuttal  as  to  what  he  saw 
witness  Lightfoot  do  and  find  when  he  cut  one  of  the 
horses  open.  No  question  was  asked  him  either  in 
chief  or  rebuttal  that  called  for  any  such  testimony. 
He  was  asked  if  he  was  present  when  the  witness 
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Lightfoot  cut  one  of  the  horses  open,  and  he  an- 
swered, '^I  was  there  when  he  started.''  After  the 
question  w^s  answered,  it  was  objected  to  as  not  being 
proper  rebuttal,  and  the  objection  was  sustained. 
But  this  ruling  is  not  assigned  for  error,  and  as  the 
obvious  inference  from  the  answer  is  that  the  defend- 
ant was  present  only  when  Lightfoot  commenced,  and 
was  not  present  when  the  operation  was  com])leted, 
he  could  not  have  seen  what  Lightfoot  found,  and 
could  not  have  answered  the  supposed  question.  But 
as  the  question  which  was  asked  is  not  assigned,  and 
as  the  assignment  made  is  not  based  on  the  question 
that  was  asked,  there  is  nothing  for  us  to  consider. 
Complaint  is  also  made  that  the  court  refused  to 
allow  Mrs.  Rawlings  to  testify  to  a  conversation  with 
the  defendant,  ''which  would  establish  the  fact  that 
she  believed  and  had  a  right  to  believe  that  the  wheat 
was  perfectly  safe";  and  also  refused  to  allow  one 
Helen  Mathews  to  testify  that  on  the  evening  of  the 
defendant's  return  from  DeBeque,  and  aftei-  his 
return,  the  plaintiff  stated  to  Mrs.  Rawlings  that  the 
load  of  wheat  was  ''covered  and  i^rotected,  and  had 
on  high  sideboards,  so  that  stock  could  not  get  to  it" 
The  testimony  was  refused  on  the  ground  that  it  was 
not  proper  rebuttal.  We  do  not  think  it  necessary  to 
decide  whether  it  was  proper  rebuttal  or  not.  There 
was  no  evidence  that  the  wheat  was  not  covered  up 
and  protected,  or  that  it  did  not  have  on  high  side- 
boards. A  partj''  charging  negligence  must  prove  it, 
and  if  the  wheat  was  not  covered  and  protected,  evi- 
dence of  the  fact  should  have  been  forthcoming  in 
behalf  of  the  defendant.  8ome  such  evidence  was 
necessarv  to  render  the  conversation  admissible.  And 
a  statement  that  the  wheat  was  safe,  if  made,  was 
merely  the  expression  of  an  opinion,  which  may  have 
been  formed  from  previous  experience  in  connection 
witi  wheat  left  in  the  same  place  by  the  defendant. 
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and  which  may  have  been  justified  by  that  exi>erience. 
As  the  defendant  offered  no  evidence  thpt  the  plain- 
tiff had  not  taken  proper  precaution  to  protect  the 
wheat,  nor  any  evidence  from  which  it  might  be  gath- 
ered that  the  supposed  statement  was  not  true,  or  the 
opinion  not  substantially  grounded,  the  proposed 
proof  was  immaterial  and  it  was  properly  rejected. 
Let  the  judgment  be  aflRrmed. 

Affirmed, 

I  19    2181 

;fig_292J  [No.  2330.] 

Mebriner  v.  Jeppson  et  al. 

1.     Appellate  Practice — Bill  of  Exceptions — Motion  to  Strilce. 

A  motion  to  strike  out  a  bill  of  exceptions  on  the  ground 
that  the  trial  court  extended  the  time  allowed  for  presenting 
such  bill  of  exceptions  after  the  time  as  originally  fixed  had 
expired  and  after  the  term  of  court  had  expired,  comes  too  late 
when  filed  after  appellant  had  filed  his  abstract  of  record  and 
brief. 

I.     Appellate    Practice— Evidence— -Abstract   of    Record — Assign- 
ment of  Erroi^— Contracts. 

An  assignment  of  error  based  on  the  admission  of  Improper 
evidence  in  relation  to  a  written  contract  will  not  be  considered 
where  the  written  contract  is  not  presented  in  the  abstract  of 
record. 

3.  Same. 

An  assignment  of  error  based  on  the  construction  of  a  writ- 
ten contract  will  not  be  considered  where  the  contract  is  not 
presented  by  the  bill  of  exceptions. 

4.  Evidence — Wages— Contracts. 

In  an  action  for  wages,  in  the  absence  of  an  express  contract 
fixing  the  compensation  to  be  paid,  testimony  of  competent  wit- 
nesses as  to  the  value  of  services  rendered  is  proper. 

5.  Appellate    Practice — Instructions  — Contracts  —  Abstract   of 

Record. 
An  assignment  of  error  based  on  instructions  given  relative 
to  a  written  contract  will  not  be  considered  where  the  contract 
Is  not  presented  in  the  abstract  of  record. 

Appeal  from  the  County  Court  of  Teller  County. 
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Messrs.  Abbott  &.  Mullahey  and  Mr.  S.  E. 
Bbowne,  for  appellant. 

Messrs.  Thomas  &  Thomas,  for  appellees. 

Maxwell,  J. 

A  preliminary  motion  to  strike  the  bill  of  excep- 
tions mnst  first  be  disposed  of. 

The  appeal  was  allowed  April  20,  1900,  upon 
condition  that  an  appeal  bond  be  filed  within  thirty 
days,  and  thirty  days  thereafter  within  which  to  pre- 
pare and  serve  a  bill  of  exceptions.  June  20,  1900, 
after  the  adjournment  of  the  term  at  which  the  judg- 
ment was  rendered  and  appeal  allowed,  the  court 
granted  an  extension  of  time  until  July  3,  within 
which  to  file  a  bill  of  exceptions.  This,  upon  notice 
of  motion  to  counsel  for  appellees,  who  made  no 
appearance  at  the  time  motion  was  noticed  for  hear- 
ing. 

The  transcript  of  the  record  was  filed  in  this 
court  September  12,  abstract  of  record  October  1, 
brief  of  appellant  October  19,  motion  to  strike  No- 
vember 17.  The  motion  to  strike  was  for  the  reason 
that  the  time  of  tendering  the  bill  of  exceptions  had 
expired  before  the  order  granting  the  extension  of 
time  was  made.  Conceding  this  point,  which  we  do 
not  decide,  the  motion  to  strike  came  too  late. — Board 
of  County  Commissioners  San  Juan  County  v.  Tul- 
ley,  17  Colo.  App.  113,  67  Pac.  346;  Reynolds  v. 
Campling,  21  Colo.  86,  39  Pac.  1092. 

It  seems  that  this  was  an  action  by  appellees 
against  appellant,  to  recover  for  work  done  under  a 
written  contract  to  construct  a  wagon  road  upon  and 
across  three  mining  claims  in  the  Cripple  Creek  min- 
ing district.  The  case  was  tried  to  a  jury  in  the 
county  court  of  Teller  county,  on  an  appeal  from  a 
justice  of  the  peace.     The  trial  in  the  countv  court 
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resulted  in  a  verdict  and  judgment  for  $3()0  against 
appellant,  who  prosecutes  this  appeal. 

The  opening  statement  in  the  brief  of  appellant 
is  as  follows: 

**A  cursorj'  examination  of  the  abstract  of  rec- 
ord in  this  case  will  disclose  the  fact  that  the  errors 
of  the  trial  court  complained  of  by  the  appellant  all 
center  about  and  relate  to  the  contract  entered  into 
between  the  appellant  and  the  appellees.  (Folio 
159.)'' 

An  examination  of  Folio  159  of  the  abstract  of 
record  discloses  the  following :  **  159 — Copy  of  plain- 
tiffs'  Ex.  ^  A.'    THECOXTRACT." 

At  Folio  6  of  Iho  record  we  find:  ** Contract 
marked  Ex.  *A.'  identified  and  introduced  without 
objection." 

The  foregoing  are  the  only  references  to  the  con- 
tract in  the  abstract  of  record,  except  as  the  same 
is  incidentally  referred  to  in  the  testimony  of  two 
witnesses. 

We  are  entirely  unadvised  bv  the  abstract  of  ree- 
ord  as  to  the  terms,  conditions  and  limitations  of  this 
contract. 

The  first  contention  of  appellant  is  that  the  court 
erred  in  admitting  improper  evidence  in  relation  to 
tlio  written  contract.  Not  having  the  written  con- 
tract before  us,  we  must  decline  to  consider  or  pass 
upon  this  point. 

For  the  same  reason  we  cannot  entertain  or 
decide  the  second  point  urged  by  appellant  for  a 
reversal,  as  it  maintains,  that  the  contract  was  an 
entire  contract,  which  should  have  been  fully  per- 
formed before  appellant  could  have  been  called  upon 
to  accept  or  pay  for  any  work  done  under  its  con- 
tract. 

We  learn  from  the  testimony  that,  in  addition  to 
the  work  covered  by  the  contract,  certain  extra  work 
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was  performed  by  appellees.  Over  the  objection  of 
appellant,  testimony  was  introduced  as  to  the  value 
of  this  work,  and  this  is  assigned  as  error. 

This  testimony  was  proper.  In  the  absence  of  an 
express  contract,  fixing  the  compensation  to  be  paid, 
testimony  of  competent  witnesses,  as  to  the  value  of 
services  rendered,  is  proper. 

It  is  contended  by  appellant  that  the  court  erred 
in  its  instnictions  to  the  jury.  The  only  reference  to 
instructions  in  the  abstract  of  record  is  as  follows: 

'  *  Folio  164-176,  Instructions.  Defendant  excepts 
to  the  instructions  of  the  court  and  to  each  and  every 
of  them. ' ' 

Not  a  single  instruction  is  printed  in  the  abstract 
of  record.  In  the  '^Assignment  of  Errors,"  printed 
under  the  same  cover  with  the  abstract  of  record, 
four  instructions  said  to  have  been  given  by  the  court 
are  set  forth,  upon  which  error  is  predicated.  Each 
of  the  instructions  objected  to  is  based  upon,  relates 
to  or  involves  a  construction  of  the  written  contract. 
It  is  unnecessary  to  decide  whether  the  propositions 
embraced  in  these  instructions  are  correct  or  not  in 
the  abstract. 

The  nature  of  the  evidence  must  determine  the 
character  of  the  instructions  given. 

Not  having  the  contract  befofe  us,  it  is  impos- 
sible to  determine  whether  or  not  there  was  error  in 
these  instructions. 

We  have  thus  disposed  of  all  assignments  of 
error  relied  upon  by  counsel  for  appellant,  without 
touching  the  merits  of  the  controversy. 

Rule  14  of  the  rules  of  this  court  reads  as  fol- 
lows: *'Tf  the  abstract  filed  shall  not  present  the 
parts  of  the  record  to  which  reference  is  made  in  the 
assignments  of  errors,  the  appeal  or  writ  of  error 
mav  be  dismissed." 

A  motion  to  diwsmiss  this  appeal  for  failure  to 
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comply  with  the  forgoing  rule  should  have  been 
granted,  as  little  or  no  attempt  was  made  to  comply 
with  the  plain  requirements  of  this  rule. 

The  judgment  will  be  aflSrmed.  Affirmed. 


M    wtl  [No.  2324.] 


Beaman^  Sheriff,  v.  Stewart. 

1.  Measure  of  Damages — ^Conversion  of  Property. 

The  measure  of  damages  for  the  conversion  of  property  Is 
its  value  at  the  time  of  conversion,  with  legal  interest  from  the 
time  of  conversion. 

2.  Same — Evidence — Market  Vaiue — Purchase  Price. 

In  arriving  at  the  measure  of  damages  for  property  con- 
verted it  is  sometimes  proper  to  take  into  consideration  the  cost 
of  the  property;  but  where,  in  an  action  for  the  value  of  a  phae- 
ton, there  was  ample  evidence  as  to  its  market  value  at  the  time 
of  its  conversion,  and  plaintiff  testified  that  he  purchased  it  for 
his  own  use  at  a  nominal  price,  it  was  not  error  to  refuse  to  per- 
mit defendant  to  question  plaintiff  as  to  what  he  paid  for  the 
phaeton. 

3.  Measure    of    Damages — PurcKiase    Price^E  vide  nee — instruc- 

tions. 
In  an  action  for  the  value  of  property  converted,  where  there 
was  no  evidence  as  to  the  price  paid  for  it  by  plaintiff,  an  instruc- 
tion to  the  effect  that  the  measure  of  damages  was  the  amount 
paid  for  the  property,  was  properly  refused. 

4.  Estoppel — Executions — Notice  of  Ownersliip  of  Property. 

Where  at  the  time  defendant,  a  sheriff,  levied  on  certain 
property,  he  was  told  by  plaintiff  that  the  property  did  not  belong 
to  the  execution  defendant,  to  which  defendant  responded  that 
he  was  indemnified  and  was  acting  under  advice  from  the  attor- 
ney of  the  execution  creditor,  and  that  he  intended  to  make  the 
levy,  and  did  make  it,  the  plaintiff  was  not  estopped  to  maintain 
an  action  for  the  property  because  he  failed  to  notify  the  sher- 
iff that  he  was  the  owner  of  the  property  before  the  levy  was 
made. 

Appeal  from  the  County  Court  of  Pueblo  County. 
Mr.  Wtlltam  B.  Vates,  for  appellant. 
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Mr.  H.  G.  Bell  and  Mr.  L.  A.  Crane,  for  ap- 
pellee. 

Maxwell,  J. 

This  suit  was  commenced  in  the  court  of  a  justice 
of  the  peace.  The  facts  must  be  gained  from  an 
examination  of  the  record  made  in  the  county  court 
where  the  case  was  tried  on  appeal  from  the  justice 
of  the  peace. 

Stewart,  appellee,  sued  Beaman,  appellant,  to 
recover  the  value  of  a  phaeton  and  top  buggy,  which 
Beaman,  as  sheriff  of  Pueblo  county,  had  levied  upon 
and  sold  under  and  by  virtue  of  two  writs  of  execu- 
tion, issued  out  of  the  district  court  of  Pueblo  county, 
against  The  F.  H.  Stewart  Carriage  Company,  a  cor- 
poration, of  which  Stewart,  appellee,  was  president, 
or  acting  president,  at  the  time  the  carriage  com- 
pany (some  three  months  previous  to  the  happening 
of  the  events  herein)  went  out  of  business,  not  by 
statutory  dissolution,  but  by  a  distribution  of  its 
property  among  some  of  its  creditors,  and  turning 
over  its  place  of  business  to  a  partnership,  consist- 
ing of  appellee  and  John  H.  Frost,  under  the  firm 
name  of  Stewart  &  Frost,  who  were  in  possession  of 
the  premises,  and  in  whose  custody  was  the  personal 
property  at  the  time  the  sheriff  made  the  levy. 

The  case  was  tried  in  the  county  court  to  a  jury, 
which  returned  a  verdict  in  favor  of  appellee,  upon 
which  judgment  was  rendered  and  this  appeal  there- 
from. 

Eighteen  errors  are  assigned,  which,  for  con- 
venience, may  be  arranged  for  consideration  as  fol- 
lows: 

First.  Did  the  court  err  in  refusing  to  permit 
appellant  to  interrogate  appellee  as  to  what  he  paid 
for  the  phaeton,  and  in  refusing  to  instruct  the  jury 
that  the  measure  of  appellee's  damages  was  the 
amount  paid  by  him  for  the  vehicles. 
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comply  with  the  foregoing  rule  should  have  been 
granted,  as  little  or  no  attempt  was  made  to  comply 
with  the  plain  requirements  of  this  rule. 

The  judgment  will  be  aflSrmed.  Affirmed. 
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Beaman,  Sheriff,  v.  Stewart. 

1.  Measure  of  Damages — Conversion  of  Property. 

The  measure  of  damages  for  the  conversion  of  property  is 
its  value  at  the  time  of  conversion,  with  legal  interest  from  the 
time  of  conversion. 

2.  Same — Evidence— Market  Value — Purchase  Price. 

In  arriving  at  the  measure  of  damages  for  property  con- 
verted It  is  sometimes  proper  to  take  into  consideration  the  cost 
of  the  property;  but  where,  in  an  action  for  the  value  of  a  phae- 
ton, there  was  ample  evidence  as  to  its  market  value  at  the  time 
of  its  conversion,  and  plaintifT  testified  that  he  purchased  it  for 
his  own  use  at  a  nominal  price,  it  was  not  error  to  refuse  to  per- 
mit defendant  to  question  plaintiff  as  to  what  he  paid  for  the 
phaeton. 

3.  Measure    of    Damages — Purchase    Price — Evidence— Instruc- 

tions. 
In  an  action  for  the  value  of  property  converted,  where  there 
was  no  evidence  as  to  the  price  paid  for  it  by  plaintlfF,  an  instruc- 
tion to  the  effect  that  the  measure  of  damages  was  the  amount 
paid  for  the  property,  was  properly  refused. 

4.  Estoppel — Executions — Notice  of  Ownership  of  Property. 

Where  at  the  time  defendant,  a  sheriff,  levied  on  certain 
property,  he  was  told  by  plaintiff  that  the  property  did  not  belong 
to  the  execution  defendant,  to  which  defendant  responded  that 
he  was  indemnified  and  was  acting  under  advice  from  the  attor- 
ney of  the  execution  creditor,  and  that  he  intended  to  make  the 
levy,  and  did  make  it,  the  plaintiff  was  not  estopped  to  maintain 
an  action  for  the  property  because  he  failed  to  notify  the  sher- 
iff that  he  was  the  owner  of  the  property  before  the  levy  was 
made. 


Appeal  from  the  County  Court  of  Pueblo  County. 
Mr.  WiLiJAM  B.  Vatks,  for  ay^pellant. 
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Mr.  H.  6.  BfiLXi  and  Mr.  L.  A.  Crane,  for  ap- 
pellee. 

Maxwell,  J. 

This  suit  was  commenced  in  the  court  of  a  justice 
of  the  peace.  The  facts  must  be  gained  from  an 
examination  of  the  record  made  in  the  county  court 
where  the  case  was  tried  on  appeal  from  the  justice 
of  the  peace. 

Stewart,  appellee,  sued  Beaman,  appellant,  to 
recover  the  value  of  a  phaeton  and  top  buggy,  which 
Beaman,  as  sheriff  of  Pueblo  county,  had  levied  upon 
and  sold  under  and  by  virtue  of  two  writs  of  execu- 
tion, issued  out  of  the  district  court  of  Pueblo  county, 
against  The  F.  H.  Stewart  Carriage  Company,  a  cor- 
poration, of  which  Stewart,  appellee,  was  president, 
or  acting  president,  at  the  time  the  carriage  com- 
pany (some  three  months  previous  to  the  happening 
of  the  events  herein)  went  out  of  business,  not  by 
statutory  dissolution,  but  by  a  distribution  of  its 
property  among  some  of  its  creditors,  and  turning 
over  its  place  of  business  to  a  partnership,  consist- 
ing of  appellee  and  John  H.  Frost,  under  the  firm 
name  of  Stewart  &  Frost,  who  were  in  possession  of 
the  premises,  and  in  whose  custody  was  the  personal 
property  at  the  time  the  sheriff  made  the  levy. 

The  case  was  tried  in  the  county  court  to  a  jury, 
which  returned  a  verdict  in  favor  of  appellee,  upon 
which  judgment  was  rendered  and  this  appeal  there- 
from. 

Eighteen  errors  are  assigned,  which,  for  con- 
venience, may  be  arranged  for  consideration  as  fol- 
lows: 

First.  Did  the  court  err  in  refusing  to  permit 
appellant  to  interrogate  appellee  as  to  what  he  paid 
for  the  phaeton,  and  in  refusing  to  instruct  the  jury 
that  the  measure  of  appellee's  damages  was  the 
amount  paid  by  him  for  the  vehicles. 
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Second.  Was  there  error  in  the  court's  refusal 
to  instruct  the  jury  that  an  estoppel  arose  against  the 
appellee,  because  it  was  shown  that  he  mixed  his  own 
goods  with  those  of  others,  upon  which  executions 
were  levied  in  his  presence,  and  by  his  statements 
and  conduct  at  the  time  the  levies  were  made. 

First.  The  measure  of  damages  for  the  conver- 
sion of  property  is  its  value  at  the  time  of  conver- 
sion, with  legal  interest  from  the  date  of  conversion. 
— Schluter  et  al.  v.  Jacobs,  10  Colo.  449;  Sutton  r. 
Dava,  15  Colo.  100;  Sylvester  v.  Craig,  18  Colo.  48; 
Hanuan  r.  Connett,  10  Colo.  App.  171. 

In  arriving  at  such  value  it  is  proper,  in  some 
cases,  to  take  into  consideration  what  the  property 
cost,  as  a  circumstance  to  aid  in  arriving  at  its  value 
at  the  time  in  question. 

In  the  pending  case  appellee  testified  that  he  had 
purchased  the  property  in  controversy  for  his  own 
use  at  a  ''nominal  price,"  and,  with  another  witness, 
testified  to  the  market  value  of  the  ])roperty  at  the 
time  of  conversion.    There  was  abundant  competent 
evidence  before  the  jury  as  to  the  market  value  of  the 
l>roperty  at  the  time  when  it  was  taken,  and  as  the 
verdict  of  the  jury  was  evidently  arrived  at  by  tak- 
ing an  average  of  the  testimony  introduced,  as  to  the 
value  of  the  propert^^  we  do  not  l)elieve  there  was 
prejudicial  error  in  refusing  to  permit  the  appellant 
to  interrogate  appellee  as  to  the  price  he  paid  for  the 
phaeton.    There  was  no  attempt  to  prove  what  appel- 
lee paid  for  the  top  buggy. 

Evidence  of  the  price  paid  by  appellee  having 
been  excluded,  there  was  nothing  in  the  record  upon 
which  to  base  an  instruction  to  the  eflFect  that  the 
measure  of  damages  was  the  amount  paid  for  the 
vehicles,  and  hence  such  an  instruction  was  properly 
refused. 

Second.     The  statement  of  the  second  proposi- 
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tion  relied  upon  by  appellant  involves  an  assumption 
which  is  not  justified  by  the  facts  as  they  appear  from 
the  record.  It  was  not  shown  that  appellee  had  mixed 
his  goods  wdth  those  of  others,  upon  which  executions 
were  levied  in  his  presence. 

The  executions  were  against  the  carriage  com- 
pany. The  evidence  showed  that  the  property  levied 
upon  was  not  the  property  of  the  carriage  company, 
but  was  the  property  of  the  appellee  and  others 
against  whom  there  were  no  executions. 

It  follows,  therefore,  that  the  authorities  cited 
by  appellant  in  support  of  the  proposition  that  it  is 
the  duty  of  a  partj^  who  mixes  his  goods  with  others, 
which  are  subject  to  the  levy  of  an  execution,  to  point 
out  to  the  officer  the  goods  owned  by  him,  and  if  he 
fails  to  do  so  he  is  estopped  from  afterward  claiming 
them,  are  not  in  point. 

Before  the  sheriff  made  the  levy,  appellee  in- 
formed the  sheriff  that  the  property  upon  which  he 
said  he  intended  to  make  the  levy,  and  upon  which  he 
subsequently  levied,  was  not  the  property  of  The  F. 
H.  Stewart  Carriage  Company,  but  did  not  inform 
him  that  he  was  the  owner  of  the  property  in  contro- 
versy in  this  action.    In  reply  to  this  the  sheriff  said 
to  appellee  that  he  was  indemnified,  was  acting  under 
instructions  of  the  attorney  of  the  judgment  cred- 
itors, came  for  the    purpose    of   making    the    levy, 
intended  to  make  it  and  did  make  it.     The  morning 
after  the  sheriff  made  the  levy,  appellee  made  a  writ- 
ten demand  upon  him  for  the  return  of  the  ])roperty 
in  controversy,  which  was  refused,  and  this  suit  com- 
menced within  three  days  thereafter. 

It  is  insisted  by  appellant  that  appellee  is 
estopped  from  maintaining  this  action  by  reason  of 
bis  failure  to  notifv  the  sheriff,  before  the  levy  was 
made,  that  he  was  the  owner  of  the  particular  prop- 
erty involved  in  the  pending  litigation. 

15 
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We  do  not  think  that  the  testimony  in  this  case 
established  the  existence  of  the  essential  and  neces- 
sary elements  of  an  estoppel. 

The  elements  constituting  an  estoppel  and  essen- 
tial and  necessary  thereto  are  clearly  settled  by  the 
courts  of  this  state  in  Patterson  v.  Hitchcock,  3  Colo. 
536;  Griffith  v.  Wright,  6  Colo.  250  ;Ayer  v.  Younker. 
10  Colo.  App.  28,  and  C.  F.  <i  I.  Co.  v.  Lenhart,  6 
Colo.  App.  516. 

There  is  nothi^  in  the  record  in  this  case  to 
indicate  that  the  appellee  said  or  did  anything,  or 
failed  to  say  or  do  anything,  at  or  before  the  time  the 
sheriflF  made  the  levy,  which  was  intended  or  calcu- 
lated to  deceive  or  mislead  the  sheriff,  and  with  the 
intention  of  inducing  the  sheriff  to  act  thereon,  and 
there  is  nothing  to  indicate  that  the  sheriff  was  in- 
duced to  act  upon  any  statement  made  by  the  appellee 
at  or  before  the  time  the  lew  was  made. 

In  Patterson  v,  Hitchcock,  supra,  the  following 
among  others  are  given  as  essential  and  necessary 
elements  of  an  estoppel:  **4 — It  must  have  been 
made  with  the  intention  that  the  other  party  should 
act  upon  it.  5 — The  other  party  must  have  been 
induced  to  act  upon  if  " 

The  absence  of  these  essential  and  necessary  ele- 
ments of  an  estoppel  in  this  case  is  fatal  to  appel- 
lant's contention. 

Failing  to  perceive  any  error  in  the  record,  the 
judgment  will  be  affirmed.  Affirmed. 


19~'226\  TNo.  2325.1 
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1.     Sales — Fraud — Change  of  Posseeaion — Evidence. 

Where  a  corporation  distributed  its  property  amongst  cer- 
tain of  its  creditors  and  went  out  of  business,  and  its  place  of 
business  from  which  some  of  the  property  so  distributed  was  not 
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removed  was  turned  over  to  a  partnership  firm,  one  member  of 
which  had  been  the  president  and  manager  of  the  corporation, 
and  the  partnership  firm  immediately  took  possession  of  the 
premises  and  the  property  therein,  changed  the  signs  on  the 
building  and  paid  the  rent,  and  the  corporation  thereafter  had  no 
possession  of  the  premises  or  the  property  in  controversy,  there 
was  a  sufl3cient  delivery  and  change  of  possession  of  the  property 
to  sustain  the  sale  as  against  an  execution  creditor  of  the  cor- 
poration, who  levied  on  the  property  about  three  months  after 
its  transfer,  as  the  property  of  the  corporation. 

2.  Sales — Consideration — Pre-existing  Debt. 

A  pre-existing  debt  is  a  suflScient  consideration  to  sustain  the 
plea  of  a  bona  fide  purchaser  for  value. 

3.  Corporations — Sales — Preference  of  Creditors. 

•  An  insolvent  corporation  has  the  same  power  to  prefer  its 
creditors  that  a  natural  person  has. 

4.  Corporations — Preference   of   Creditors — Authority    of    Presi- 

dent and  Manager. 
Where  the  assets  of  a  corporation  were  distributed  amongst 
certain  of  its  creditors  by  the  president  and  general  manager 
of  the  corporation,  the  authority  of  the  manager  to  make  such 
distribution  cannot  be  questioned  by  other  creditors  of  the  cor- 
poration, but  such  authority  can  only  be  questioned  by  the  direc- 
tors and  stockholders  of  the  corporation. 

Appeal  from  the  County  Court  of  Pueblo  County. 

Mr.  WiLXiiAM  B.  Vates,  for  appellant. 

Mr.  L.  A.  Crane  and  Mr.  H.  G.  Bell,  for  ap- 
pellee. 

Maxwell,  J. 

The  facts  in  this  case  are  as  follows: 

Appellee  had  been  in  the  employ  of  The  F.  H. 
Stewart  Carriage  Comi)any,  a  corporation,  previous 
to  November  1,  1899. 

The  carriage  company  was  insolvent  and  unable 
to  i)ay  appellee  what  it  owed  him,  $450.00. 

On  or  about  Xovember  1,  1899,  the  carriage  com- 
pany discontinued  business,  that  is,  it  dividf'd  its 
stock  in  trade,  consisting  principally  of  vehicles, 
among  certain  of  its  creditors,  among  whom  was 
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appellee,  turned  over  the  i)remises,  whieli  it  had  occu- 
pied, to  a  firm  composed  of  A.  T.  Stewart,  who  had, 
up  to  that  time,  been  the  president,  or  acting  presi- 
dent and  general  manager  of  the  company,  and  John 
H.  Frost,  under  the  firm  name  of  Stewart  &  Frost, 
which  firm,  since  November  1,  1899,  has  occupied  the 
premises,  paid  the  rent  of  the  same,  transacted  its 
business  there,  under  the  active  management  of  Frost, 
with  one  Edwards  in  charge  of  the  oflSce  and  books. 
It  does  not  appear  that  Frost  had  been  in  any  manner 
connected  with  the  carriage  company.  Edwards,  the 
bookkeeper  of  Stewart  &  Frost,  had  been  in  the. 
employ  of  the  carriage  company  in  various  capacities 
previous  to  November  1,  1899,  but  was  not  an  olBScer 
or  stockholder  of  the  company. 

Appellee  was  the  father  of  A.  T.  Stewart,  who, 
as  before  stated,  was  the  president  of  the  carriage 
company,  and  for  this  reason,  apparently,  the  settle- 
ment with  appellee,  and  apportionment  to  him  of  the 
property  of  the  carriage  company,  was  made  by 
Edwards,  the  bookkeeper,  under  the  direction  and 
authority  of  A.  T.  Stewart. 

It  is. quite  apparent  from  the  record  in  this  case, 
that  all  the  stock  in  trade  of  the  carriage  company 
was  transferred  to  appellee  and  other  employee 
creditors,  in  satisfaction  of  the  several  demands  of 
such  employees,  held  against  the  company  for  ser- 
vices bv  them  rendered  to  it. 

The  property  thus  transferred  to  appellee  and 
other  employees  was  not  removed  from .  the  ware- 
house and  shop  formerly  occupied  by  the  carriage 
company,  and  was  there  remaining,  with  the  consent 
of  Stewart  &  Frost,  when  the  executions  were  levied, 
as  hereinafter  set  forth,  nor  was  such  property 
marked  or  in  any  manner  designated  as  the  property 
of  appellee  and  the  other  persons  to  whom  the  same 
had  been  transferred. 
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The  appellee  and  other  employees  received  the 
property  transferred  to  them  in  settlement  and  satis- 
faction of  their  respective  claims  against  the  carriage 
company. 

After  November  1,  1899,  when  the  carriage  com- 
pany ceased  business  and  Stewart  &  Frost  entered 
into  possession  of  the  premises,  the  signs  on  the 
buildings  were  changed,  and  since  that  date  the  car- 
riage company  has  not  been  in  possession  of  the  prop- 
erty in  controversy,  or  the  premises,  and  has  not 
exercised  any  dominion  or  control  over  the  same,  so 
far  as  disclosed  by  this  record. 

February  8,  1900,  appellant,  as  sheriff  of  Pueblo 
county,  had  in  his  hands  two  executions  issued  out  of 
the  district  court  of  Pueblo  county  against  The  F.  H. 
Stewart  Carriage  Company,  and  on  that  date,  under 
instructions  of  the  attorney  for  the  judgment  credit- 
ors, levied  these  executions  on  the  personal  property 
found  in  the  warehouse  of  Stewart  &  Frost,  includ- 
ing the  property  in  controversy  in  this  action. 

A.  T.  Stewart  was  in  the  office  of  Stewart  & 
Frost,  formerly  the  office  of  the  carriage  company, 
when  the  sheriff  came  there,  and  had  some  conversa- 
tion with  the  sheriff  as  to  the  property  which  was 
subsequently  levied  upon,  during  which  conversa- 
tion, Stewart  told  the  sheriff  that  there  was  no  prop- 
erty of  The  F.  H.  Stewart  Carriage  Company  there, 
that  the  property  belonged  to  someone  else,  and  that 
the  furniture  in  the  office  was  his  personal  property. 
In  reply  to  this  the  sheriff  said  to  A.  T.  Stewart  that 
he  had  been  indemnified,  was  acting  under  instruc- 
tions of  the  attorney  for  the  judgment  creditors, 
came  there  to  make  the  levy  on  the  property  in  the 
warehouse,  and  intended  to  make  it. 

Appellee  was  also  present,  and  at  or  about  the 
time  the  levy  was  made,  claimed  certain  personal 
property  in  the  warehouse  which  was  not  included  in 
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the  levy,  and  is  not  the  property  in  controversy  in 
this  action. 

The  levy  was  made,  and  subsequently  the  i)rop- 
erty  was  advertised  and  sold  under  the  executions. 
The  day  following  the  levy  appellee  demanded  the 
return  to  him,  as  his  property,  of  four  or  five  vehicles 
which  were  in  the  warehouse,  but  which  he  had  not 
claimed  the  preceding  date,  which  demand  •  was 
refused.  Two  days  later  appellee  commenced  suit 
against  appellant  before  a  justice  of  the  peace  for 
the  recovery  of  the  value  of  the  property  levied  upon 
by  the  sheriff,  and  demanded  by  him.  Judgment  went 
against  appellee  in  the  court  of  the  justice  of  the 
peace.  He  appealed  to  the  county  court,  where  the 
case  was  tried  to  the  court  without  a  jury,  resulting 
in  a  judgment  in  appellee 's  favor,  and  appealed  here. 

Counsel  for  appellant  relies  upon  several  grounds 
for  the  reversal  of  the  judgment  in  this  case,  which 
will  be  considered  in  the  order  in  which  they  are  pre- 
sented in  his  brief. 

It  is  earnestly  insisted  that  there  was  not,  in  this 
case,  such  an  immediate  delivery,  and  actual,  open, 
notorious  and  exclusive  change  of  possession  of  the 
property  in  controversy,  as  is  required  by  the  statute 
of  frauds  of  this  state.  A  large  number  of  authorities 
are  cited  in  support  of  this  contention.  The  books 
are  full  of  decisions  of  the  question  involved,  and  no 
good  purpose  can  be  accomplished  by  a  discussion  of 
these  decisions,  as  the  appellate  courts  of  this  state 
have  passed  upon  almost  every  conceivable  phase  of 
this  statute. 

The  trial  court  necessarily  found,  in  arriving  at 
tliG  judgment  rendered  in  this  case,  that  the  delivery 
and  change  of  possession,  required  by  the  statute, 
had  taken  place.  We  have  examined  the  testimony 
with  a  great  deal  of  care,  and  are  entirely  satisfied 
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« 
that  there  was  abundant  evidence  introduced  to  show 

a  compliance  with  the  statute  in  this  regard. 

Appellant  contends  that  a  pre-existing  debt  is 
not  such  a  consideration  as  will  sustain  the  plea 
of  a  bona  fide  purchaser  for  value.  The  courts  of 
this  state  have  decided  otherwise. — Knox  v.  McFar- 
ran,  4  Colo.  586;  Haraszthy  v.  Shandel,  1  Colo.  App. 
137. 

The  question  of  estoppel  in  this  case  is  disposed 
of  by  the  opinion  of  this  court  in  Beaman  v.  Stewart 
No.  2324,  ante,  page  222,  decided  at  this  term,  wherein 
the  facts  are  substantiallv  the  same  as  those  in  the 
case  under  consideration. 

It  is  urged  that  the  assets  of  corporations  are  a 
trust  fund  in  the  hands  of  the  directors  for  the  benefit 
of  all  the  creditors,  and  therefore  the  distribution 
of  the  assets  of  the  corporation,  above  set  forth,  was 
fraudulent  and  void  as  to  these  creditors.  This  court 
has  otherwise  decided  in  Fanvell  v.  Siveetzer,  10 
Colo.  App.  421,  wherein  it  is  held:  *'But  aside  from 
all  this,  the  weight  of  authority  is  that,  in  the  absence 
of  legislative  prohibition,  a  corporation,  even  though 
it  be  insolvent,  has  the  same  power  to  make  a  dis- 
tinction between  creditors,  and  give  preferences  to 
some  over  others,  that  a  natural  person  has.  Dana 
V.  Bank  of  the  U.  8.,  5  W.  &  S.  223 ;  Wilkhiso/i  v. 
Bauerle,  41  N.  J.  Eq.  635;  Catlin  v.  Bank,  6  Conn. 
233 ;  Hospes  v.  Mfg.  Co.,  48  Minn.  174 ;  Morawetz  on 
Corporations,  §  802 ;  Beach  on  Private  Corporations, 
§  358.'' 

The  contention  that  the  apportionment  of  the 
property  of  the  corporation,  made  by  and  under  the 
authority  of  its  president  and  general  manager^  was 
void  as  to  these  judgment  creditors,  because  the  same 
was  made  without  authority  from  the  board  of 
directors  of  the  corporation,  cannot  be  maintained  by 
appellant,  as  the  directors  and  stockholders  of  the 
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corporation  are  alone  vested  with  power  to  question 
the  actions  of  the  managing  oflficer  of  the  company, 
under  the  facts  of  this  case. 

The  evidence  in  the  record  is  against  the  position 
of  appellant,  that  the  value  of  the  property  appor- 
tioned to  appellee  was  so  largely  in  excess  of  the 
amount  due  appellee  from  the  company  as  to  render 
the  transaction  fraudulent  and  void  as  to  the  creditors 
of  the  company.  In  any  event,  the  judgment  of  the 
trial  court  was  one-third  less  than  the  undisputed 
testimony  showed  the  corporation  to  be  indebted  to 
appellee. 

As  lo  the  measure  of  damages,  in  actions  of  this 
nature,  the  rule  in  Beaman  i\  Stewart,  supra,  is  con- 
trolling, under  facts  identical  with  those  in  the  pend- 
ing case. 

Having  decided  adversely  to  appellant,  all  of  the 
propositions  urged  in  his  behalf  for  a  reversal  of  the 
judgment  of  the  trial  court,  and  as  there  is  no  error 
in  the  record,  the  judgment  will  be  affirmed. 

Afjirmed, 

TNo.  2599.) 

Beaman  v.  Stewart. 
Appeal  from  the  County  Court  of  Pueblo  County. 

Mr.  William  B.  Vates,  for  appellant. 
Mr.  L.  A.  Crane  and  Mr.  H.  G.  Bell,  for  ap- 
pellee. 

Maxwell,  J. 

This  case  was  submitted  upon  the  record  and 
briefs  filed  in  No.  2325,  Beammi  v.  Stewart,  ante, 

'  •  Till* 

page  226,  and  involves  the  same  questions,  ^^      , 
material  to  a  determination  of  this  controversy,  a 
for  reasons  there  given  the  judgment  will  be  affinne 

Affirvf^^^^ 
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[No.  2600.] 

Beaman  &  Stewart. 
Appeal  from  the  County  Court  of  Pueblo  County. 

Mr.  William  B.  Vates,  for  appellant. 

Mr.  L.  A.  Crane  and  Mr.  H.  Q.  Bell,  for  ap- 
pellee. 

Maxwell,  J. 

This  case  was  submitted  upon  the  record  and 
briefs  filed  in  No.  2325,  Beaman  v.  Stewart,  a/nte, 
page  226,  and  involves  the  same  questions,  so  far 
as  material  to  a  determination  of  this  controversy, 
and  for  reasons  there  given  the  judgment  will  be 
affirmed. 

Affirmed. 

[No.  2335.1 

The  Board  or  County  Commissioners  of  Lake 

County  v.  Glynn. 

Indigent  Defendants — Attorneys'  Fees — Murder. 

Under  section  1026  Mills'  Ann.  Stats.,  fixing  the  maximuni 
compensation  to  be  paid  by  the  county  to  an  attorney  appointed 
by  the  court  to  defend  an  indigent  defendant  charged  with  r. 
felony,  the  punishment  for  which  is  confinement  in  the  peniten- 
tiary, at  thirty  dollars,  after  the  abolishment  of  capital  punish- 
ment for  murder  an  attorney  appointed  to  defend  an  indigent 
defendant  charged  with  murder  could  only  be  allowed  thirty 
dollars  for  his  services. 

Appeal  from  the  District  Court  of  Lake  County. 

Mr.  Chas.  Cavender,  for  appellant. 

Thomson,  P.  J. 

On  August  7,  1899,  appellee,  an  attorney  at  law, 
was  appointed  by  the  judge  of  the  district  court  af 
Lake  county  to  defend  a  pauper  charged  with  murder, 
^Bd  tried  in   that  court.     The  trial  commenced  the 
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next  day,  and  was  concluded  on  the  day  following. 
The  appellee  defended  the  prisoner,  and,  at  the  con- 
clusion of  the  case,  the  judge  fixed  his  fee  for  his 
services  at  $50.  He  then  presented  his  bill  in  that 
amount  to  the  board  of  county  commissioners  of  Lake 
county  for  allowance.  The  board  denied  him  the  sum 
demanded,  but  entered  an  order  allowing  him  $30. 
He  brought  this  action  to  recover  the  balance.  The 
judgment  was  in  his  favor,  and  the  county  appealed. 

The  authority  of  the  court  to  assign  counsel  to 
indigent  persons,  indicted  for  crimes  or  misdemean- 
ors, is  found  in  section  1025,  Mills '  Statutes ;  and  the 
fees  to  be  allowed  for  services  under  the  assignment 
are  prescribed  in  the  section  immediately  following. 
The  latter  section  limits  the  fee  in  all  cases  of  indict- 
ment for  the  commission  of  a  felony,  the  punishment 
for  which  is  imprisonment  in  the  penitentiary,  to 
$30.  At  the  time  these  services  were  rendered,  the 
death  penalty  had  been  abolished,  and  the  only  pun- 
ishment for  murder  was  imprisonment  in  the  peniten- 
tiary. The  commissioners,  therefore,  in  allowing 
$30,  went  to  the  extreme  limit  of  their  authority. 

Th6  judgment  is  reversed.  Reversed. 


[No.  2329.] 

McArthur,  Receiver,  v.  Boynton. 

1.  Sheriffs — Process — ^Authority. 

The  authority  of  a  sheriff  to  execute  process  is  purely  statu- 
tory, and  no  power  exists  in  him  except  such  as  is  expressly  con- 
ferred or  may  be  fairly  implied. 

2.  Same — Attachments. 

A  writ  of  attachment  directed  to  the  sheriff  of  a  county  can- 
not be  executed  by  the  sheriff  of  any  other  county,  and  cannot 
be  executed  by  the  sheriff  to  whom  it  is  issued  outside  of  bis 
own  county. 

3.  Same — Amendments. 

Where  a  writ  of  attachment  directed  to  the  sheriff  of  one 
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county  was  attempted  to  be  executed  by  the  sheriff  of  another 
county  levying  it  upon  property  in  his  county,  the  levy  was  void 
and  could  not  be  cured  by  amendment  after  the  attempted  levy 
by  changing  the  direction  of  the  writ  to  the  county  in  which  the 
levy  was  made. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Lunt,  Brooks  &  Wilixx)x,  for  appellant. 

Messrs.  McAtjjsteb  &  Gakdy,  and  Messrs.  Ab- 
BiNGTON  &  McAliney,  for  appellee. 

Thomson,  P.  J. 

Replevin  for  a  stock  of  goods,  commenced  Janu- 
ary 25,  1897,  by  D.  R.  McArthur,  receiver  of  The 
California  Mercantile  Company,  against  W.  S.  Boyn- 
ton.  The  answer  denied  ownership  or  a  right  of 
possession  in  the  plaintiff,  and  alleged  that  the 
defendant,  as  sheriff  of  El  Paso  connty,  under  and  by 
virtue  of  a  writ  of  attachment,  in  due  form  issued 
out  of  the  county  court  of  Pueblo  county,  in  a  suit 
therein  pending,  wherein  Chas.  Henkel  &  Co.  were 
plaintiffs,  and  M.  E.  Roundtree  defendant,  levied 
upon  the  stock  and  took  it  into  his  possession  as  the 
property  of  Roundtree.  The  answer  also  alleged  that 
Roundtree  claimed  to  have  sold  the  stock  to  The 
California  Mercantile  Co.  prior  to  the  issuance  of  the 
writ  of  attachment,  but  averred  that  by  reason  of  a 
want  of  compliance  with  certain  of  the  provisions 
of  the  statute  of  frauds,  the  sale  was  void  as  against 
the  attachment  plaintiffs,  and  that  as  against  them, 
the  goods  were  still  the  property  of  Roundtree.  The 
affirmative  statements  of  the  answer  were  denied  by  a 
replication.  The  judgment  was  for  the  defendant,  and 
plaintiff  appeals. 

There  was  evidence  tending  to  show  a  right  of 
possession  of  the  property  in  the  plaintiff  at  the 
time  of  the  commencement  of  this  action.     There 
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was  also  evidence  which  tended  somewhat  in  a  con- 
trary direction;  but  the  title  shown  by  the  plaintiff 
was  good  as  against  one  having  no  right ;  so  that  the 
question  of  the  character  of  the  defendant's  act  in 
taking  the  property  becomes  important.  In  support 
of  the  allegations  in  his  answer  respecting  the  author- 
ity by  which  he  took  possession,  the  defendant  offered 
the  writ  of  attachment  in  Henkel  <&  Co.  v.  Roundtree, 
the  return  of  the  defendant  as  sheriff,  upon  the  writ, 
and  an  order  of  the  court  out  of  which  the  writ  issued, 
purporting  to  amend  it.  This  evidence  was  admitted 
over  the  objection  of  the  plaintiff,  and  whether  it 
was  properly  admitted,  constitutes  tjie  real  question 
in  the  case. 

The  original  writ  was  issued  by  the  county  court 
of  Pueblo  county  on  the  23rd  of  January,  1897.  It 
was  directed  to  the  sheriff  of  Pueblo  county,  and  com- 
manded him  to  attach  all  the  property  of  the  defend- 
ant, Roundtree,  in  that  county  not  exempt  from  exe- 
cution, or  so  much  thereof  as  might  be  necessary  to 
satisfy  the  plaintiff's  demand.  The  writ  was 
delivered  to  the  defendant  as  sheriff  of  El  Paso 
county,  and  he  made  return  upon  it  that  on  the  26tb 
day  of  January,  1897,  he  executed  it  at  Cripple  Creel< 
by  levying  upon  and  taking  into  his  possession  the 
property  in  controversy.  Cripple  Creek  was  then  in 
El  Paso  county.  On  the  26th  day  of  April  following, 
the  county  court,  after  finding  that  the  writ  was 
erroneously  directed  to  the  sheriff  of  Pueblo  county, 
ordered  that  the  direction  be  amended  by  striking  out 
and  erasing  the  word  '^Pueblo"  before  the  word 
** county,"  and  writing  over  the  word  ** Pueblo"  the 
word  ''El  Paso."  This  was  never  done,  and  the 
writ  was  introduced  in  its  original  form.  Whether 
without  a  compliance  with  the  terms  of  the  order 
respecting  erasures  and  substitution,  there  ever  was 
an  amendment  of  the  writ;  or,  whether  the  order 
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itself  might  be  regarded  as  operating  to  amend  it, 
we  need  not  inquire. 

The  general  authority  of  the  sheriff  in  the  matter 
of  the  execution  of  writs  is  defined  in  section  855, 
Mills '  Statutes,  as  follows :  '  *  The  sheriff  in  person, 
or  by  his  undersheriff  or  deputy,  shall  serve  and 
execute,  according  to  law,  all  processes,  writs,  pre- 
cepts and  orders,  issued  or  made  by  lawful  authority, 
and  to  him  directed."  In  relation  to  attachments, 
section  97,  Mills'  Code,  provides  as  follows:  **The 
writ  shall  be  directed  to  the  sheriff  of  any  county  in 
which  the  property  of  such  defendant  may  be,  and 
require  him  to  *  *  *  attach  and  safely  keep  all 
the  property  of  such  defendant  within  his  county,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand.  *  *  * 
Several  writs  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties. "  In  so  far  as  relates 
to  the  execution  of  process,  the  power  possessed  by 
the  sheriff  is  conferred  by  the  statutes ;  and  no  power 
exists  in  him  except  such  as  is  expressly  so  conferred, 
or  may  be  fairly  implied. — See  Benson  v.  Smith,  42 
Me.  414. 

The  original  writ  in  this  case  was,  in  its  terms, 
an  exact  compliance  with  the  statutory  provisions. 
It  was  directed  to  the  sheriff  of  Pueblo  county,  and 
would  have  been  a  complete  protection  to  him  if  he 
had  levied  upon  Boundtree's  property  in  that  county. 
But  it  did  not  authorize  him  to  take  property  outside 
of  that  county,  and  it  did  not  authorize  any  person 
but  him  to  take  property  in  any  county.  When  the 
defendant  seized  the  goods  in  question,  he  was  simply 
a  trespasser.  The  fact  that  he  had  this  writ  in  his 
possession,  is  entirely  immaterial.  The  writ  did  not 
authorize  the  sheriff  of  Pueblo  county  to  lay  hia  hand 
on  propertv  in  FJ  Paso  county,  and  it  did  not  author- 
ize this  defendant  to  lay  his  hand  on  property  any- 
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where.  The  possession  acquired  by  the  defendant 
was  wrongful,  and  not  by  virtue  of  a  levy. — See 
Steel  V.  Metcalf,  4  Tex.  App.  313. 

But  it  is  contended  that  the  order  directing  the 
amendment  of  the  writ  related  back  to  the  time  of 
the  taking,  and  validated  the  act  by  converting  it  into 
a  levy.  Courts  should  be  liberal  in  allowing  amend- 
ments, but  the  limits  are  defined  within  which  they 
should  be  allowed.  Generally,  the  purpose  of -an 
amendment  is  to  cure  some  defect  apparent  on  the 
face  of  the  paper,  or  impart  sufficiency  where  before 
there  was  insufficiency.  But  it  is  not  allowable,  under 
the  guise  of  an  amendment,  to  create  something  new 
or  different.  Thus,  when  a  cause  of  action  is  defec- 
tively or  insufficiently  stated,  the  statement  may  be 
amended  so  as  to  free  it  from  the  defect  or  insuffi- 
ciency; but  the  amended  statement  must  show  the 
same  cause  of  action  attempted  to  be  shown  in  the 
defective  one.  A  new  cause  of  action  cannot  be  sub- 
stituted by  amendment. 

It  is  provided  by  section  117,  Mills'  Code,  that 
'*when  a  writ  of  attachment  shall  be  held  to  be  defec- 
tive, the  same  shall  be  allowed  by  the  court  to  be 
amended  in  such  time  and  manner  as  it  mav  direct." 

a 

This  is  the  only  statutory  provision  relating  to 
amendment  of  writs  of  attachment,  and  outside  of  it 
there  is  no  authoritv  for  the  amendment  of  such 
writs.  A  writ  is  defective  when  it  lacks  something 
which  the  law  requires  it  to  contain ;  and  the  defect, 
as  in  other  cases  where  amendments  are  allowed,  must 
appear  on  its  face.  This  writ  was  not  held  to  be 
defective.  The  effect  of  the  ruling  was  that  it  was 
not  the  writ  which  should  have  been  originally 
issued ;  and  the  order  was  to  convert  it  into  another 
writ.  As  we  have  said,  there  was  no  defect  or  insuffi- 
ciency in  this  writ.  It  was  complete  and  perfect.  At 
the  same  time  that  it  was  issued,  another  writ  might, 
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in  conformity  with  code  section  97,  have  been  issued, 
directed  to  the  sheriff  of  El  Paso  county,  command- 
ing him  to  attach  the  goods  of  the  defendant  in  that 
county.  There  would  then  have  been  two  writs,  as 
distinct  and  separate  from  each  other  as  if  they  had 
been  issued  in  different  causes ;  and  the  order  of  the 
eourt  directing  the  erasure  of  the  word  *' Pueblo" 
and  the  substitution  of  the  word  *  *  El  Paso, ' '  simply 
authorized  the  conversion  of  one  writ  into  another 
and  different  one, — in  other  words,  the  making  of 
a  new  writ,  which  might  have  been  issued  at  the 
same  time  with  the  first,  and  which  was  as  distinct 
from  the  first  as  if  it  had  been  so  issued, 

The  effect  of  the  order  of  the  court,  even  if  we 
may  regard  the  erasure  and  substitution  which  it 
directed  as  having  been  actually  made,  was,  not  to 
cure  a  defect  or  insufficiency  in  the  original  writ,  but 
to  call  into  existence  a  new  writ,  which,  insomuch  as 
it  was  a  new  writ,  could  be  operative  only  from  the 
time  when  it  was  made.  If  a  new  writ  could,  in  such 
manner,  be  validly  originated,  it  would  protect  tlio 
officer  to  whom  it  was  directed  as  to  his  acts  after- 
wards done  in  virtue  of  its  authority;  but  it  would 
afford  justification  for  no  previous  act. 

We  have  been  referred  to  a  number  of  authorities 
in  alleged  support  of  the  defendant's  position;  but 
none  of  them  deals  with  the  question  here  presented. 
We  have  found  no  case,  and  we  know  of  none, 
wherein  the  taking  of  property,  wrongful  when  the 
act  was  done,  was  afterwards  adjudged  lawful,  either 
by  reason  of  the  issuance  of  a  supplemental  writ,  or 
by  the  conversion  of  one  writ  into  another.  In  Chad- 
mck  V.  Divol,  12  Vt.  499,  the  amendment  of  a  writ 
directed  to  the  sheriff  of  one  county,  and  served  by 
the  sheriff  of  another,  was  allowed ;  but  the  writ  was 
a  summons,  and  its  service  involved  no  interference 
with  property.    In  its  opinion,  the  court  said:    **We 
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are  inclined  to  sustain  the  amendment  so  far  as  to 
prevent  an  abatement  of  the  suit,  without  deciding 
on  its  effect  in  legalizing  the  doings  of  the  oflBcer 
for  collateral  purposes.''  In  CampbeU  v.  Stiles,  9 
Mass.  217,  the  writ  was  a  writ  of  review,  returnable 
to  the  supreme  judicial  court,  which  had  been  directed 
to  the  sheriff  of  Franklin  county,  and  served  by  the 
sheriff  of  Hampden  county.  The  court  ordered  it 
amended,  saying:  **This  is  a  judicial  writ,  and  the 
erroneous  direction  is  a  misprision  of  our  own  clerk. 
Judicial  writs  are  more  absolutely  under  the  control 
of  the  court  than  original  writs."  The  service  of 
that  writ,  as.  in  the  case  immediately  preceding,  did 
not  disturb  the  possession  of  property  or  invade  any 
personal  right.  Hearsey  v.  Bradbury,  9  Mass.  95; 
Moss  V.  Thomson,  17  Mo.  405;  Smets  v.  Weathersheey 
R.  M.  Charl.  537 ;  Telford  v.  Coggins,  76  Ga.  683, 
were  cases  in  which  the  misdirection  amended  was 
apparent  on  the  face  of  the  writ.  The  case  of 
Archibald  v.  Thompson,  2  Colo.  388,  is  particularly 
relied  on  for  the  appellee.  That  was  an  action  of 
trespass  brought  by  Archibald  against  Thompson  for 
an  alleged  wrongful  seizure  by  the  latter  of  goods 
belonging  to  the  former.  The  defendant  justified 
under  a  writ  of  attachment.  The  writ  was  defective 
in  having  been  made  returnable  to  the  wrong  term 
of  court.  It  was  held  that  the  writ  might  have  been 
amended,  and  that  being  voidable  merely  and  not 
void,  it  could  not  be  attacked  collaterally.  In  the 
course  of  its  opinion,  the.  court,  quoting  from  Potter 
V.  Smith,  7  R.  T.  55,  said:  ** These  amendments  are 
in  the  discretion  of  the  court,  and  that  discretion  has 
been  exercised  at  different  times,  and  amendments 
allowed  as  to  all  other  requisites  of  a  writ;  as  to 
the  signature  of  the  clerk;  the  direction  to  the  officer 
for  service;  the  title  of  the  writ;  the  statement  of  the 
cause  of  action;  the  time  and  place  of  appearance; 
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and  all  upon  the  ground  that  they  were  irregular- 
ities of  process  or  mere  omissions  of  the  clerk. "  It  is 
to  the  statement  that  amendments  have  been  allowed 
as  to  the  direction  to  the  officer  for  service,  that  our 
attention  is  specifically  directed.  That  statement  is 
incontrovertible.  We  have  noticed  several  cases  in 
which  amendment  as  to  direction  for  service  was 
approved.  But  from  the  opinion  in  that  case  it  is 
clear  that  the  court  had  in  mind  only  defects  which 
consisted  of  ' '  irregularities  of  process  or  mere  omis- 
sions of  the  clerk,  * '  appearing  on  the  face  of  the  writ. 
It  is  therefore  not  an  authority  upon  the  question 
before  us. 

The  original  writ  of  attachment  in  this  case 
showed  no  irregularity,  omission  or  other  defect,  nor 
was  it  attacked  collaterally,  or  at  all.  Its  validity  and 
regularity  were  conceded,  but  it  was  denied  that  it 
afforded  justification  for  the  defendant's  act.  And 
it  was  not  upon  the  ground  of  defect  that  the  court 
ordered  it  remodeled.  The  condition  upon  which,  by 
the  code  provision,  a  writ  of  attachment  might  be 
amended,  did  not  exist.  The  alteration  ordered  by 
the  court  was  not  an  amendment  within  the  legal  pur- 
port of  the  term.  It  was  a  making  use  of  material 
constituting  the  old  writ  in  the  construction  of  a  new 
one.  But  the  new  writ,  even  if  its  validity  may  be 
conceded,  could  afford  no  protection  against  the  con- 
sequences of  a  wrong  already  committed.  It  was 
error  to  receive  the  writ  in  evidence.  The  judgment 
must  be  reversed.  Retyersed. 


[No.  2328.]  I  lo  teal 

The  Colorado  &  Southern  RahLiWay  Company  v. 

Beeson. 

Negligence — Railroads — Fencing  Track. 

Where  plaintiff's  cow  was  killed  by  a  railroad  train  within 
the  indosure  of  defendant's  fenced  right  of  way,  and  the  killing 
16 
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occurred  by  reason  of  the  cow  suddenly  appearing  upon  the 
track  from  behind  an  embankment  in  front  of  and  so  near  to 
the  engine  that  it  was  impossible  to  have  stopped  the  train  in 
time  to  save  her,  and  the  engineer  could  not  see  the  cow  until 
she  appeared  upon  the  track,  and  the  fences  along  the  right 
of  way  in  no  way  hindered  the  escape  of  the  cow  or  influenced 
her  movements  in  coming  upon  the  track,  it  was  error  to  sub- 
mit to  the  Jury  the  question  whether  the  cow  was  killed  by  rea- 
son  of  the  maintenance  of  the  fences  by  defiendant,  and  the  jury 
should  have  been  directed  to  return  a  verdict  for  defendant. 

Appeal  from  the  County  Court  of  El  Paso  County, 

Messrs.  Lunt,  Brooks  &  Wiixcox,  Mr.  E.  E. 
Whitted,  and  Mr.  J.  G.  McMurby,  for  appellant. 

Mr.  H.  McGarby,  for  appellee. 

Thomson,  P.  J. 

Suit  by  the  appellee  against  the  appellant  to 
recover  the  value  of  a  cow  killed  by  a  locomotive 
engine  managed  and  operated  by  employees  of  the 
defendant.  Verdict  and  judgment  for  the  plaintiff, 
and  appeal  by  the  defendant. 

There  was  no  conflict  in  the  evidence.  The  facts 
were  that  the  railroad  of  the  defendant  ran  in  a 
northerly  and  southerly  direction  through  the  land 
of  the  plaintiff.  The  defendant's  right  of  way  was 
inclosed  by  a  fence  built  before  it  became  the  owner 
of  the  railroad.  A  wagon  road  crossed  the  track 
within  the  boundaries  of  the  plaintiff 's  premises, 
and,  at  the  point  of  crossing,  there  was  a  cattle 
guard  across  the  track,  which  had  been  filled  up  with 
sand,  so  that  cattle  could  easily  walk  over  it  and  go 
upon  the  track  and  right  of  way.  By  whom  the  cattle 
guard  was  constructed,  or  how  long  it  had  been  filled 
with  sand,  does  not  appear ;  but  cattle  belonging  to 
the  plaintiff  and  others  had,  for  a  considerable  time, 
been  in  the  habit  of  straying:  across  the  cattle  gnard 
upon  the  right  of  way.    About  a  quarter  of  a  mile 


Sept.,  '03.1  C.  &  S.  Ry.  Co.  v.  Beeson.  243 

south  of  the  cattle  guard  wa^  a  bridge,  over  which 
the  track  was  laid.  The  fence  on  either  side  of  the 
right  of  way  joined  upon  the  track  at  the  bridge. 
On  the  afternoon  of  July  20,  1899,  the  cow  was  struck 
by  one  of  the  defendant's  engines  and  killed.  Accord- 
ing to  the  only  testimony  concerning  the  circum- 
stances of  the  accident,  she  was  struck, — ^using  the 
expression  of  the  witness, — about  one  and  one-half 
telegraph  pole  lengths  north  of  the  bridge.  There 
was  an  embanlanent  at  that  point,  at  the  bottom  of 
which  she  had  been,  and  which  hid  her  from  the  view 
of  the  engineer  on  the  locomotive.  She  climbed  up 
the  bank  and  made  her  appearance  on  the  track  about 
three  telegraph  pole  lengths  ahead  of  the  engine.  As 
soon  as  the  engineer  saw  her  he  blew  the  whistle 
and  applied  the  air  brakes.  It  was  impossible  to 
stop  the  train  within  that  distance,  or  short  of  eight 
telegraph  pole  lengths. 

,    At  the  close  of  the  testimony  defendant's  counsel 
requested  the  court  to  direct  a  verdict  for  the  defend- 
ant.    The  court  refused  the  instruction  asked,  and, 
instead,  instructed  the  jury  that  the  accident  was  not 
due  to  any  negligence  on  the  part  of  the  company, 
or   its    employees,   in   operating   the   engine    which 
struck  the  animal;  but  submitted  to  them  the  ques- 
tion whether  the  animal  was  struck  and  killed  by 
reason    of  the   maintenance   of  the   fences   bv   the 
defendant.     In  defending  this  submission,  counsel 
for  the  plaintiff  relies  upon  R.  R.  Co.  v.  Robinson,  6 
Colo.  App.  432.    In  that  case,  when  the  engineer  first 
saw  the   animal   it  was  helplessly  entangled  in  a 
bridge.    The  fences  were  so  contrived  and  placed  that 
an    animal    fleeing   from    a    train    approaching   the 
bridge,  was  bound  to  be  driven  upon  it;  and,  once 
there,  its  escape  was  impossible.     Thnt  animal  was 
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killed  upon  the  l)]i<ige ;  and  the  responsibility  of  the 
conii)any  for  maintaining  a  partial  inclosure  to  which 
an  animal  had  open  and  easy  access,  but  from  which 
there  was  no  outlet,  was  held  to  be  a  proper  subject 
of  inquiry,  if  the  want  of  outlet  was  the  cause  of  the 
animal's  destruction.  But  in  this  case  the  cow  was 
not  run  upon  and  killed  while  attempting  to  escape 
over  the  bridge.  Even  if  the  maintenance  of  the 
fences  and  the  choked  condition  of  the  cattle  guard 
might,  in  a  particular  case,  give  rise  to  a  good  cause 
of  action;  yet,  unless  the  injury  complained  of  is 
traceable  to  them  as  a  cause,  it  is  immaterial  what 
degree  of  negligence  in  connection  with  them  might, 
in  a  proper  case,  be  chargeable  against  the  defend- 
ant. No  liability  attaches  on  account  of  negligence, 
unless  damage  results  from  it.  Now  there  is  an  utter 
lack  of  evidence  from  which  it  might  be  inferred  that 
the  presence  of  the  fences  was  in  any  manner  con- 
nected with  the  movements  of  the  cow.  She  climbed 
up  the  embankment  and  placed  herself  upon  the 
track,  a  short  distance  ahead  of  the  approaching 
train,  just  as  she  might,  and,  so  far  as  the  evidence 
throws  any  light  upon  the  subject,  would  have  done, 
if  the  fences  had  not  been  there ;  and  the  fences  inter- 
posed no  obstacle  to  her  escape. 

The  statement  of  the  court  that  no  negligence  had 
been  shown  in  the  management  and  operation  of  the 
engine,  was  correct ;  but  the  submission  of  the  ques- 
tion whether  the  animal  was  killed  by  reason  of  the 
maintenance  of  the  fences,  was  not  warranted  by  the 
evidence.  The  defendant 's  request  for  an  instruction 
directing  a  verdict  in  its  favor  should  have  been 
allowed,  and  the  refusal  to  allow  it  was  error. 

Let  the  judgment  be  reversed. 

Rerersed. 
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[No.  2322.] 

In  re  Estate  of  Currier,  Deceased. 
Currier  v.  Johnson  et  al. 

1.  Appellate  Practice— Estates  of  Decedents — Final  Judgment. 

An  order  of  the  county  court  allowing  a  claim  against  an 
estate  for  counsel  fees  and  directing  Its  payment  out  of  the 
funds  of  the  estate,  is  a  final  Judgment  from  which  an  appeal 
will  lie. 

2.  Estates  of  Decedents — Counsel  Fees— Claims  Against  Estate 

— Jurisdiction. 
The  county  court  sitting  for  probate  purposes  has  no  Juris- 
diction to  allow  a  claim  against  an  estate  for  counsel  fees 
incurred  by  persons  who  had  been  executors  of  the  estate,  after 
they  ceased  to  be  such  executors,  in  defending  their  actions  while 
acting  as  such  executors. 

Appeal  from  the  County  Court  of  Weld  County. 

Mr.  Chas.  D.  Todd,  for  appellant. 

Messrs.  Esteb  &  Wolff  and  Mr.  H.  N.  Haynes, 
for  appellee. 

GUNTER,  J. 

Warren  Currier  died,  leaving  a  will,  whereby  he 
appointed  appellees  Johnson  and  Wheeler  as  execu- 
tors of  his  estate,  and  as  the  testamentary  trustees 
thereof.  They  qualified  and  for  some  time  discharged 
their  duties  executorial,  and  as  trustees. 

Wheeler  resigned,  which  resignation  was  ac- 
cepted by  the  county  court  of  Weld  county,  in  which 
the  will  of  the  deceased  had  been  probated,  and  in 
which  the  estate  was  being  administered.  By  the 
same  court  appellee  Clark  was  appointed  as  suc- 
cessor. For  some  time  the  duties  executorial,  and  as 
testamentary  trustees,  were  performed  by  Johnson 
and  Clark,  when  both  resigned.  The  terms  of  the  will 
are  fully  set  out  in  No.  2285,  Virginia  Currier  et  ah, 
plaintiffs  in  error,  v.  Bruce  F.  Johnson  et  al,,  defend- 
ants in  error,  recently  decided  by  this  court,  ante.  p. 
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94.    Such  suit,  instituted  in  the  district  court  of  Weld 
county,  and  transferred  to  the  district  court  of  Arapa- 
lioe  i?ounty,  was  by  the  grandchildren  of  Warren  Cur- 
rier, residuary  legatees  of  the  principal  estate,  and 
the  widow  of  Warren   Currier,   against  appellees, 
Johnson,  Wheeler,  Clark  and  other  parties,  to  have  an 
accounting  for  losses  sustained  through  the  principal 
estate  being  depleted  by  the  alleged  fraudulent  and 
illegal  acts  of   appellees    and    their    successors   as 
trustees,  and  for  other  relief.    A  general  demurrer  to 
the  complaint  was  sustained,  the  court  holding  that 
it  had  no  jurisdiction  of  the  proceeding.     Applica- 
tion was  made  to  that  court  by  appellees  for  an  order 
allowing  them  counsel  fees  for  such  expense  incurred 
in  that  proceeding.     That  court  did  not  allow  such 
fees,  hut  expressed  its  opinion,  in  an  advisory  way, 
that  the  county  court,  in  which  the  administration  of 
the  estate  of  Warren  Currier  was  pending,  should 
make  the  allowance,  and  as  to  the  amount.    Appellees 
thereafter  filed  their  petition  in  the  county  court  in 
the  matter  of  the  above  estate,  wherein  they  recited 
the  institution  of  the  suit  in  the  district  court  against 
themselves  and  others,  the  filing  of  the  demurrer,  the 
advisorv  order  of  the  court  as  to  the  allowance  of 
counsel  fees,  and  prayed  the  county  court  to  allow 
them  fees  in  accordance  therewith.    To  this  petition 
appellant,  one  of  the  beneficiaries    of    said    estate, 
demurred.    The  demurrer  was  overruled,  and  there- 
upon the  court  entered  the  following  judgment  of 
allowance : 

''Tt  is  therefore  ordered  that  said  respondents. 
James  Tuckerman  and  William  Mayher,  executors  of 
the  last  will  and  testament  of  Warren  Currier, 
deceased,  pay  out  of  the  income  fund  in  their  hands 
holonp^ing  to  said  estate  of  Warren  Currier,  deceased, 
the  said  sum  of  $500  as  attorneys'  fees  by  the  said 
petitioners,  to  wit : 
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'*The  sum  of  $100  to  Charles  H.  Wheeler,  the 
sum  of  $200  to  Bruce  F.  Johnson,  and  the  sum  of 
$200  to  Horace  G.  Clark,  and  make  report  thereof  in 
their  next  quarterly  report  filed  herein. ' ' 

From  this  judgment  appellant,  one  of  the  bene- 
ficiaries of  the  income  fund,  brings  this  appeal. 

Wheeler  had  not  been  an  executor  of  said  estate 
since  1893,  Johnson  and  Clark  ceased  to  be  executors 
in  January,  1897.  The  suit  for  counsel  fees  incurred 
in  the  defense  of  which  they  ask  to  be  allowed  was 
instituted  in  November,  1899.  This  is  not  a  case 
where  an  executor  or  other  personal  representative 
asks  to  be  allowed  his  reasonable  counsel  fees  ex- 
pended in  good  faith  in  behalf  of  the  estate  under 
administration,  but  is  a  claim  filed  by  third  parties 
for  counsel  fees  arising  in  defending  a  suit  instituted 
against  them  for  an  accounting  for  losses  sustained 
through  the  principal  estate  of  which  they  were  once 
executors  and  trustees  being  depleted  by  their  alleged 
fraudulent  and  illegal  acts  as  its  trustees,  and  for 
other  relief. 

1.  Is  the  judgment  allowing  this  claim  appeal- 
able 1  A  claim  was  filed  against  the  estate  by  appel- 
lees, according  to  the  recitals  of  the  judgment  it  was 
considered,  a  judgment  made  allowing  it  and  order- 
ing payment  by  the  representatives  out  of  the  income 
fund  in  their  hands.  We  think  the  order  entered 
determined  the  matter  disputed  between  the  claim- 
ants and  the  estate,  so  that  it  was  no  longer  open  to 
contention  that  it  was  a  final  judgment. — Clements  ik 
Fox,  6  Colo.  App.  377,  387, 40  Pac.  843. 

*^  A  formal  entry  of  judgment  in  such  cases,  after 
the  manner  of  judgment  in  suits  at  law,  is  not  abso- 
lutely required.  It  is  sufiicient  if  it  plainly  indicates 
the  determination  of  the  court  to  either  allow  or  dis- 
pIIow  the  claim.*' — Corning  v.  Ryan,  Administrator, 
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3  Colo.  525,  530;  The  American  Law  of  Administra- 
tion (Woerner),  Vol.  2  (2d  ed.),  §  392. 

The  order  of  allowance  being  a  final  judgment, 
and  for  money,  was  appealable. 

2.  The  county  court  was  without  jurisdiction  to 
allow  this  claim,  and  its  judgment  purporting  to  do 
so  was  a  nullity.  Appellees  filed  a  claim  against  the 
estate  of  Warren  Currier  for  an  expense  incurred  by 
them  after  the  death  of  the  testator,  and  at  a  time 
when  they  were  not  personal  representatives  of  the 
estate,  and  the  allowance  was  asked  by  them  when  no 
longer  acting  in  such  capacity. 

In  Lush  V.  Patterson,  2  Colo.  App.  306,  30  Pac. 
253,  Lusk  performed  certain  legal  services  in  behalf 
of  the  estate  of  Fillmore,  deceased,  at  the  request  of 
his  administratrix.  He  filed  a  claim  for  the  value  of 
the  services,  so  performed,  against  the  estate.  It 
was  allowed.  The  judgment  was  held  void  because 
the  county  court  was  without  jurisdiction  of  the  sub- 
ject-matter. 

In  Pastorius  v.  Davis,  9  Colo.  App.  426,  48  Pac. 
tS33,  the  ancestor  made  a  deed  of  certain  real  estate ; 
after  his  death,  suit  was  brought  against  one  of  the 
grantees,  and  the  heir  of  the  other,  to  recover  posses- 
sion of  the  land.  In  the  matter  of  the  estate  of  the 
ancestor  a  claim  was  filed  by  the  personal  representa- 
tive of  the  heir  of  one  of  the*  grantees,  in  her  behalf 
and  in  behalf  of  the  other  grantee,  for  damages  aris- 
ing through  the  breach,  after  his  death,  in  a  covenant 
of  the  ancestor's  deed.  It  was  held  that  the  court 
was  without  jurisdiction  of  the  claim.  In  the  course 
of  the  opinion  it  was  said : 

**As  we  understand  the  law  governing  county 
courts  acting  as  courts  of  probate  under  proceedings 
of  this  description,  a  claim  properly  so  denominated 
is  a  debt  of  the  decedent,  or  at  least  a  claim  against 
the  decedent  existing  in  his  lifetime,  and  which  the 
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parties  have  a  right  to  file  against  the  estate,  have 
allowed  and  paid  out  of  the  property  which  may  have 
passed  into  the  hands  of  the  administrator.  We  do 
not  understand  that  an  unliquidated  claim  growing 
out  of  a  breach  of  a  covenant  of  warranty,  committed 
by  the  heir  of  an  ancestor,  is  of  the  description  requi- 
site to  entitle  the  party  to  this  kind  of  a  remedy.  ^ ' 

In  Riner  v.  Husted,  13  Colo.  App.  523,  -6,  -7,  58 
Pac.  793,  a  claim  was  filed  in  the  matter  of  the  estate 
of  Husted,  deceased,  in  which  damages  were  claimed 
on  account  of  failure  of  the  administratrix  of  Husted 
to  accept  from  claimants  certain  bonds  in  accordance 
with  the  terms  of  a  contract  between  claimants  and 
the  deceased.  The  bonds  were  tendered  to  the  admin- 
istratrix and  refused.  One  of  the  reasons  assigned 
for  the  aflSrmance  of  the  judgment  of  the  court  dis- 
allowing the  claim  was  lack  of  jurisdiction  to  make 
the  allowance.    The  court  said : 

'*But  if  we  should  assume  that  the  tender  to  the 
administratrix  was  a  suflScient  acceptance,  the  claim 
did  not  belong  to  the  class  of  demands  which  might  be 
exhibited  against  the  estate  in  the  probate  court.  It 
never  was  a  claim  against  the  decedent.  No  liability 
was  ever  incurred  by  him  on  account  of  the  bonds. 
He  had  never  refused  to  take  them,  and  had  never 
been  notified  that  he  was  expected  to  take.  them.  If 
the  refusal  by  the  administratrix  to  receive  the  bonds 
created  a  liability,  it  was  a  new  liability,  incurred 
after  the  death  of  Mr.  Husted,  and  while  tbo  admin- 
istration of  the  estate  was  in  progress.  It  was 
incurred  by  the  administratrix.  If  it  was  a  valid 
claim,  it  could  have  been  enforced,  but  not  by  the 
method  which  the  claimants  pursued.  To  be  i)ro\-- 
able  in  the  probate  court  it  must  have  been  a  demnixl 
aCTinst  the  decedent,  existing  in  his  lifetime.  *  *  * 
The  probate  court  had  no  jurisdiction,  and,  if  there 
was  a  remedv,  it  should  have  been  soucrht  in  another 
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tribunal." — See  also  The  American  Law  of  Adminis- 
tration (Woemer),  (2d  ed.),  Vol.  1,  §152;  Vol.  2, 
§356. 

This  was  a  final  judgment,  was  appealable,  the 
lower  court  was  without  jurisdiction  to  render  it; 
it  will,  therefore,  be  reversed.  Reversed. 


[No.  2320.] 

"19   ^ 

(19_267|  CuRBIER  ET  AL.  V.  ClARK. 

1.  Contracts— Consideration — Illegality. 

Where  a  contract  which  is  entire  Is  based  partly  upon  an 
illegal  consideration  and  the  illegal  part  cannot  be  separated 
from  the  balance  of  the  contract,  the  entire  contract  is  void. 

2.  Same — Executors — Resignation — Bills  and  Notes. 

An  agreement  to  resign  as  executor  of  an  estate  in  consider- 
ation of  a  certain  sum  to  be  paid.  Is  an  illegal  contract,  and  a 
promissory  note  given  in  consideration  of  such  resignation  will 
not  be  enforced. 

Appeal  from  the  District  Court  of  Weld  County. 

Mr.  Charles  D.  Todd,  for  appellants. 

Messrs.  Esteb  &  Wolff  and  Mr.  H.  N.  Haynes, 
for  appellee. 

GUNTER,  J. 

The  complaint  was  upon  two  promissory  notes 
signed  by  appellants  and  payable  to  appellee.  The 
answer  set  up  the  following  agreement : 

'*  Memorandum  of  agreement  made  and  entered 
into  this  23rd  day  of  November,  A.  D.  1896,  by  and 
between  Horace  G.  Clark,  of  Greeley,  Colorado,  of 
the  first  part,  and  Lydia  W.  Currier  and  Henry  F. 
Currier,  acting  for  themselves,  and  so  far  as  they  are 
able,  acting  for  other  parties  interested  in  the  estate 
of  Warren  Currier,  deceased,  of  the  second  part : 

Witvesseth:    In   consideration   of  an   amicable 
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adjustment,  compromise  and  settlement  of  divers 
matters  heretofore  in  controversy,  it  is  hereby  agreed 
as  follows : 

First.  Said  Clark  shall  and  hereby  does  tender 
his  resignation  as  one  of  the  executors  of  the  last  will 
and  testament  of  Warren  Currier,  deceased,  a  copy 
of  which  is  attached  hereto  and  made  part  hereof,  to 
take  effect  on  or  before  the  25th  day  of  January,  A.  D. 
1897,  on  conditions  therein  expressed  as  well  as  those 
herein  provided,  not  subject  to  revocation  unless  the 
conditions  herein  mentioned  shall  not  be  complied 
with. 

Second.  The  compensation  of  said  Clark  as  said 
executor  when  said  resignation  is  accepted,  shall  be 
settled  upon  a  basis  of  an  annual  salary  of  five  hun- 
dred dollars  per  ye&r,  net,  to  said  Clark  as  said  execu- 
tor. Any  disbursements  for  aid  in  bookkeeping  and 
for  commissions  of  collectors  of  rent,  shall  be  allowed 
as  an  expense  item  against  the  estate,  and  not  be 
deducted  from  the  salary  of  the  executor^ 

Third.  Upon  the  acceptance  of  said  resignation 
and  as  a  condition  to  all  matters  herein  provided,  an 
appeal  now  pending  in  the  district  court  of  Weld 
county,  Colorado,  of  a  certain  proceeding  brought  by  ■ 
Lydia  AV.  Currier,  the  minor  grandchildren  of  the 
late  Warren  Currier,  deceased,  by  Abel  K.  Packard, 
their  next  friend,  and  Virginia  W.  Currier,  against 
said  Clark  and  his  co-executor  Johnson,  and  against 
Henry  F.  Currier  and  George  W.  Currier,  shall  be 
dismissed  at  the  cost  of  petitioners  and  appellants. 

Fourth.  In  further  consideration  of 'said  resig- 
nation, as  a  part  of  said  general  compromise,  it  is 
understood  that  certain  notes  signed  by  the  parties 
of  the  second  part,  payable  to  said  Clark,  have  been 
delivered  simultaneously  herewith. 

EMfth.  The  trial  order  in  said  cause  pending  in 
the  district  court  shall,  by  stiymlation.  be  forthwith 
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vacated  and  said  cause  stand  continued  until  the 
agreements  herein  contained  are  carried  out,  on  or 
before  the  25th  day  of  January,  A.  D.  1897,  and  if  not 
then  carried  out,  said  cause  to  stand  on  the  docket  for 
trial  as  the  parties  may  be  advised. 

In  Witness  Whereof,  The  parties  have  hereunto 
set  their  hands  the  day  and  year  first  above  written, 
in  duplicate.  Horace  G.  Clark, 

Lydia  W.  Currier, 
H.  F.  Currier, 
State  of  Colorado,  ) 
County  of  Weld.      ) 

In  the  county  court  sitting  for  probate  business. 
In  the  matter  of  the  estate  of  .Warren  Currier, 
deceased.  Eesignation  of  Horace  ^G.  Clark,  as  execu- 
tor. 

Comes  now  Horace  G.  Clark,  one  of  the  execu- 
tors of  the  last  will  and  testament  of  Warren  Currier, 
deceased,  heretofore  appointed  as  such  in  lieu  of 
Charles  H.*  Wheeler,  resigned,  and  tenders  to  said 
court  his  resignation  of  said  oflSce  or  trust,  to  take 
effect  on  the  25th  day  of  January,  A.  D.  1897,  or  as 
soon  prior  thereto  as  full  itemized  and  detailed  report 
and  statement  of  account  of  the  acts  and  doings  and 
financial  transactions  of  the  undersigned,  and  his 
co-executor,  Bruce  F.  Johnson,  are  filed  with  said 
court,  and  this  resignation  shall  be  accepted,  with 
acquittance  of  the  undersigned  and  his  sureties  on 
account  of  his  executor's  bond  heretofore  filed  herein. 

Dated. at  Greeley  this  23rd  day  of  November, 
A.  D.  1896.  HoKAOB  G.  Clabk." 

The  answer  also  averred  that  the  notes  sued  on 
were  made  at  the  same  time  as  the  foregoing  con- 
tract and  were  a  part  of  the  same  transaction.  These 
allegations  were  admitted  by  the  replication. 

Appellee  upon  trial  introduced  the  notes  and 
rested.     Appellants  thereupon  moved  for  judgment 
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upon  the  pleadings,  which  being  denied  they  stood 
on  their  motion,  and  judgment  went  for  appellee. 
Therefrom  is  this  appeal. 

As  the  execution  of  the  notes  was  admitted  by 
the  answer,  their  introduction  did  not  change  the  case 
as  presented  by  the  pleadings.  Tts  determination 
rests  upon  the  pleadings,  and  the  single  question  is : 
Does  the  allegation  of  the  answer,  that  the  notes  were 
a  part  of  above  contract,  constitute  a  defense  to  this 
action!  If  so  the  judgment  below  should  be  reversed. 
The  notes  are  part  of  those  referred  to  in  paragraph 
4  of  the  contract.  Appellants  contend  that  the  con- 
tract is  illegal;  that  the  notes  being  an  inseparable 
part  thereof,  and  being  executory,  are  vitiated  by  the 
same  illegality.  Several  reasons  are  urged  why  the 
contract  is  illegal ;  it  is  necessary  to  consider  but  one, 
that  is,  the  provision  thereof,  that  there  shall  bo  a 
resignation  of  appellee  as  executor  of  the  estate  of 
Warren  Currier,  deceased.  The  contract  was  between 
appellee,  then  an  executor  of  said  estate,  and  appel- 
lants, certain  of  the  beneficiaries  thereof;  thereby 
appellee  agreed  in  consideration  of  the  settlement  of 
divers  matters  theretofore  in  controversy,  and  upon 
conditions  expressed  in  the  contract  and  set  out  in 
his  resignation  attached  thereto,  to  resign  as  executor. 
These  conditions  were : 

1.  That  he  should  be  allowed  a  certain  net  com- 
pensation as  executor  upon  final  settlement. 

2.  That  a  certain  suit  pending  against  him  and 
others  should  be  dismissed. 

3.  That  a  certain  sum  should  be  paid  him,  evi- 
denced by  delivered  notes,  part  of  which  are  the  notes 
in  suit. 

4.  That  he  and  his  bondsmen  should  be  dis- 
charged from  liability  on  his  bond  as  executor. 

Paragraph  first  of  the  contract  states  that  the 
agreement  to  resign  is  upon  conditions  provided  in 
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the  contract  One  of  the  conditions  of  the  contract 
resting  upon  appellants  is  the  giving  of  the  notes  in 
suit.  Paragraph  4  of  the  contract  recites,  in  effect, 
that  in  further  consideration  of  the  resignation  the 
notes  are  delivered.  The  resignation  was  in  part 
conditioned  upon  the  giving  of  the  notes,  the  giving 
of  the  notes  in  part  upon  the  agreement  to  resign. 
The  agreement  to  resign  and  the  notes  are  insepar- 
able parts  of  the  same  contract.  If  the  agreement  to 
resign  was  illegal,  it  vitiated  the  entire  contract, 
including  the  notes  executed  as  a  part  thereof. 

**  Where  a  contract  which  is  entire  contains  a  stip- 
ulation or  agreement  which  is  illegal,  and  which, 
therefore,  is  not  severable  from  the  balance  of  the 
contract,  such  illegal  stipulation  or  agreement  cannot 
be  ignored  and  the  other  provisions  of  the  contract 
enforced ;  the  illegal  stipulation  or  agreement  in  such 
a  case  penetrates  and  corrupts  the  whole  contract  and 
vitiates  it  as  an  entirety." — 15  Am.  and  Eng.  Ency. 
of  Law  (2d  ed.),  p.  988;  Hoyt  v.  Macon  et  al.,  2  Colo. 
502;  The  Pueblo  and  Arkansas  Valley  JB.  R.  Co.  v. 
Taylor  et  al.,  6  Colo.  1. 

The  agreement  of  appellee,  for  a  consideration, 
to  resign  as  executor,  was  illegal. 

Tn  Bowers  v.  Bowers,  26  Pa.  St:  74,  an  intestate 
was  indebted  to  plaintiff,  his  father;  the  defendant 
agreed  if  plaintiff  would  renounce  the  right  to  admin- 
ister and  permit  and  procure  letters  of  administra- 
tion to  be  issued  to  the  defendant,  that  he,  defendant, 
would  assume  and  pay  the  amount  of  indebtedness  of 
deceased  to  plaintiff.  The  contract  was  held  illegal. 
The  court  further  held  that  the  oflSce  of  administrator 
verj^  much  resembled  a  public  office,  that  if  public 
y)olicy  forbade  traffic  in  an  office,  such  as  postmaster, 
it  would  for  superior  reasons  interdict  barter  in 
r(^speot  to  the  more  sacred  trust  of  administration. 
The  principle  upon  which  the  case  rests  is  that  the 
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oflBce  of  administering  an  estate  is  a  place  of  trust  and 
confidence,  and  may  not  be  made  a  matter  of  traffic 
and  sale. 

In  Eddy  v.  Capron,  4  Rhode  Island  394,  67 
Am.  Dec.  541,  the  action  was  upon  an  order  drawn 
by  defendant,  then  physician  of  the  marine  hospital 
of  the  port  of  Providence,  upon  Bradford,  collector 
of  that  port,  requesting  Bradford  to  pay  to  plaintiff's 
assignor  a  certain  sum,  which  should  then  be  due  to 
defendant  for  medical  services  rendered  to  the  marine 
hospital.  The  consideration  for  the  order  was  the 
resignation  of  the  said  oflBce  of  port  physician.  There 
was  no  evidence  of  any  promise  to  recommend  the 
defendant  or  to  exert  any  influence  to  procure  his 
appointment  as  port  physician.  The  gist  of  the  facts 
was  that  the  consideration  for  the  order  was  the 
agreement  of  the  port  physician,  defendant's  pred- 
ecessor, to  resign.  The  court  held,  although  the  con- 
tract provided  simply  for  a  bare  resignation,  that 
because  it  did  so  provide  it  was  illegal,  being  against 
public  policy,  and  that  the  order  sued  on  being  based 
upon  and  a  part  of  the  illegal  contract,  was  void. 

In  Porter  v.  Jones,  52  Mo.  399,  403,  the  plaintiff 
agreed  with  defendant  that  in  the  event  the  then 
administrator  of  an  estate  resigned  that  he  would  pro- 
cure the  appointment  of  a  responsible  individual  as 
his  successor.  A  note  was  given  by  the  defendant  to 
plaintiff  as  a  part  of  this  agreement,  a  part  of  the 
consideration  thereof  being  his  agreement  to  secure 
the  appointment  of  a  responsible  individual  as  admin- 
istrator. The  court  held  the  contract  illegal  as 
against  public  policy  and  the  note  void.  In  the  course 
of  the  opinion  it  said : 

**The  main  purpose  of  the  agreement  was  to 
secure  the  appointment  of  an  administrator.  This 
agreement  amounts  to  a  traflScking  in  this  important 
trust.    Although  it  is  not  a  public  office,  it  is  never- 
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theless  a  private  trust  just  as  sacred,  and  arises  from 
an  appointment  to  be  made  by  a  public  court  or  oflS- 
cer.  An  agreement  to  procure  an  appointment  to 
oflBce  is  against  public  policy  and  void.  The  trust 
devolved  upon  an  administrator  through  the  appoint- 
ment of  a  public  functionary,  ought  to  have  the  same 
safeguards  thrown  around  it  as  if  it  were  a  public 
office. 

**The  note  sued  on  in  this  case,  and  the  agree- 
ment upon  which  it  was  based,  must  be  taken  together 
and  viewed  as  one  instrument.  As  they  amounted  to 
a  trading  in  the  appointment  of  an  administrator, 
they  are  void  as  against  public  policy.  This  seems  to 
be  well  settled  by  the  authorities.'' 

*  *  Contracts  for  the  payment  of  money  to  a  pub- 
lic officer  in  consideration  of  his  resigning  his  office 
have  been  held  illegal. ' ' — 15  Am.  and  Eng.  Ency.  of 
Law,  967. 

In  EUlcott  i\  Chamberlain,  38  N.  J.  Eq.  604,  48 
Am.  Rep.  327,  329,  330,  an  executor  agreed  to  resign 
as  such  in  consideration  of  which  there  was  an  agree- 
ment to  pay  him  a  certain  sum.  It  was  held  that  the 
agreement  to  resign  was  illegal,  being  against  public 
policy,  and  that  such  illegality  vitiated  the  contract 
to  pay  money  arising  thereon.    The  court  said : 

'*  There  is  no  doubt  that  the  agreement  of  Mr. 
Chamberlain  to  renounce  for  a  consideration  was  ille- 
gal, not  because  of  .fraud  or  duress,  as  was  urged 
before  the  chancellor,  but  because  it  is  against  public 
policy.  It  is  a  general  principle,  universally  enforced, 
that  trustees  cannot  use  their  relations  with  trust 
property  to  their  personal  advantage.  An  agreement 
to  accept  money  or  other  valuable  thing  as  considera- 
tion for  violating  or  abandoning  a  trust,  is  illegal.  A 
person  named  in  a  will  as  executor  is  not  obliged  to 
accept.  He  may  voluntarily  renounce  for  reasons 
that  do  not  involve  mercenarv  motives,  but  he  has  no 
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right  to  make  merchandise  of  the  confidence  reposed 
in  him  by  a  testator. ' ' 

In  Staunton  v.  Parker,  19  Hun,  55,  the  executor 
for  a  consideration  agreed  to  renounce  his  appoint- 
ment as  such ;  the  agreement  was  held  void  as  against 
public  policy.    See  also  Estate  of  True,  120  Cal.  352. 

The  agreement  by  appellee  to  resign  for  a  con- 
sideration was  a  part  of  the  contract  upon  which  these 
notes  were  based.  The  agreement  to  resign  entered 
into  the  contract  and  into  the  notes,  it  was  illegal. 
Such  being  true,  the  illegality  vitiated  the  notes.  The 
judgment  below  upon  the  pleadings  should  have  been 
for  appellants.  It  was  otherwise,  and  must  be 
reversed.  Reversed. 


[No.  2321.] 

CuBRiER  V.  Clark. 


Appeal  from  the  County  Court  of  Weld  County. 

Mr.  Charles  D.  Todd,  for  appellant. 

Messrs.  Esteb  &  Wolff  and  Mr.  H.  X.  Haynes, 
for  appellee. 

Per  Curiam. — Decisive  of  this  case  is  the  ques- 
tion ruled  in  Lydia  W.  Currier  and  H.  F.  Currier 
V.  Horace  G.  Clark,  decided  at  the  present  term.  For 
reasons  there  stated,  judgment  reversed. 

Tteversed. 

[No.  2288.1 

Dobbins,  as  County  Treasurer  of  Boulder  County, 
v.  The  Colorado  &  Southern  Railway 

Company  et  al. 

Taxes  and  Taxation — Railroads — Equity  Proceeding. 

Where  a  railroad  extends  through  more  than  one  county, 
the  county  treasurer  cannot  sell  the  entire  road  nor  any  part 
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thereof  for  delinquent  taxes,  but  he  may  maintain  a  proceeding 
in  equity  against  the  railroad  company  to  establish  and  enforce 
the  tax  lien  against  its  property. 

Error  to  the  District  Court  of  Boulder  County. 

Mr.  Lewis  S.  Young  and  Messrs.  Yeaman  & 
Gove,  for  plaintiff  in  error. 

Messrs.  Dines  &  Whitted,  for  defendant  in  error, 
The  Colorado  &  Southern  Railway  Company. 

Mr.  Vu  E.  Whittei),  of  counsel. 

GUNTER,  J. 

General  demurrer  to  amended  complaint  sus- 
tained. Judgment  of  dismissal.  Therefrom  this  pro- 
ceeding.   The  facts  appear  from  the  complaint. 

During  1898,  prior  to  December  29,  The  Union 
Pacific,  Denver  &  Gulf  Eailway  Company  owned  a 
line  of  railroad  extending  through  Arapahoe,  Boul- 
der, Larimer  and  Weld  counties,  this  state,  also  the 
rolling  stock  and  other  equipments  used  in  its  opera- 
tion. This  property  was  assessed  for  such  year,  and 
a  tax  levied  thereon.  December  29,  The  Colorado 
&  Southern  Railway  Company  became  the  purchaser 
of  this  property,  and  since,  as  owner,  has  operated  it. 
December  31,  the  tax  list,  signed  by  the  assessor,  was 
delivered  to  the  countv  treasurer  as  his  warrant  for 
the  collection  of  taxes.  A  part  of  the  taxes  thus 
levied  has  not  been  paid.  By  the  demurrer  its  legality 
is  admitted.  This  action  is  bv  the  treasurer  of  Boul- 
der  countv  to  establish  the  validitv  of  the  tax,  and  bv 
equitable  relief  compel  payment. 

Defendant  in  error,  the  railway  company,  denies 
that  such  action  will  lie,  because  not  given  by  the  leg- 
islative department. 

The  legislature  has  provided  for  the  assessment 
of  the  property  of  railway  companies  for  purposes  of 
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taxation,  also  for  the  levy  of  taxes  thereon.  It 
intended  that  such  interests  should  contribute  by  way 
of  taxes  their  part  of  governmental  expenses.  It 
would  seem  reasonable  that,  such  being  the  intent  of 
the  legislative  department,  it  also  contemplated  that 
in  default  of  payment  a  compulsory  remedy  should 
exist.  It  could  scarcely  have  intended  to  leave  the 
question  of  payment  of  taxes  to  the  will  of  one  class 
of  taxpayers,  when  it  has  provided  compulsory  rem- 
edies against  other  classes.  The  authorities  sustain 
this  reasonable  conclusion,  and  are,  that  when  no  pro- 
vision whatever  has  been  made  for  the  collection  of 
a  tax,  resort  for  its  enforcement  may  be  had  to  ordin- 
ary remedies,  one  of  which  is  a  proceeding  in  equity 
to  enforce  a  lien  for  the  tax  against  property. 

**But  instances  have  occurred  of  tax  laws  which 
provided  for  laying  the  tax,  but  made  no  provision 
whatever  for  collection.  In  such  a  case  it  may  well  be 
held  that  the  legislature  contemplated  the  enforce- 
ment of  the  tax  by  the  ordinary  remedies ;  and  there- 
fore, if  the  tax  was  assessed  against  an  individual, 
that  assumpsit  would  lie  for  its  recovery.  The  same 
reason  would  support  a  proceeding  in  equity  to 
enforce  a  lien  for  the  tax  when  assessed,  not  against 
an  individual,  but  against  property." — Cooley  on 
Taxation  (2d  ed.),  15,  16. 

'*  Sometimes,  also,  the  implication  of  an  intent 
to  give  a  remedy  by  suit  may  be  so  strong  as  to  be 
conclusive;  as  where  the  statute  provides  for  a  tax, 
but  is  silent  as  to  the  method  of  collection." — Id.  435. 

*  *  Yet  it  must  be  admitted  that  the  implication  of 
an  intent  to  give  a  remedy  by  suit  may  be  so  strong  . 
as  to  be  conclusive,  as  where  the  statute  provides  for 
a  tax,  but  makes  no  mention  of  any  method  of  col- 
lection."—Black  on  Tax  Titles,  §45. 

*  *  The  general  rule  is  that  where  the  statute  spe- 
cifically provides  a  remedy  for  the  enforcement  of  the 
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assessment,  that  remedy  must  be  pursued;  but  if  a 
ri^ht  be  given  and  no  remedy  prescribed,  the  courts 
will  usually  provide  the  appropriate  remedy." — 
Elliott  on  Railroads,  Vol.  2,  p.  1116,  §  791 ;  Territory 
of  Kansas  v.  Reyburn,  1  Kan.  551,  560. 

''It  is  immaterial  what  you  call  the  obligation  of 
a  citizen  to  pay  his  taxes ;  it  is  very  clearly  an  obliga- 
tion which  may  be  enforced  by  the  courts." — United 
States  V,  Pacific  Railroad,  4  Dillon  66,  68. 

This  delinquent  tax,  under  the  statute,  is  a  lieli 
upon  the  section  of  road  lying  within  Boulder  county, 
but  the  law  will  not  permit  the  county  treasurer  to 
sell  such  part  of  the  road,  or  any  of  the  personal  prop- 
erty used  in  its  operation,  to  compel  payment.  The 
reasons  are,  the  railway  company  is  a  quasi  public 
corporation,  the  continued  operation  of  its  road  is  a 
matter  of  public  interest,  and  a  sale  of  it  in  frag- 
ments would  be  its  destruction  as  an  entirety,  and 
thus  impair,  if  not  destroy,  its  usefulness.  Further, 
to  sell  in  parcels  would  unnecessarily  sacrifice  the 
property  to  the  injury  of  its  creditors  and  stock- 
holders.   It  can  onlv  be  sold  as  an  entiretv. 

In  Farmers  Loan  <&  Trust  Company  r.  White- 
head, and  Jones,  Treasurer  of  Jefferson  County. 
Colorado,  United  States  circuit  court,  this  district. 
No.  3677,  the  treasurer  of  Jefferson  county  had  sold 
for  taxes  a  section  of  railroad  lying  in  Jefferson 
county,  the  suit  was  to  enjoin  the  conveyance  of  the 
property  by  tax  deed.  The  railroad,  a  section  of 
which  had  been  sold,  extended  from  Denver,  Arapa- 
hoe county,  to  Golden,  Jefferson  county.  A  prelim- 
.  inary  injunction  was  granted,  and  while  there  was  a 
reversal  in  the  circuit  court  of  appeals,  it  was  not 
upon  the  point  for  which  the  case  is  cited.  The  cir- 
cuit court,  speaking  by  Hallett,  judge,  said : 

'  *  The  question  presented  in  the  bill  is  whether  a 
sale  may  be  made  of  a  portion  of  the  road  and  right 
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of  way  of  the  company  in  the  manner  stated,  and  it 
seems,  upon  authority,  clear  that  no  such  sale  can  be 
made.  It  may  be  true  that  the  entire  road  and  its 
franchise  may  be  sold  in  satisfaction  of  a  tax  levy,  as 
upon  other  indebtedness  due  from  the  company,  but 
a  part  of  the  road  cannot  be  sold  in  that  way,  because 
the  effect  is  to  break  up  the  property  into  several 
parts  and  make  it  unmanageable  as  a  whole. 

**  There  are  two  cases  in  the  supreme  court  of  the 
United  States  which  show  that  a  part  only  of  the  rail- 
way and  franchise  of  a  railway  corporation  or  other 
public  corporation  cannot  be  sold  upon  execution 
under  a  judgment  at  law.  The  first  of  these  cases  is 
Gue  V.  The  Tide  Water  Canal  Company,  24  How.  257. 
The  other  is  East  Alabama  Railroad  Company  v. 
Visscher,  114  U.  S.  310. 

**A  sale  for  taxes  is  for  all  questions  arising  in 
this  suit  upon  the  same  principle. 

*  *  There  is  also  a  federal  case  relating  to  the  sub- 
ject of  taxes  in  3  Wood  434,  State  v.  Atlantic  &  Gulf 
Railroad  Company;  a  decision  which  I  believe  has 
been  uniformly  recognized'  as  sound  ever  since  it  was 
made.  It  relates  to  a  tax  sale,  and  is  in  all  respects 
similar  to  the  case  under  consideration." 

**  While  there  is  a  conflict  of  authority  on  this 
subject,  the  decided  weight  is  that  the  right  of  way, 
if  sold  to  pay  the  assessment,  must  be  sold  as  a  whole 
and  not  in  broken  fragments.  The  public  have  a 
right  to  have  a  railway  remain  an  entirety,  and  it 
would  be  destructive  to  public  interest  to  permit  it 
to  be  broken  up  into  disjointed  and  practically  useless 
fragments.  "—Elliott  on  Railroads,  Vol.  2,  §^90. 

'  *  As  we  have  elsewhere  shown,  it  would  be  detri- 
mental to  the  interest  of  the  public,  as  well  as  to  that 
of  the  railroad  company  and  the  lien  holders,  to  per- 
jn\t  a  railroad  to  be  broken  up  and  sold  in  practically 
useless  frajnnents,  and,  for  this  reason,  it  is  generally 
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held  that  the  lien  must  be  enforced  against  the  entire 
road  and  all  of  it  may  be  sold,  in  a  proper  case,  to 
satisfy  a  lien  thereon.  In  some  instances,  however, 
the  lien  has  been  satisfied  by  sequestrating  the  earn- 
ings of  the  corporation  or  appointing  a  receiver,  with- 
out a  sale  of  the  road.'' — Elliott  on  Railroads,  Vol. 
3,  §  1074 ;  Chicago  d  N.  W.  R.  R.  v.  Forest  County  et 
al,  95  Wis.  80,  89. 

The  same  principle  which  forbids  the  sale  of  the 
road  in  fragments  forbids  the  sale  of  personal  prop- 
erty used  in  its  operation. 

*  *  If  an  oflSce  safe  at  a  depot,  in  which  the  agent 
deposits  and  keeps  his  daily  receipts  and  valuable 
papers,  is  useful  and  facilitates  the  successful  opera- 
tion of  the  road,  it  could  no  more  be  seized  under  exe- 
cution than  could  a  section  of  the  rails  or  roadbed,  or 
a  water  tank.  These  things  are  incident  to  the  fran- 
chise, and  cannot  be  disturbed.  They  are  the  means 
by  which  the  franchise  is  exercised.  They  are  the 
necessary  instruments  of  its  use." — N.  P.  R.  R.  Co.  i\ 
Shimmel,  6  Mont.  161 ;  Chicago  d  N.  W.  R.  R.  v.  For- 
est County  et  aL,  supra. 

In  Railroad  Company  v.  Letvton,  20  Ohio  St.  401, 
the  court  decreed  a  sale  of  the  entire  railroad  to  sat- 
isfy a  specific  lien  upon  a  section  of  the  road,  and 
inter  alia  said : 

**  Because  a  part  may  not  be  sold  on  account  of 
the  paramount  right  of  the  public  to  keep  the  high- 
way intact,  a  necessity  arises  in  order  that  justice 
may  be  done  to  the  defendant  in  error  to  decree  the 
sale  of  the  whole  line  of  the  road  to  satisfy  his  lien." 

In  National  Foundry  and  Pipe  Works  v.  Oconto 
Water  Co.,  52  Fed.  43,  45,  57,  it  was  said : 

**Does  the  inseparable  character  of  franchise  and 
plant  present  an  insuperable  obstacle  to  the  enforce- 
ment of  a  right?  T  think  not  *  *  *.  As  a  matter 
of  common  equity,  plant  and  franchise  should  be 
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decreed  to  be  sold  as  an  entirety.  I  think  it  within 
the  inherent  powers  of  a  court  of  equity  to  so  decree ; 
not  that  the  lien  embraces  the  franchise,  but  because 
plant  and  franchise,  by  act  of  the  defendant,  have 
been  rendered  inseparable." 

City  of  Covington  v.  District  of  Highlands,  68 
S.  W.  (Ky.)  669,  672,  was  an  attempt  to  collect  a  tax 
owing  upon  and  constituting  a  lien  upon  part  of  the 
system  of  water  works.    The  court  said : 

*  *  In  the  case  at  bar  the  collecting  officer  could  not 
levy  upon  the  property  of  appellant  and  sell  it  at  pub- 
lic outcry,  because  in  both  of  the  cases  above  cited  we 
held  that  such  proceeding  was  improper.  Now  to 
deny  the  taxing  district  the  right  to  proceed  in  the 
court  for  the  appointment  of  a  receiver  to  collect  the 
taxes  would  be  to  leave  the  question  of  their  pay- 
ment entirely  within  the  will  of  the  taxpayer.  As  the 
court  had  said  that  the  proper  proceeding  is  by  the 
ai)i)ointment  of  a  receiver,  after  reasonable  demand 
for  the  payment  of  taxes  and  a  default,  and  as  a 
receiver  can  be  appointed  only  in  a  suit  between  liti- 
gants involving  a  lien  upon,  or  the  right  to  the  posses- 
sion of,  the  property  in  question,  it  necessarily  fol- 
lows that  the  taxing  district  is  thus  recognized  as 
entitled  to  maintain  its  action  for  the  purpose  of  the 
appointment  of  a  receiver  and  for  the  collection  of 
the  taxes.  *' 

The  question  before  us  has  not  been  ruled  in  this 
jurisdiction. 

In  Carlisle  v.  Pullman  P.  C.  Co.,  8  Colo.  320,  7 
Pac.  164,  an  action  for  the  recovery  of  money  alleged 
to  be  due  the  county  on  account  of  taxes,  the  right  of 
a  remedv  bv  suit  was  not  decided:  the  decision  was 
for  the  tax  debtor  upon  other  grounds. 

In  Toll  Road  Company  r.  Edwards,  3  Colo.  App. 
74,  32  Pac.  549,  the  county  treasurer  sued  to  recover 
a  certain  sum  claimed  to  be  due  for  taxes,  had  judg- 
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ment  below  and  upon  appeal.  A  single  point,  by 
agreement,  was  submitted  as  decisive  of  the  case;  it 
was  not  the  one  here  involved. 

The  Montezuma  Valley  Water  Supply  Company 
V.  Bell,  20  Colo.  175,  36  Pac,  1102,  was  an  action  by 
the  county  treasurer  against  The  Montezuma  Valley 
Water  Supply  Company  and  The  Colorado  Water 
Supply  Company,  to  recover  from  the  former  taxes 
levied  upon  its  personal  and  real  property  for  1887, 
1888,  to  have  such  taxes  adjudged  a  lien  upon  the 
realty,  and  to  foreclose  such  lien.  The  county  treas- 
urer had  judgment  below.  The  abstract  of  the  record 
shows  that  all  of  the  delinquent's  property  was  in  the 
one  county.  La  Plata.  The  court  held  that  the  stat- 
ute provided  a  specific  remedy,  that  it  was  adequate, 
and  being  so  must  be  pursued.  The  opinion  quotes 
approvingly  the  following  from  Board  of  Education 
i\  Old  Dominion  I.  M.  <&  M.  Co.,  18  W.  Va.  441,  as 
follows : 

*  *  It  would  seem  necessarily  to  follow  that,  though 
a  municipal  tax  was  expressly  declared  by  statute  to 
be  a  lien,  yet  if  a  specific  mode  be  provided  whereby 
the  land  may  be  sold  to  satisfy  such  lien,  no  suit  could 
be  brought  in  a  court  of  equity  to  enforce  such  lien ; 
for  the  foregoing  decisions  show  that  the  specific 
statutory  mode  of  collection  must  be  pursued,  and 
other  cases  lead  to  the  same  conclusion. ' ' 

As  all  the  property  of  the  tax  debtor  was  in  La 
Plata  county,  no  reason  existed  why  even  if  it  was  a 
quasi  public  corporation,  which  does  not  appear  from 
the  opinion,  its  property  could  not  be  sold  as  an 
entirety".  If  so,  the  statutory  remedy  was  adequate. 
The  gist  of  the  holding  was  that  because  the  statutory 
remedy  was  adequate,  the  action  would  not  lie. 

The  property  of  which  the  section  of  road  in 
Boulder  county  is  a  part  is  in  its  entirety  in  four 
counties.    The  county-  treasurer  cannot  sell  the  sec- 
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• 
tion  of  road  in  his  county,  nor  can  he  sell  the  road  in 
its  entirety,  because  parts  of  it  are  without  his  county. 
The  tax  has  been  laid,  but  no  provision  made  for  its 
collection.  In  such  case  the  law  contemplates  the  en- 
forcement of  the  tax  by  ordinary  remedies,  one  of 
which  is  a  proceeding  in  equity  to  establish  and  en- 
force the  lien  for  the  tax  against  property.  Such  is 
the  proceeding  before  us ;  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action.  The  absence 
of  a  specific  statutory  remedy  entitled,  we  think,  the 
plaintiff  in  error  to  resort  to  a  court  of  equity  to  com- 
pel payment  of  the  tax. 

Judgment  reversed.  Reversed. 


[No.  2247.] 

The  Chicago  Lumber  Company  et  al.  v. 

Newcomb  et  al. 

1.  Mechanics'  Liens — ^Contracts — Power  to  Prescribe  Conditions. 
The  power  to  enact  a  mechanics'  lien  law  includes  the  power 

to  prescribe  the  conditions  upon  which  the  lien  may  be  acquired, 
and  with  reference  -to  which  the  rights  of  persons  Interested 
shall  be  determined. 

2.  Mechanics'  Liens^-Oonstitutionality — Freedom  of  Contract. 
The  provisions  of  the  mechanics'  lien  law  of  1893  (Session 

Laws  1893,  chapter  117),  prescribing  the  form  of  contract  which 
must  be  entered  into  and  recorded  by  the  owner  and  contractor 
to  enable  the  contractor  to  secure  a  lien  for  himself,  and  the 
owner  to  confine  the  liabilities  to  which  his  property  may  be 
subjected  to  the  contract  price,  do  not  interfere  with  the  consti- 
tutional fight  of  the  citizen  to  contract  as  his  interest  may 
demand, >  and  are  not  repugnant  to  the  provisions  of  the  consti- 
tution guaranteeing  to  citizens  the  right  of  acquiring,  possessing 
and  protecting  property,  inhibiting  the  enactment  of  laws  impair- 
ing the  obligation  of  contracts  or  depriving  any  person  of  life, 
liberty  or  property  without  due  process  of  law. 

3.  Same. 

The  provision  of  the  mechanics'  lien  law  (Session  Laws  1893, 
chapter  117),  which  gives  to  persons  furnishing  material  or  per- 
forming labor  for  the  principal  contractor  a  lien  against  the  prop- 
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erty  of  the  owner  for  the  full  value  of  their  material  or  labor, 
regardless  of  the  contract  price,  if  the  owner  disregards  the 
provisions  of  the  statute  with  reference  to  the  contract,  does  not 
interfere  with  any  of  his  constitutional  rights,  nor  subject  him 
to  a  penalty  for  exercising  such  rights. 

4.  Mechanics'  Liana — ^Validity  of  Law — Principal  and  Agent. 

The  fact  that  the  mechanics'  lien  law  (Session  Laws  1893, 
chapter  117)  makes  the  contractor  the  agent  of  the  owner  for 
the  purpose  of  the  act,  does  not  invalidate  the  statute. 

5.  Mechanics'  Liens — Contracts — Notice. 

The  contract  required  by  the  mechanics'  lien  law  (Session 
Laws  1893,  chapter  117)  to  be  recorded  in  order  to  limit  the 
amount  of  the  liens  to  which  the  owner's  property  is  subject  to 
the  amount  of  the  contract  price,  is  a  contract  the  terms  of  which 
are  contained  in  the  statute,  and  if  the  contract  varies  from  the 
statutory  contract  in  any  material  particular,  it  would  not  affect 
the  rights  of  lien  claimants,  and  it  is  immaterial  whether  or  not 
they  had  knowledge  of  it. 

6.  Mechanics'  Ljens — Constitutionality — Title  of  Act. 

The  title  of  the  mechanics'  Hen  act  (Session  Laws  1893. 
chapter  117),  which  is  ''An  act  to  secure  liens  to  mechanics  and 
others,"  is  sufficient  to  embrace  the  provisions  granting  liens  to 
other  persons  than  mechanics,  and  the  act  contains  but  one 
subject. 

7.  Mechanics'  Llena — Construction  of  Statute. 

The  mechanics'  lien  statute  should  be  liberally  construed  so 
as  to  advance  its  object. 

8.  Same— Statement  of  Claim — Contracts. 

That  provision  of  the  mechanics'  lien  statute  (Session  Laws 
1893,  chapter  117)  which  requires  the  lien  claimant  to  incorporate 
the  terms  and  conditions  of  his  contract  into  his  lien  statement, 
must  be  construed  as  having  reference  only  to  the  principal  con- 
tractor and  not  to  sub-contractors,  material  men  and  laborers. 

9.  Mechanics'   Liens— Statements— Evidence — ^Variance. 

In  the  enforcement  of  a  mechanic's  lien  a  small  discrepancy 
between  the  statement  in  the  lien  claim  and  the  evidence  as  to 
the  amount  due,  which  was  purely  the  result  of  mistake  and  did 
not  mislead  or  injure  anyone,  would  not  afTect  the  standing  of 
the  lien. 

Appeal  from  fhr  District  Court  of  Arapahoe  County, 
Messrs.  Benedict  &  Phelps,  for  appellants. 
Mr.  S.  W.  WiDNEY,  for  appellees. 
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Thomson,  P.  J. 

Parsons,  Martin  &  Hall  brought  suit  to  enforce 
a  mechanics'  lien  against  the  appellees,  making  the 
appellants,  who  were  also  lien  claimants,  as  sub-con- 
tractors, parties  defendant.  The  appellants  severally- 
answered,  and  filed  cross-complaints,  setting  forth  the 
facts  constituting  their  liens,  and  praying  judgments 
enforcing  the  same. 

On  the  15th  day  of  February,  1896,  Mrs.  W.  H. 
S.  Newcomb  was  the  owner  of  certain  lots  in  the  city 
of  Denver,  and,  upon  that  date  she,  together  with  the 
appellee,  W.  H.  Newcomb,  her  husband,  entered  into 
a  contract  in  writing  with  the  appellee,  Walter  H. 
King,  for  the  construction  of  a  dwelling  house  upon 
those  lots.  By  the  tenns  of  the  contract.  King  was  to 
construct  and  complete  the  building  by  the  20th  of 
July,  1896,  furnishing  all  necessary  materials,  and  was 
to  be  paid  for  the  work,  by  the  Newcombs,  $3,825  in 
money,  and  105,000  shares  of  the  capital  stock  of  The 
Buifalo,  New  York  &  Cripple  Creek  Gold  Mining 
Company.  Payments  were  to  be  made  as  follows: 
The  sum  of  $600  in  money  when  the  first  floor  joists 
should  be  in  place;  the  sum  of  $900  in  money  when 
the  second  floor  joists  should  be  in  place ;  the  sum  of 
$1,100  when  the  roof  should  be  on ;  40,000  shares  of 
the  stock  when  the  brown  mortar  should  be  on,  and 
the  remainder  of  the  contract  price — ^money  and  stock 
— when  the  building  should  be  accepted  as  complete 
bv  the  architect. 

Two  weeks  after  the  execution  of  the  contract, 
King  commenced  work  upon  the  house,  and  the  build- 
ing was  completed  on  the  11th  day  of  January,  1897. 
At  the  time  of  its  completion,  King  had  received  of 
the  contract  price  $2,700  in  cash,  and  a  considerable 
quantity  of  mining  stock.  Of  the  money  he  received, 
he  had  disbursed  $2,658.91  for  work  and  materials, 
but  the  claims  of  the  appellants  were  unpaid;  and 
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they  severally  filed  their  lien  statements.  The  case 
having  come  on  for  trial,  at  the  conclusion  of  the 
evidence,  on  motion  of  the  Newcombs,  the  court 
entered  judgment  as  of  nonsuit  against  the  appel- 
lants. The  grounds  of  the  motion  were  that  the 
mechanics'  lien  law  of  May  3,  1893,  under  which  the 
liens  were  asserted,  was  unconstitutional  and  void, 
and  that  the  proceedings  of  the  appellants  in  attempt- 
ing to  acquire  their  liens  were  not  in  conformity  with 
the  provisions  of  that  law. 

Section  1  of  the  act  of  1893  provides  that  me- 
chanics, material  men,  contractors,  sub-contractors, 
builders  and  all  persons  of  every  class  performing 
labor  upon,  or  furnishing  materials  to  be  used  in,  the 
construction,  alteration,  addition  to,  or  repair  of,  any 
building,  etc.,  shall  have  a  lien  upon  the  property  on 
which  they  have  rendered  service  or  bestowed  labor, 
or  for  which  they  have  furnished  material,  for  the 
value  of  such  service,  labor  or  material,  whether  at 
the  instance  of  the  owner  or  of  any  other  person  act- 
ing on  his  authority  or  under  him,  as  agent,  con- 
tractor or  otherwise ;  that  every  contractor,  etc.,  shall 
be  held  to  be  agent  of  the  owner  for  the  purpose  of 
the  act ;  that  in  case  of  a  contract  between  the  owner 
and  the  contractor,  the  lien  shall  extend  to  the  entire 
contract  price,  and  such  contract  shall  operate  as  a 
lien  in  favor  of  all  persons  except  the  contractor,  to 
the  extent  of  the  whole  contract  price,  and  after  all 
such  liens  are  satisfied,  then  as  a  lien  for  the  balance 
in  favor  of  the  contractor.  That  all  such  contracts 
I  shall  be  in  writing  when  the  amount  to  be  paid  there- 
under exceeds  $500,  and  shall  be  subscribed  by  the 
parties  thereto ;  that,  such  contract,  setting  forth  the 
names  of  all  the  parties  thereto,  and  a  description  of 
the  premises  to  be  affected  thereby,  a  statement  of  the 
general  character  of  the  work  to  be  done,  and  the  full 
amount  to  be  paid  thereunder,  together  with  the  times 
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or  stages  of  the  work  for  making  payments,  shall, 
before  the  work  is  commenced,  be  filed  for  record  in 
the  oflSce  of  the  recorder  of  the  county  in  which  the 
property  is  situate;  and  that  in  case  the  contract  is 
not  so  filed,  the  labor  done  and  materials  furnished  by 
all  persons  except  the  contractor  before  the  contract 
is  filed,  shall  be  deemed  to  have  been  done  at  the  per- 
sonal instance  of  the  owner,  and  such  persons  shall 
have  a  lien  for  the  value  thereof. 

Section  2  provides  that  no  part  of  the  contract 
price  shall,  by  the  terms  of  any  such  contract,  be 
made  payable,  nor  shall  the  same  .or  any  part  thereof 
be  paid,  in  advance  of  the  commencement  of  the  work, 
but  the  contract  price  shall  be  made  payable  in  install- 
ments, or  upon  estimates,  at  specified  times  after  the 
commencement  of  the  work,  or,  on  the  completion  of 
the  whole  work ;  provided,  that  at  least  15  per  cent, 
of  the  whole  contract  price  shall  be  made  payable  at 
least  thirty-five  days  after  the  final  completion  of  the 
'  contract ;  that  no  payment  made  before  it  is  due  by 
the  terms  of  the  contract,  shall  be  valid  for  the  pur- 
pose of  defeating,  diminishing  or  discharging  any 
lien  in  favor  of  any  person  except  the  contractor ;  but 
as  to  such  liens,  any  such  payment  shall  be  deemed 
not  to  have  been  made,  and  shall  be  applicable  to 
such  liens,  notwithstanding  the  contractor  to  whom  it 
was  paid  may  afterwards  abandon  his  contract,  or 
become  indebted  to  such  owner  for  damages  or  other- 
wise, for  nonperformance  of  his  contract,  or  other- 
wise; that,  as  to  all  liens  except  that  of  the  con- 
tractor, the  whole  contract  price  shall  be  payable  in 
money;  that  in  case  such  contracts  do  not  conform 
substantially  to  the  provisions  of  the  section,  the  labor 
done  and  materials  furnished  by  all  persons  except 
the  contractor  shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  request  of  the 
persons  contracting  with  the   contractor,    and   they 
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shall  have  a  lien  for  the  value  thereof;  that  any  of 
the  persons  mentioned  in  section  1,  except  the  con- 
tractor or  his  agent,  may  at  any  time  give  to  the  owner 
or  agent  a  written  notice  that  they  have  performed 
labor,  or  furnished  material,  or  both,  to  the  con- 
tractor, or  any  person  acting  by  the  authority  of  the 
owner,  or  that  they  have  agreed  to  and  will  do  so, 
stating  in  general  terms  the  kind  of  labor  or  material, 
and  the  name  of  the  person  to  or  for  whom  the  same 
was,  or  is  to  be,  done  or  furnished,  and  the  amount  in 
value,  as  near  as  may  be,  of  that  already  done  or  fur- 
nished, and  of  the  .whole  work  agreed  to  be  done  or 
furnished,  which  notice  shall  not  be  invalid  by  reason 
of  any  defect  of  form,  provided  it  is  sufficient  to 
infonn  the  reputed  owner  of  the  substantial  matters 
mentioned,  or  to  ])ut  him  on  inquiry  as  to  such  mat- 
ters ;  that  upon  such  notice  being  given,  it  shall  be  the 
duty  of  the  person  who  contracted  with  the  contractor 
to  withhold  from  his  contractor,  or  from  any  other 
person  acting  under  the  owner,  and  to  whom  by  the- 
notice  the  labor  and  material  have  been,  or  have  been 
agreed  to  be,  furnished,  sufficient  money  due  or  that 
may  become  due  to  such  contractor  or  other  person, 
to  answer  such  claim,  or  anv  lien  that  mav  be  filed 
therefor. 

The  objections  to  the  foregoing  provisions  are 
that  they  undertake  to,  and  do,  interfere  with  the 
right  of  the  citizen  to  contract  as  his  interests  may 
demand,  and  make  him  liable  to  penalties  if  he  exer- 
cise his  privilege  of  disposing  of  any  property  he  may 
have  to  a  contractor  for  the  erection  of  a  house ;  that 
they  undertake  to  make  out  of  the  contractor,  who  is 
an  adverse  party,  to  the  owner  of  the  property,  an 
agent  for  the  owner,  when  the  interests  of  the  two 
are  adverse;  that  they  constitute  an  unreasonable 
restraint  on  the  right  of  private  contract,  and  that, 
therefore,  they  are  repugnant  to  the  provisions  of  the 
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constitution  guaranteeing  to  citizens  the  right  of 
acquiring,  possessing  and  protecting  property,  inhib- 
iting the  enactment  of  laws  impairing  the  obligation 
of  contracts,  or  retrospective  in  their  operation,  and 
forbidding  the  depriving  of  any  person  of  life,  lib- 
erty or  property,  without  due  process  of  law. 

The  question  as  to  the  constitutionality  of  those 
sections  was  before  the  supreme  court  in  the  recently 
decided  case  of  Joralmon  v.  McPhee,  31  Colo.  26,  71 
Pac.  419,  but  the  court  did  not  pass  upon  their  valid- 
ity, holding  that  the  rights  of  the  parties  before  it 
were  not  dependent  upon  them,  and  that  the  remain- 
der of  the  act  contained  suflBcient  to  entitle  those  par- 
ties to  their  liens,  and  might  stand  regardless  of  the 
sections  which  were  attacked.  The  decision  of  the 
constitutional  questions  there  presented  would  have 
been  a  source  of  gratification  to  us,  because,  as  to  such 
questions,  final  jurisdiction  resides  in  that  court.  But 
in  this  case,  the  provisions  of  those  sections  seem  to 
demand  consideration  as  affecting,  at  least  in  some 
degree,  the  rights  of  the  parties. 

The  construction  of  a  building  involves  the  co-op- 
eration of  a  variety  of  agencies.  It  is  not  built  by  the 
original  contractor  himself.  It  is  true  that  he  under- 
takes its  construction,  but  to  enable  him  to  execute 
his  contract,  he  must  rely  to  a  greater  or  less  extent 
upon  others.  The  accomplishment  of  the  work 
requires  the  purchase  of  material  and  the  employ- 
ment of  mechanical  and  other  labor,  of  all. of  which 
the  owner  receives  the  benefit.  The  purpose  generally 
of  laws  providing  for  mechanics'  liens  is  to  afford 
some  measure  of  security  to  those  whose  property  and 
services  have  entered  into  the  improvement ;  and  such 
laws  have,  as  a  rule,  been  upheld  by  the  courts.  That 
a  statute  providing  liens  in  favor  of  persons  dealing 
with  the  principal  contractor,  and  the  benefit  of  whose 
property  or  services  or  labor  accrues  to  the  owner. 


272  ('hicago  Lumber  Co.  v.  Newcomb.     119  C.A. 

may  interfere  with  the  performance  by  the  latter  of 
his  contract  according  to  its  terms,  does  not  render 
the  law  unreasonable,  or  repugnant  to  the  constitu- 
tional provisions  upon  which  the  appellees  rely. 
Speaking  with  reference  to  such  a  law,  in  Smalley  v. 
Gearing,  121  Mich.  190,  198,  the  court  said:  *'The 
statute  was  intended  to  protect  sub-contractors,  ma- 
terial men  and  laborers,  and  its  benefits  should  not 
be  frittered  away  by  construction,  unless  clearly  un- 
constitutional. It  does  not  impair  the  obligations  of 
contracts,  but  provides  a  method  for  securing  pay- 
ment to  those  whose  labor  or  material  goes  into  the 
building,  and  at  the  same  time  protects  the  owner  and 
contractor,  if  the  provisions  of  the  act  are  complied 
with.  The  doctrine  upon  which  such  liens  are  founded 
is  the  consideration  of  natural  justice  that  the  party 
who  has  enhanced  the  value  of  property  by  incorpo- 
rating therein  his  labor  or  materials  shall  have  a  pre- 
ferred claim,  in  a  certain  sense,  on  such  property,  for 
the  value  of  his  labor  or  materials." 

A  mechanic's  lien  is  the  creature  of  statute.  The 
power  to  enact  the  law  includes  the  power  to  prescribe 
the  conditions  upon  which  the  lien  may  be  acquired, 
and  with  reference  to  which  the  rights  of  persons 
interested  shall  be  detennined.  The  foregoing  sec- 
tions provide  the  form  of  a  contract  which  must  be 
entered  into  by  the  owner  and  the  principal  con- 
tractor to  enable  the  latter  to  secure  a  lien  for  himself, 
and  to  enable  the  former  to  confine  the  liabilities  to 
which  his  property  may  be  subjected,  to  the  contract 
l)rice;  but  they  do  not  prohibit  those  parties  from 
entering  into  another  and  different  contract.  There 
is  no  interference  with,  or  abridgment  of,  their  right 
to  contract  as  thev  mav  see  fit.  Tt  is  true  that  a 
material  departure  from  the  provisions  of  the  statute 
with  reference  to  the  contract  affects  the  owner's  lia- 
bility.   If  he  exercise  his  "right  of  disregarding  the 
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statutory  provisions,  persons  furnishing  material  to, 
or  performing  labor  for,  the  principal  contractor, 
become  entitled  to  a  lien  for  the  full  value  of  their 
material  or  labor,  instead  of  being  restricted  in 
amount  to  the  contract  price,  so  that  the  owner's 
property  may  be  held  for  a  larger  sum  than  he  agreed 
to  pay  for  the  work ;  and  counsel  says  he  is  thus  sub- 
jected to  a  penalty  for  exercising  a  constitutional 
privilege.  But  the  statute  simply  imposes  upon  the 
owner  a  duty  to  see  that  those  by  means  of  whose 
property  and  services  the  value  of  his  own  property 
is  enhanced,  receive  the  compensation  to  which  they 
are  justly  entitled.  In  making  his  contract  he  knows 
that  labor  and  material  will  be  necessary  for  the 
accomplishment  of  the  work,  and  that  the  contractor 
may  obtain  those  things  on  credit  from  others,  but  the 
benefit  of  which  he  will  nevertheless  receive  and 
enjoy ;  and  the  effect  of  a  law  charging  the  property 
into  which  they  enter  with  a  lien  on  account  of  the 
values  which  thus  accrue  to  him,  is  not  to  subject  him 
to  a  penalty,  or  to  interfere  with  any  of  his  consti- 
tutional rights. — Henry  &  Coatsworth  Co.  v.  EvanSj 
97  Mo.  47;  O'Neil  v.  St.  Olafs  School,  26  Minn.  329; 
Laird  v.  Moonan,  32  Minn.  358;  Spofford  r.  True,  33 
Me.  283 ;  White  v.  Miller,  18  Pa.  St.  52. 

In  the  case  first  cited  the  court  said:  '*The 
owner's  libertv  of  action  is  not  invaded  bv  the  slat- 
ute.  He  need  not  employ  an  intennediary  to  erect 
his  building.  But  if  he  does,  the  law  ingrafts  upon 
his  act  certain  consequences.  It  enters  into  and  forms 
part  of  his  agreement  so  far  as  regards  the  subject- 
matter  to  which  the  statute  relates.  Bv  virtue  of  the 
law  the  contractor  is  invested  with  a  power  to  charge 
the  property  for  the  reasonable  value  of  the  labor  and 
materials  supplied  to  it  by  sub-contractors.  The 
right  of  lien  arises  from  the  statute,  which  applies,  bv 
its  own  force,  to  everv  transaction  that  narties,  bv 

18 
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their  voluntary  action,  bring  within  its  terms.  No  one 
is  deprived  thereby  of  the  gains  of  his  own  industry. 
The  legislative  purpose  is  quite  the  contrary.  It  is 
rather  to  prevent  one  man  from  enjoying,  without 
compensation,  the  gains  of  another's  industry  in  cir- 
cumstances which  the  law-makers  regard  as  imposing 
a  duty  on  the  former  to  see  that  the  latter  is  paid 
therefor. ' ' 

If  the  statutory  provisions  in  relation  to  the  con- 
tract be  observed,  the  owner  protects  himself  fully 
against  loss  on  account  of  liens  of  sub-contractors. 
The  amount  for  which  such  liens  may  be  claimed,  is, 
in  such  case,  limited  to  the  contract  price.  The  owner 
cannot  be  held  for  more  than  he  agreed  to  pay  his 
contractor.  He  is  entitled  to  notice  from  persons 
other  than  the  principal  contractor,  furnishing  mate- 
rial or  performing  labor  for  the  latter,  either  before 
or  after  the  furnishing  of  material  or  the  perform- 
ance of  the  labor  has  commenced,  stating,  among 
other  things,  in  general  terms,  the  amount  in  value 
of  what  has  been  done  or  what  is  proposed  to  be  done, 
and  he  may  then  withhold  from  his  contractor  suffi- 
cient money  due,  or  to  become  due,  to  answer  the 
claims.  If  such  notice  be  not  given  he  is  not  required 
to  withhold  the  money.  A  compliance  with  the  law 
on  his  part  will  secure  him  against  double  payment. 
It  is  only  in  case  he  fails  to  contract  in  conformity 
with  the  statutory  provisions  that  his  liability  extends 
to  the  value  of  the  material  or  labor  regardless  of  the 
contract  price.  If  he  desires  to  exchange  property 
for  his  building  or  improvement,  instead  of  making 
the  cost  payable  in  money,  he  is  not  prohibited  from 
doing  so.  The  contract  as  between  him  and  his  con- 
tractor will  be  valid,  but  he  enters  into  it  with  full 
knowledge  that  in  such  case  the  lien  claims  to  which 
the  property  may  be  subjected,  will  be  measured  in 
amount  by  value,  and  not  by  contract  price.    As  the 
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statute  enters  into  the  contract,  he  consents  to  the 
burdens  which  are  imposed,  and  a  departure  by  him 
from  the  prescribed  form  is  taken,  presumably, 
because  he  finds  that  the  step  will  inure  to  his  advan- 
tage. He  makes  the  contract  with  his  eyes  open,  and 
the  fact  that  his  property  may  be  incumbered  in  a 
different  manner  and  for  a  larger  amount  than  if  he 
had  pursued  the  specific  method  directed  by  the  law, 
affords  him  no  ground  of  complaint.  In  some  of  the 
cases  to  which  we  have  referred  the  statutes  which 
were  considered  subjected  the  property  to  liens  for 
the  full  value  of  the  materials  and  labor  entering  into 
the  structure,  no  matter  what  the  contract  might  be. 
The  owner  had  no  opportunity  to  contract  so  as  to 
avoid  the  -possibility^  of  being  held  for  more  than  he 
had  agreed  to  pay,  and  those  statutes  were  therefore 
less  favorable  to  the  owner  than  this.  Yet  thev  were 
held  to  be  constitutional. 

Nor  is  it  any  objection  to  the  law,  that,  in  the 
language  of  counsel,  *'it  undertakes  to  make  out  of 
the  contractor,  who  is  an  adverse  party  to  the  owner 
of  the  premises,  an  adverse  agent  for  the  owner,  when 
the  interests  of  the  two  are  adverse."  Without 
express  provision,  the  contractor  would  j^ossess  the 
powers  of  an  agent.  It  is  in  virtue  of  his  power  to 
incumber  the  property  by  procuring  material  and 
labor  that  the  right  to  a  lien  accrues  to  persons  fur- 
nishing him  with  those  things.  In  O'Neil  v.  St. 
Olaf^s  School,  supra,  it  is  said  that  ''the  statute  gives 
as  an  incident  to  a  contract  for  erecting,  altering  or 
repairing  a  house,  power  to  the  builder  or  contractor 
to  charge  the  house  and  the  land  with  debts  for  labor 
and  materials  incurred  by  him  in  performing  the  con- 
tract. The  owner  consents  to  this  power  conclusively 
and  irrevocably,  so  far  as  others  than  the  builder  or 
contractor  are  concerned,  by  making  the  contract 
while  such  is  the  law."    See  also  Laird  r.  Moonav, 
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supra.  The  legislature  of  California  enacted  a  stat- 
ute, the  provisions  of  which  were  in  all  material 
respects  the  same  with  those  we  have  heen  consider- 
ing, and  upon  which  our  law  was  evidently  modeled. 
In  Kellogg  v.  Howes,  81  Cal.  170,  that  statute  was 
exhaustively  considered,  and  was  sustained  in  all  its 
features  and  phases. 

We  do  not  propose  to  discuss  the  question  which 
counsel  raises,  whether  knowledge  by  the  lien  claim- 
ants, at  the  time  they  made  their  agreements  with  the 
contractor,  of  the  terms  and  provisions  of  the  con- 
tract as  it  was  made,  dispenses  with  the  necessity  as 
to  them  of  recording  the  contract.  The  purpose  of 
recording  the  contract  prescribed  by  the  statute  is  to 
advise  persons  dealing  with  the  contractor  of  its  con- 
tents, so  that,  as  they  have  no  remedy  against  the 
property  for  claims  in  excess  of  the  contract  price, 
they  may  act  intelligently  and  be  able  to  determine 
whether  the  security  is  suflScient  to  justify  them  in 
parting  with  their  material  or  expending  their  labor. 
It  is  asserted  that  the  cross-complainants  had  such 
knowledge  of  this  contract ;  and  if  it  had  been  a  con- 
tract for  the  recording  of  which  the  statute  provides, 
it  may  be  that  their  knowledge  would  take  the  place 
of  a  record.  But  it  was  not  the  contract  to  which  the 
requirement  was  intended  to  apply.  The  contract  to 
be  recorded  is  a  contract,  the  terms  of  which  are  con- 
tained in  the  statute.  The  one  before  us  is  not  such 
a  contract.  It  varies  in  important  particulars  from 
the  statutory  contract;  and  knowledge  by  the  lien 
claimants  of  its  terms  would  have  simply  been  knowl- 
edge of  a  contract  by  which  their  rights  were  in 
nowise  affected. 

Another  objection  to  this  statute  goes  to  its  title. 
It  is  provided  by  section  21,  article  V,  of  the  consti- 
tution that  no  bill,  except  general  appropriation  bills, 
shall  be  passed  containing  more  than  one  subject 
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which  shall  be  clearly  expressed  in  its  title.    The  act 
under  consideration  is  entitled  '*An  act  to  secure 

• 

liens  to  mechanics  and  others. "  It  is  argued  that  the 
words  *  *  and  others ' '  add  nothing  to  the  title,  and  that, 
therefore,  the  title  amounts  to  no  more  than  if  it  read 
"An  act  to  secure  liens  to  mechanics.''  In  the  act 
provision  is  made  for  the  acquiring  of  liens  by  a  num- 
ber of  persons  in  addition  to  mechanics,  and  we  are 
led  to  infer  from  the  tenor  of  counsel's  argument  that 
he  regards  the  provisions  in  favor  of  mechanics, 
material  men,  laborers,  etc.,  as  constituting,  each,  a 
distinct  subject.  If  our  inference  is  warranted,  coun- 
sel misunderstands  the  meaning  of  the  word  ''sub- 
ject." The  act  embraces  but  one  subject,  and  that 
is  the  securing  of  mechanics'  liens  to  certain  desig- 
nated persons.  It  prescribes  the  manner  in  which, 
and  specifies  the  persons  by  whom,  such  liens  may  be 
acquired ;  it  regulates  the  amount  for  which  they  may 
be  claimed ;  and  it  provides  for  their  limitation  as  to 
amount,  in  favor  of  the  owner,  upon  conditions  to  be 
observed  by  him.  All  these  provisions  are  germane 
to  the  general  purpose  of  the  act.  It  is  not  necessary 
that  the  title  should  minutely  specify  the  contents  of 
the  bill.  Mr.  Cooley  says  that  the  constitutional  pro- 
vision is  accomplished  when  the  law  has  but  one  gen- 
eral object,  which  is  fairly  indicated  by  its  title. — 
Copley's  Constitutional  Limitations  (5th  ed.),*144;  see 
also  Airy  v.  People,  21  Colo.  144;  Burton  v.  Snyder, 
22  Colo.  173 ;  Ludington  v.  Heilman,  9  Colo.  App.  548. 
According  to  this  title,  the  purpose  of  the  act  was 
to  secure  liens  to  certain  persons,  and  its  benefits 
were  not  to  be  confined  to  mechanics.  It  says  ''me- 
chanics and  others."  There  is  in  it  no  enumerated 
list  of  the  others,  but  the  public  is  advised  that  there 
are  persons  aside  from  mechanics  who  may  be  en- 
titled to  liens.  It  is  true  that  to  find  who  the  others 
are,  reference  must  be  had  to  the  body  of  the  act ;  but 
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none  of  the  details — and  there  are  many — can  be 
found  in  the  title.  They  are  discoverable  only  by  an 
examination  of  the  act  itself.  Counsel,  however, 
refers  us  to  County  Commissioners  v.  Mining  A 
Smelting  Co.,  3  Colo.  App.  223,  as  determinative  of 
the  question  in  his  favor.  The  title  there  spoken  of 
was  **An  act  to  amend  section  2SI,  *  *  *  and  to 
repeal  sections  30,  31,  32  and  33,  and  for  other  pxir- 
yoses.''  The  court  said  that  the  words  '*and  for  other 
purposes"  were  meaningless  and  of  no  legal  signifi- 
cance. A  little  reflection  will  make  the  justness  of 
this  observation  evident.  A  title  with  those  words 
added  would  indicate  that  the  law  had  several  pur- 
poses, and,  therefore,  embraced  more  than  one  sub- 
ject. This  the  constitution  forbids,  and  if  in  such 
respect  the  law  should  conflict  with  the  constitution, 
the  added  words  in  the  title  would  not  save  it.  It 
would  be  no  less  void  than  if  thev  were  not  there.  If, 
on  the  other  hand,  the  law  should  actually  embrace 
but  one  subject,  those  words  would  convey  no  mean- 
ing. In  either  case  they  would  be  useless.  The  case 
cited  is  obviously  not  in  point.  Here  the  law  em- 
braces'but  one  subject;  that  subject  relates  to  the 
securing  of  liens  to  mechanics  and  others,  and  the 
title  expresses  it  exactly. 

Section  3  of  the  act  requires  every  original  con- 
tractor, within  sixty  days  after  the  completion  of  his 
contract,  and  every  person  save  the  original  con- 
tractor, claiming  the  benefits  of  the  act,  within  thirty 
days  after  the  completion  of  the  improvement,  to  file 
for  record  with  tlie  countv  recorder  a  claim  contain- 

« 

ing  a  statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  reputed 
owner,  if  known,  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  fiirnished  the  materials, 
a  statement  of  the  terms  and  conditions  of  his  con- 
tract, and  a  description  of  the  property  to  be  charged 
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with  the  lien.  It  is  objected  to  these  liens  that  the 
claims  do  not  contain  statements  of  the  demands  of 
the  claimants,  after  deducting  all  just  credits  and 
setoffs,  nor  any  statements  of  the  terms  or  conditions 
of  the  contracts;  that  there  are  material  variances 
between  the  notices  of  intention  to  file  lien  statements 
and  the  statements  actually  filed,  and  that  there  are 
material  variances  between  the  statements  and  the 
facts  established  by  the  evidence.  It  is  said  by  Mr. 
Justice  Elbert,  in  Barnard  v.  McKenzie,  4  Colo.  251, 
that  notwithstanding  the  lien  was  unknown  to  the 
common  law  and  is  purely  the  creature  of  statute,  in 
view  of  its  equitable  character,  the  statute  giving  it 
should  be  liberally  construed  so  as  to  advance  its 
object,  and  the  policy  thus  indicated  has  been  adhered 
to  by  the  courts  of  this  state. — Williams  v.  Uncom- 
pahgre  Co,,  13  Colo.  469;  Cannon  v.  Williams,  14 
Colo.  21 ;  Canal  Co.  v.  Engley,  18  Colo.  388 ;  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  200. 

However,  because  the  statute  is  to  receive  a  lib- 
eral construction,  it  does  not  follow  that  a  substantial 
conformity  to  its  requirements  is  unnecessary. 

Each  of  the  lien  claims  before  us  appears  to  con- 
tain a  statement  of  the  claimant's  demand,  after  de- 
ducting all  credits  and  setoffs  which  the  claimant 
regarded  as  just,  and  counsel  has  not  indicated 
wherein  he  regards  the  statement  as  insufficient.  We 
therefore  pass  his  first  objection  without  further 
notice. 

The  next  question  is,  to  what  extent  the  want,  if 
it  existed,  of  a  statement  in  any  of  these  claims  of  the 
terms  and  conditions  of  a  contract  would  render  the 
claim  defective.  The  statute  makes  provision  for  but 
one  contract,  and  that  is  the  contract  between  the 
owner  and  original  contractor.  Persons  dealing  with 
the  contractor  are  nowhere  required  to  enter  into  any 
express  contract  with  him.    Their  contract  may  be 
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simply  one  which  is  implied  by  law  from  the  facts. 
They  are  spoken  of  merely  as  persons  performing 
labor  for,  or  furnishing  material  to,  him.  Perform- 
ing the  labor  or  furnishing  the  material  at  his  request, 
would  give  rise  to  a  liability  against  him  by  opera- 
tion of  law ;  but  a  contract  which  rests  solely  in  impli- 
cation has  no  specific  terms  or  conditions,  and,  there- 
fore, none  could  be  stated  in  the  lien  claim.  The 
requirement  that  the  lien  claimant  shall  incorporate 
the  terms  and  conditions  of  his  contract  into  his  lien 
statement,  must  be  construed  as  having  reference 
only  to  the  principal  contractor.  He  is  the  only  one 
of  the  possible  lien  claimants  who  is  supposed  to 
enter  into  a  formal  contract,  and  it  must  therefore  be 
liis  contract  that  the  statute  contemplates.  The  pro- 
vision must  be  so  construed  to  give  it  any  effect.  There 
is  no  reason  why  labor  may  not  be  employed  or 
material  furnished  under  express  agreement  with  the 
contractor;  but  as  none  is  required,  none  need  be 
stated ;  and  an  attempt  to  state  one  would  be  without 
consequence.  The  lien  statement  of  one  of  the  claim- 
ants purports  to  set  forth  the  terms  and  conditions 
of  a  contract.  The  notice  of  intention  to  file  a  liet 
also  purports  to  do  the  same ;  but  the  notice  and  the 
claim  differ  in  this,  that  the  former  states  an  agreed 
price,  while  the  latter  gives  reasonable  value,  the 
amounts  named  in  both  being  the  same.  If  reference 
to  the  contract  was  necessary,  a  liberal  construction 
of  the  statute  would  render  the  variance  immaterial, 
even  if,  under  any  rule  of  construction,  it  could  be 
regarded  as  important.  But  the  reference  to  the  con- 
tract was  unnecessary,  and  neither  benefited  nor 
harmed  the  claim  or  the  notice. 

There  appear  to  have  been  some  discrepancies 
as  to  amounts  due  between  the  statements  in  the  lien 
claims  and  the  evidence.  They  are  not  gross,  and 
seem  to  have  been  purely  the  result  of  mistake.    To 
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hold  that  their  effect  is  to  destroy  the  liens  would  be 
to  give  the  statute,  instead  of  a  liberal,  a  rigorous 
construction.  No  person  appears  to  have  been  mis- 
led, or  injured  in  any  degree,  by  the  mistakes,  and 
they  did  not  affect  the  standing  of  the  liens. — Cannon 
V.  Williams,  14  Colo.  21 ;  Bjirber  v.  Reynolds,  44  Cal. 
519. 

Upon  the  case  made  by  the  cross-complainants, 
they  were  entitled  to  the  establishment  and  enforce- 
ment of  their  liens  for  the  amounts  which  the  evi- 
dence showed  to  be  due.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed. 

[No.  2287.] 

Sherman  v.  Jones,  Administratrix  of  Reed's 

Estate. 

Contracts — Principal  and  Agent — Evidence. 

An  allegation  by  plaintiff  that  defendant  received  plaintiff's 
money,  which  he  agreed  to  invest  in  mining  stocks  and  pay  i>lain- 
tiff  one-half  of  the  profits,  and  in  case  of  loss  defendant  was  to 
bear  it  alone,  was  not  supported  by  evidence  that  defendant,  act- 
ing on  behalf  of  plaintiff,  made  such  contract  with  a  stockbroker 
which  plaintiff  afterwards  ratified. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  William  C.  Robinson,  for  appellant. 

Messrs.  Crowell  &  Lombard  and  Mr.  Murat 
Masterson,  for  appellee. 

Thomson,  P.  J. 

Appeal  from  a  judgment  recovered  by  M.  A. 
Seed,  since  deceased,  as  plaintiff,  against  the  appel- 
lant, as  defendant. 

The  complaint  alleged  that  the  plaintiff  deliv- 
ered to  the  defendant  $1,100  in  money  for  invest- 
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ment  in  the  purchase  and  sale  of  mining  stocks ;  that 
the  defendant  agreed  to  invest  the  money  in  such 
purchase  and  sale,  and  pay  to  the  plaintiff  one-half 
of  the  profits  received  therefrom,  and,  in  case  of  loss, 
to  pay  the  loss  out  of  his  own  funds,  and  return  to 
the  plaintiff,  upon  demand,  the  $1,100  delivered  to 
him ;  that  thereafter  the  defendant  engaged  in  buying 
and  selling  mining  stocks  with  that  money,  and  real- 
ized profits  thereon  to  the  amount  of  $4,200,  of  which 
he  paid  the  plaintiff  $750  and  no  more,  and  that  the 
plaintiff  afterwards  made  demand  upon  the  defend- 
ant for  $3,450,  the  unpaid  balance  of  the  profits,  and 
for  the  original  sum  of  $1,100,  but  the  defendant 
refused  to  pay  the  plaintiff  any  part  of  either  of  such 
sums.  The  allegations  of  the  complaint  were  denied 
by  the  answer. 

It  appears  that,  personally,  the  plaintiff  had  no 
dealings  whatever  with  the  defendant.  Her  daughter, 
Mrs.  A.  R.  Jones,  now  administratrix  of  her  estate, 
acted  for  her  throughout,  and  was  the  principal  wit- 
ness'in  her  behalf.  Mrs.  Jones  testified  that  she  left 
25,000  shares  of  stock,  known  as  Union  stock,  in  the 
defendant's  hands,  at  Colorado  Springs,  where  she 
resided,  and,  after  going  to  Boston,  directed  him  by 
letter  to  sell  5,000  shares  of  that  stock,  and  place  the 
proceeds  in  bank  to  her  credit,  so  that  she  might  have 
it  to  draw  upon  at  any  time;  that  the  defendant  sold 
the  stock  for  $1,153.75,  and  she  again  ordered  him  to 
place  this  money  in  bank  to  her  credit;  that  on  her 
return  to  Colorado  Springs,  having  given  him  no 
right  to  use  the  money,  and  supposing  that  it  was  in 
the  bank  to  her  credit,  she  met  the  defendant,  and  in 
response  to  the  following  question  by  her  counsel, 
''What  did  he  tell  you  he  had  done  with  it?"  replied, 
''He  said,  'there  is  that  money  lying  in  my  bands, 
*,  and  it  is  not  doing  anybody  any  good,  and 
I  thought  there  was  a  chance  to  make  some  monev  out 
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of  mining  stocks,  and  I  put  it  in  the  hands  of  a 
broker,  and  he  was  to  protect  you  against  all  losses, 
and  he  was  to  have  half  the  profits  for  his  services, 
and  you  were  to  have  half  the  profits,  and  he  has 
already  made  for  you  $100.'  ''  The  broker  referred 
to  was  named  Logan.  He  was  not  present  at  the 
trial,  but  it  was  stipulated  between  counsel  that,  if 
present,  he  would  testify  that  he  made  an  agreement 
with  the  plaintiff,  through  her  agent,  whereby  he  used 
certain  of  her  funds  in  the  hands  of  the  defendant  in 
the  purchase  of  mining  stocks,  and  agreed  to  guaran- 
tee her  against  any  loss  arising  from  the  transac- 
tions, and  to  pay  her  one-half  of  the  profits  thereof. 
This  stipulated  testimony  was  introduced  in  evidence 
as  the  testimony  of  Mr.  Logan.  Respecting  the 
arrangement  between  the  defendant  and  Mr.  Logan, 
Mrs.  Jones  said  she  did  not  object  to  it  when  informed 
of  it,  and  consented  to  it  by  her  silence;  and  when 
she  was  asked,  on  cross-examination  by  defendant's 
counsel,  whether  she  did  not  sanction  it,  her  attorney 
answered  for  her:  *'She  did,  because  she  did  not 
object  to  it;  she  went  on  and  wrote  him  letters  and 
advised  with  him,  and  asked  him  to  advise  with  her ; 
she  thought  it  was  going  to  "be  a  great  money-making 
scheme. ' ' 

A  statement  of  Logan's  stock  transactions,  had 
pursuant  to  the  arrangement  with  the  defendant, 
showing  the  various  purchases  and  sales,  and  a  state- 
ment of  accounts  between  the  plaintiff  and  defend- 
ant, showing  the  several  items  with  which  the  plain- 
tiff was  chargeable  and  those  for  which  she  was 
entitled  to  credit,  were,  in  the  course  of  the  cross- 
examination  of  the  defendant  as  a  witness  for  the 
plaintiff,  introduced  in  evidence.  Tt  would  appear 
from  those  statements  that  Logan  made  his  settle- 
ments with  the  defendant,  and  not  directly  with  the 
plaintiff.    They  were  admitted  without  objection,  and 
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we  do  not  find  their  correctness  anywhere  disputed. 
The  first  showed  a  net  profit  of  $228.12 ;  the  second 
showed  total  receipts  by  the  defendant  for  the  plain- 
tiff, including  the  $1,153  received  for  Union  stock  and 
$114.06,  one-half  the  profits  realized  by  Logan,  of 
$2,230.81,  and  total  payments  to  her,  or  on  her 
account,  of  $2,246.05,  leaving  a  balance  due  him  of 
$15.24-.  AVhen  the  plaintiff  rested,  the  defendant 
asked  judgment  of  nonsuit,  which  was  refused.  He 
offered  no  evidence,  and  the  court  instructed  the  jury. 
Error  is  assigned  to  the  denial  of  the  motion  for  a 
nonsuit,  and  to  each  of  the  instructions  given. 

We  are  unable  to  find  any  evidence  whatever 
which  tends  to  support  the  cause  of  action  stated  in 
the  complaint.  A  contract  was  alleged,  by  the  terms 
of  which  the  defendant  agreed  to  invest  the  money  of 
the  plaintiff  held  by  him  in  the  purchase  and  sale  of 
mining  stocks,  and  to  pay  to  her  one-half  the  profits 
of  the  transactions;  but  if  they  resulted  in  loss,  to 
bear  the  loss  himself.  Now,  not  only  was  there  no 
proof  of  any  such  contract  between  the  plaintiff  and 
defendant,  but  the  evidence  is  conclusive  that  there 
was  none.  There  was  an  agreement  between  Ih^ 
defendant,  purporting  to  act  in  behalf  of  the  plaintiff, 
and  a  broker  named  Logan,  wherel  y  the  latter  wa^- 
to  make  the  investments,  account  to  the  plaintiff  for 
one-half  the  profits,  and  guarantee  her  against  loss. 
There  was  some  evidence  tending  to  prove  that  this 
agreement  was  made  in  pursuance  of  direct  author- 
ity from  Mrs.  Jones,  the  plaintiff's  representative. 
This  Mrs.  Jones  denied,  but  it  is  immaterial  whether 
such  was  the  fact  or  not;  for,  even  if  she  did  not 
authorize  it  at  first,  she  ratified  and  adopted  it  after- 
wards. When  she  was  advised  of  it  she  did  not  object 
'o  it,  and  she  received  and  appropriated  its  results. 
The  plaintiff's  cause  of  action  is  based  upon  it, 
although  in  her  complaint  she  asserted  it  as  a  con- 
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tract  between  herself  and  the  defendant,  but  the  ev  n 
dence  showed  that  she  had  no  such  contract  with  the 
defendant,  so  that  the  contract  of  which  her  complaint 
purported  to  state  the  terms  was,  in  fact,  simply  the 
contract  between  the  defendant,  assuming  to  repre- 
sent her,  and  Mr.  Logan.  By  the  position  in  which, 
through  Mrs.  Jones,  the  manager  of  her  business,  she 
chose  to  place  herself  with  relation  to  that  contract, 
and  by  using  it  as  a  foundation  for  her  suit,  she  made 
it  her  own;  in  negotiating  it,  the  defendant  acted  in 
the  capacity  of  agent  only ;  ond  if  any  liability  to  her 
grew  out  of  the  transactions  had  in  pursuance  of  it, 
it  was  the  liability  of  Logan  and  not  of  the  defendant. 
Counsel  for  the  plaintiff  have  not  seen  fit  to  pre- 
sent us  with  .a  single  reason  in  justification  of  this 
judgment.  In  their  printed  brief  they  say:  *'The 
sole  controversy  is  over  the  profits  and  losses  in  the 
purchase  and  sale  of  mining  stocks."  They  then 
make  the  bald  statement  that  there  was  evidence 
showing  the  liability  of  the  defendant,  and  cite  us  to 
a  number  of  authorities  enunciating  the  familiar  and 
unchallenged  rule  that  when  the  evidence,  notwith- 
standing it  may  be  conflicting,  is  sufficient  to  sustain 
the  verdict,  and  the  jury  are  properly  instructed,  the 
appellate  court  will  not  disturb  the  judgment.  And 
this  is  the  sum  total  of  counsel's  presentation  to  us 
of  their  client's  case.  Upon  what  question  there  was 
a  conflict  of  testimony,  or  as  to  where  a  single  item 
of.  evidence  may  be  found  which  tends  to  show  a  lia- 
bilitj^  as  against  the  defendant,  we  are  not  favored 
with  even  a  hint.  All  moneys  with  which  the  plain- 
tiff ever  intrusted  the  defendant,  appear  to  have 
been  returned  to  her,  together  with  one-half  the  net 
profits  made  by  Logan  on  the  stocks ;  and,  except  for 
a  portion  of  ^frs.  Jones'  testimony  in  rebuttal,  and 
certain  language  of  the  court  in  its  peculiar,  and,  in 
view  of  the  facts,  somewhat  extraordinary  instruc- 
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tions,  we  should  be  utterly  unable  to  conceive  an 
excuse  for  this  action,  or  to  divine  in  what  respect 
the  plaintiff  imagined  that  a  liability  had  accrued  in 
her  favor  against  any  person.  But  from  those  sources 
of  information  we  are  led  to  infer  that  her  claim  was 
that  the  profits  meant  by  the  contract  were,  not  the 
profits  resulting  from  the  several  transactions  as  a 
whole — ^that  is,  the  balance  found  after  deducting 
from  the  aggregate  of  profits,  where  there  were 
profits,  the  aggregate  of  losses,  where  there  were 
losses — ^but  the  entire  amount  of  profits  on  the  stocks 
which  were  sold  at  a  profit,  without  deduction  on 
account  of  losses  on  other  stocks.  We  find  here  also 
an  explanation  of  what  counsel  mean  when  they  say 
that  **the  sole  controversy  is  over  profits  and  losses 
in  the  purchase  and  sale  of  mining  stocks."  What 
construction  we  should  give  the  contract  if  its  con- 
struction were  in  question,  we  need  not  say,  because 
it  was  not  the  contract  of  the  person  against  whom  the 
suit  was  instituted ;  although,  if  it  were  before  us  for 
construction,  our  opinion  would  probably  not  coin- 
cide with  that  of  Mrs.  Jones.  Neither  are  we  called 
upon  to  consider  the  instructions,  because  the  evi- 
dence presented  no  question  for  submission  to  the 
jury.  Upon  the  only  matters  which  were  in  issue, 
the  plaintiff's  evidence  left  her  without  a  case. 

Let  the  judgment  be  reversed  and  the  cause 
remanded  with  direction  to  the  trial  court  to  set  the 
judgment  aside,  and  allow  the  defendant's  motion 
for  a  nonsuit.  Reversed. 

[No.  2346.] 

The  Pike's  Peak  Paint  Company  v.  Masury  &  Son. 

1.     Contracts— Fraudulent  Representations— Public  Policy. 

A  contract,  to  be  contrary  to  public  policy,  must  be  one  the 
performance  of  which  would  In  some  way  have  a  tendency  to 
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work  injury  to  the  public.  A  contract  is  not  void  as  contrary  to 
public  policy  because  it  was  procured  by  fraudulent  representa- 
tions. 

2.  Sales— Fraudulent  Representations — Rescission. 

Where  a  purchase  of  goods  has  been  Induced  by  fraudulent 
representations,  the  purchaser  may,  upon  the  discovery  of  the 
fraud,  rescind  the  sale -and  return  the  goods  to  the  vendor;  but 
the  rescission  must  be  entire.  The  sale  cannot  be  affirmed  In 
part  and  rescinded  in  part. 

3.  Same — Damages. 

Where  a  purchase  of  goods  was  induced  by  fraudulent  rep- 
resentations, the  purchaser  may  retain  the  goods  and  claim 
compensation  for  damages,  the  measure  of  which  would  be  the 
difference  between  the  actual  value  of  the  goods  and  what  they 
would  have  been  worth  if  the  representations  had  been  true;  but 
the  purchaser  cannot  sell  the  goods,  retain  the  money  and  repudi- 
ate his  indebtedness  on  the  ground  that  the  contract  was  void 
as  against  public  policy. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  W.  D.  Wright,  for  appellant. 

Messrs.  Bicksler,  McLean  &  Bennett,  for  ap- 
pellees. 

Thomson,  P.  J. 

Suit  by  appellees  against  appellant  to  recover  the 
agreed  price  of  goods,  wares  and  merchandise, 
alleged  to  have  been  sold  and  delivered  by  the  former 
to  the  latter.  The  answer  was  that  the  property  pur- 
chased bv  the  defendant  consisted  of  varnishes,  drv 
colors  and  certain  kegs  represented  to  contain  white 
lead  of  good  merchantable  quality ;  that  by  the  con- 
tract of  purchase  the  plaintiff  agreed  to  furnish  labels 
to  be  put  upon  the  kegs  containing  the  supposed  white 
lead,  and  which  would  indicate  and  guarantee  the 
good  quality  of  the  article ;  that  the  defendant  pur- 
chased relying  upon  the  representation  of  quality; 
that  the  compound  purporting  to  be  white  lead  con- 
tained no  white  lead ;  that,  after  discovering  that  the 
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article  was  not  white  lead,  the  defendant  ceased  to 
sell  or  use  it;  that  the  plaintiff  furnished  no  labels, 
and  that  the  defendant  had  sold  all  of  the  so-called 
white  lead,  excepting  approximately  1,500  pounds. 
The  answer  also  contained  an  offer  to  return  the 
unsold  portion  of  the  purchase,  and  to  rescind  the 
contract  of  sale  in  so  far  as  it  was  in  its  power  to  do 
so.  After  hearing  the  evidence,  the  court  directed  a 
verdict  for  the  plaintiffs. 

The  testimony  was  that  the  defendant  had  sold 
about  20,000  pounds  of  the  supposed  white  lead,  and 
had  sold  it  all  at  a  profit.  There  was  no  evidence 
that  any  of  it  remained  on  hand  for  lack  of  a  demand, 
or  that  any  which  was  sold  by  the  defendant  was  ever 
returned  on  account  of  its  quality,  or  for  any  reason, 
or  at  all.  There  was  no  evidence  of  the  market  value 
of  the  lead,  or  that  it  was  worth  any  less  than  was 
agreed  to  be  paid  for  it.  Indeed,  the  fact  that  the 
great  bulk  of  it  was  sold  at  an  advance  on  its  cost 
would  indicate  that  it  was  worth  at  least  the  price 
charged.  If  there  was  a  misrepresentation,  there  was 
a  total  want  of  evidence  that  any  damage  resulted 
from  it;  and  it  nowhere  appears  that  the  defendant 
was  damaged  in  any  way  by  the  failure  to  furnish 
labels,  if  there  was  such  failure. 

Counsel  representing  the  defendant  does  not,  in 
his  argument,  undertake  to  say  that  his  client  suf- 
fered any  loss  on  account  of  misrepresentation,  or 
loss  from  any  cause.  His  sole  contention  is  that  the 
goods  were  fraudulently  sold  for  what  they  were  not, 
and  that,  therefore,  the  contract  was  iu  contravention 
of  public  policy  and  cannot  be  enforced,  and  he  char- 
acterizes the  conduct  of  the  plaintiffs  as  involving 
gross  moral  turpitude.  On  examining  the  facts 
attending  the  sale  as  the  evidence  discloses  them,  we 
discover  nothing  very  flagrant  in  the  conduct  of  the 
plaintiffs.    Nowhere  do  we  find  it  testified  that  the 
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plaintiffs,  or  any  agent  of -the  plaintiffs,  ever  stated 
to  the  defendant,  or  any  agent  of  the  defendant,  that 
the  goods  sold  contained  white  lead.  Charles  M. 
Ford,  the  president  of  the  defendant,  as  a  witness 
for  the  defendant,  said  that  he  was  present  when  the 
sale  was  effected,  and  that  there  was  no  discussion 
as  to  white  lead,  but  only  as  to  quantity  and  size  of 
l)ackages.  The  charge  of  misrepresentation  is  based 
entirely  on  a  trade  circular  issued  by  the  plaintiffs, 
which  had  come  into  the  hands  of  the  defendant,  but 
whether  before  or  after  this  purchase,  does  not 
appear.  It  was  headed  ^^  White  Leads. '*  Beneath 
was  a  list  of  different  brands  and  their  prices. 
Among  these  was  one  called  *'John  W.  Masury  & 
Son's  Brooklyn  Star,"  which  was  the  brand  billed  to 
the  defendant.  It  contained  no  white  lead,  or  none 
of  any  consequence.  It  contained  zinc,  as  the  defend- 
ant knew  at  the  time  of  the  purchase.  One  of  the 
defendant's  witnesses,  who  was  in  the  paint  and  wall 
paper  business,  testified  that  he  was  buying  occasion- 
ally from  the  plaintiffs  another  of  their  brands  called 
** Railroad  White,"  the  constituents  of  which,  as 
shown  elsewhere,  were  the  same  with  those  of  ^*  John 
W.  Masury 's  Brooklyn  Star."  This  witness  said 
that  ** White  Lead"  was  a  trade  term.  It  also 
appears  that  prior  to  thcT  purchase  in  question  the 
defendant  had,  at  different  times,  ordered  and 
received  from  the  plaintiffs  invoices  of  their  **  Brook- 
lyn Star" — the  same  brand  of  which  they  are  now 
complaining.  It  may  be  that  the  defendant  thought 
it  was  purchasing  white  lead — not  pure,  for  it  knew 
that  the  subject  of  this  purchase  contained  zinc ;  but 
we  are  unable  to  find  in  the  evidence  any  direct  repre- 
sentation by  the  plaintiffs  as  to  what  its  constituents 
were,  or  any  artifice  employed  by  them  to  mislead 
the  defendant.  One  of  the  latter *s  witnesses  said  that 
** White  Lead"  was  simply  a  trade  term:  and,  for 
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aught  that  appears,  the  words  * '  White  Leads ' '  at  the 
head  of  the  circular  had  no  significance  except  as  a 
general  commercial  designation  for  the  several  enu- 
merated brands,  with  little,  if  any,  reference  to  the 
materials  composing  them. 

In  referring  to  the  evidence  concerning  the  facts 
connected  with  the  sale,  we  have  been  moved  by  the 
extravagant  terms  employed  by  counsel  in  denuncia- 
tion of  the  contract,  but  the  disposition  which  must 
be  made  of  the  case  does  not  depend  upon  such  facts, 
whatever  they  may  have  been.  Even  on  the  suppo- 
sition that  the  defendant  was  imposed  upon  by  the 
fraud  of  the  plaintiffs,  nothing  has  been  shown  con- 
stituting a  defense  to  the  action.  However  fraudu- 
lent the  conduct  of  the  plaintiffs  may  have  been,  the 
contract  does  not  belong  to  the  class  of  contracts 
which  have  been  reprobated  by  the  courts  as  opposed 
to  public  policy.  A  contract,  to  be  against  public  pol- 
icy, must  be  such  that  its  performance  would,  in  some 
way,  have  a  tendency  to  work  injury  to  the  public, 
and  such  a  contract  is  absolutely  void. — See  23  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  455;  Fearnley  v.  De- 
Mainville,  5  Colo.  App.  441 ;  Goodyear  v.  Brown,  155 
Pa.  St.  514;  S pence  v.  Harvey,  22  Cal.  337. 

But  a  contract  procured  by  fraud  is  injurious 
only  to  the  person  defrauded,  and  it  is  not  void,  but 
voidable  only.— Benjamin  on  Sales,  §  452. 

Where  a  purchase  of  goods  has  been  induced  by 
fraudulent  representations,  the  purchaser  may,  upon 
discovery  of  the  fraud,  rescind  the  sale  and  return 
the  property  to  the  vendor.  But  the  rescission  must 
be  a  complete  rescission.  The  contract  cannot  be 
aflSrmed  in  part  and  rescinded  in  part. — Buchevau  i\ 
Homey,  12  Til.  336. 

However,  the  purchaser  is  not  bound  to  rescind. 
He  may  retain  the  property  and  claim  compensation 
in  damages  for  the  injury  sustained  by  reason  of  the 
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fraud.  He  may  prosecute  his  claim  for  such  damages 
either  by  an  original  suit  or  by  way  of  counterclaim 
to  an  action  for  the  purchase  price,  and,  as  a  general 
rule,  the  measure  of  his  damages  is  the  difference 
between  the  actual  value  of  the  goods  and  what  they 
would  have  been  worth  if  the  representations  had 
been  true. — Lilley  v.  Randall,  3  Colo.  298 ;  Herfort  v. 
Cramer,  7  Colo.  483;  Peck  v.  Brewer,  48  111.  54. 

But  the  defendant  is  not  claiming  damages.  It 
simply  proposes  to  retain  the  money  for  which  it  sold 
the  goods,  and,  on  the  hypothesis  that  the  contract  of 
sale  was  void  as  being  against  public  policy,  repudi- 
ate the  indebtedness  it  incurred  in  their  purchase. 
Upon  its  own  showing,  it  can  have  no  standing  in  a 
tribunal  established  for  the  administration  of  justice. 

Let  the  judgment  be  affirmed. 

Affirmed. 

[No.  2337.1 

Auckland  et  al.  v.  Lawrence. 


Appellate  Practice — Instructions — Exceptions. 

Assignments  of  error  based  on  the  giving,  of  instructions  will 
not  be  considered  Where  the  abstract  of  record  does  not  show  an 
exception  in  the  lower  court  to  the  instructions  complained  of. 

Appeal  from  the  County  Court  of  Otero  County, 

Mr.  Fred  A.  Sarin  and  Mr.  R.  S.  Beall,  for  ap- 
pellants. 

Mr.  0.  G.  Hess,  for  appellee. 
Gunter,  J. 

Action  to  recover  damages  through  overflow  of 
irrigating  ditch;  trial  to  jury;  verdict  for  appellee 
(plaintiff)  for  $1.00  damages;  judgment  in  accord- 
ance with  verdict ;  therefrom  this  appeal. 

A  motion  has  been  filed  to  dismiss  the  appeal 
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which  we  find  unnecessary  to  decide.  We  confine  the 
opinion  to  such  assigned  errors  as  are  discussed  by 
appellants — Bartholomew  v.  Yankee,  30  Colo.  361,  70 
Pac.  415. 

Appellants  contend  that  the  evidence  is  insuf- 
ficient to  sustain  the  judgment.  There  is  substantial 
evidence  to  support  the  judgment ;  this  is  a  suflScient 
reason  for  our  declining  to  disturb  it  on  the  objec- 
tion, insuflBciency  of  evidence. 

Error  is  urged  in  the  giving  of  instructions  2,  9 
and  10.  An  exception  in  the  lower  court  to  an 
instruction  is  essential  to  a  consideration  of  alleged 
error  therein;  such  exception  should  appear  in  the 
abstract. — Means  v.  Gotthelf,  31  Colo.  168,  71  Pac. 
1117;  Mer finer  v.  Jeppson,  ante  218;  Brennan  Merc. 
Co.  V.  Vickers,  31  Colo.  324,  73  Pac.  46 ;  Gerspach  v. 
Barhyte,  17  Colo.  App.  489,  68  Pac.  1057. 

The  abstract  does  not  show  an  exception  to  the 
instructions  complained  of;  it  simply  shows  excepn 
tions  to  ** certain  instructions/' 

Judgment  affirmed.  Affirmed. 


[No.  2340.] 

Van  Buskirk  v.  Balch. 

1.  Appellate  Practice — Final  Judgment — Motion  to  Retax  Coats 

— Jurisdiction. 
Judicial  proceedings  subsequent  to  final  judgment  may  be 
reviewed  only  In  connection  with  the  Judgment.    An  appeal  will 
not  lie  from  an  order  made  upon  a  motion  to  retax  costs. 

2.  Appellate  Practice — Final   Judgment — ^Time — Dismissal. 

An  appeal  must  be  dismissed  if  not  prayed  for  within  five 
days  from  the  rendition  of  judgment. 

3.  Appellate  Practice— Bill  of  Exceptions — Motion  to  Retax  Costs. 

An  order  on  a  motion  to  retax  costs  will  not  be  reviewed 
where  the  affidavits  in  support  of  and  against  the  motion  are  not 
presented  in  the  bill  of  exceptions. 
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Appeal  from  the  County  Court  of  Otero  County. 

Mr.  R.  S.  Beall  and  Mr.  Thomas  R.  Hoffmibe, 
for  appellant. 

Mr.  Carle  Whitehead  and  Messrs.  Knapp  & 
Wallace,  for  appellee. 

GUNTER,  J. 

After  trial  to  the  court  appellee  had  judgment 
against  appellant  December  18,  1899,  for  $87.20  and 
costs.    No  appeal  was  prayed  from  this  judgment. 

February  3, 1900,  during  the  same  term  of  court, 
appellant  filed  his  motion  to  retax  the  costs ;  February 
28  appellant  filed  his  affidavit  in  support  of  this 
motion,  and  on  the  same  date  appellee  his*  afl5davit  in 
resistance.  March  3,  1900 — still  of  the  preceding 
December  term — the  court  ruled  upon  this  motion 
sustaining  it  in  part.  From  this  order  appellant 
prayed,  and  was  allowed,  an  appeal. 

Appellant  admitted,  upon  trial,  his  indebtedness 
to  appellee  in  the  amount  for  which  judgment  was 
rendered,  and  in  support  of  his  motion  to  retax  the 
costs,  urged  a  tender  of  this  sum  before  trial.  It  is 
not  necessary  for  us  to  consider  this  question  of  ten- 
der; we  are  without  jurisdiction  of  the  judgment 
appealed  from;  that  is,  the  order  made  upon  the 
motion  to  retax  the  costs,  either  upon  appeal  or  error. 
Judicial  proceedings  subsequent  to  judgment  may  be 
reviewed  only  in  connection  with  the  latter. — Mills' 
Ann.  Code,  sec.  398 ;  Schmidt  v.  Dryer,  21  Colo.  100,  39 
Pae.  1086 ;  Green  et  al.  v.  Thatcher,  31  Colo.  363,  72 
Pac.  1078;  7h  re  Emmaniiers  Estate,  31  Colo.  440,  72 
Pac.  1079 ;  Staples  et  al.  v.  Barclay,  30  Colo.  428,  71 
Pac.  375. 

Should  it  be  said  the  appeal  prayed  March  3, 
1900,  was  from  the  jndgment  in  the  main  action, 
"which,  according  to  the  record,  it  was  not,  we  should 
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have  to  dismiss  the  appeal  because  not  prayed  within 
five  days  from  the  rendition  of  the  judgment. — Mills' 
Ann.  Code,  sec.  388;  Roseherry  v.  Valley  Building 
and  Loan  Assn.,  17  Colo.  App.  448,  68  Pac.  1067 ;  Best 
V.  R.  M.  Nat.  Bank,  31  Colo.  474,  73  Pac.  845. 

Should  the  case  be  retained,  either  on  error  or 
appeal,  we  should  have  to  aflSrm  it  because  the  aflB- 
davits  in  support  and  resistance  of  the  motion  to 
retax  the  costs  are  not  in  the  bill  of  exceptions. — Car- 
nahan  v.  Connolly,  17  Colo.  App.  98,  68  Pac.  836; 
Rudolph  V.  Smith,  18  Colo.  App.  496,  72  Pac.  817. 

Because  this  court  is  without  jurisdiction  to 
entertain  this  appeal,  the  same  will  be  dismissed. 

Dismissed. 

[No.  2901.] 

The  Lockhaven  Trust  and  Safe  Deposit  Company 

V.  The  United  States  Mortgage  and 

Trust  Company  et  al. 

1.  Mortgages — Foreclosure — Pleading. 

In  an  action  to  foreclose  a  trust  deed,  an  averment  in  the 
answer  that  the  trust  deed  is  a  H^n  upon  only  whatever  interest 
the  grantor  had  in  the  premises  is  not  a  denial  of  an  allegation 
in  the  complaint  that  said  grantor  had  incumbered  the  premises 
in  fee. 

2.  Appellate  Practice — Supersedeas. 

A  supersedeas  will  not  be  granted  where  the  decree  to  which 
the  supersedeas  is  asked  granted  plaintiff  in  error  all  of  the 
relief  Justified  by  its  pleadings,  and  where  it  is  not  shown  that 
any  prejudice  will  result  from  a  denial  of  the  supersedeas. 

.  Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  T.  J.  O 'Don NELL,  for  plaintiflF  in  error. 

Messrs.  Dines,  Whitted  &  Dines  and  Mr.  J.  G. 
McMuRRY,  for  the  U.  S.  Mortgage  &  Trust  Company. 

Messrs.  Bartels  &  Blood,  for  estate  creditors. 
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Mr.  James  H.  Bbown,  for  executors  et  al. 
Mr.  A.  W.  Gillette,  for  minor  defendants. 

GUNTER,  J. 

In  1891  Mrs.  Jane  C.  Brown,  the  owner  of  realty, 
parcels  one  (the  Brown  hotel  property),  two,  three, 
four,  five  and  other  property,  real  and  personal, 
devised  in  fee  to  H.  C.  Brown,  her  husband,  all  of  her 
real  estate  except  parcel  one,  and  as  to  this  her  will 
gave  him  the  power  to  incumber  it  in  fee  for  any 
amount,  and  for  such  purposes  as  he  might  see  fit, 
and  the  right  to  the  money  secured  thereby  to  his  own 
use  forever.  Whether  the  fee  of  parcel  one  was 
devised  to  H.  C.  Brown  is  not  material  to  this  ruling, 
and  no  opinion  is  expressed  as  to  the  effect  of  the  will 
in  this  respect. 

Mrs.  Brown  died  February  11,  1893;  February 
27  the  will  was  probated,  and,  according  to  its  terms, 
H.  C.  Brown  was  appointed  executor.  The  estate  was 
largely  indebted,  claims  covering  such  indebtedness 
were  filed  and  allowed,  the  largest  being  one  held  by 
the  Northwestern  Mutual  Life  Insurance  Company, 
secured  by  trust  deed  on  parcels  one,  two,  three,  four 
and  five.  April,  1895,  H.  C.  Brown  borrowed  of  the 
United  States  Mortgage  and  Trust  Company — desig- 
nated herein  as  defendant  in  error — a  sum  sufficient 
to  pay  his  claim,  gave  his. notes  therefor,  and  as 
security  a  trust  deed,  recorded  May  3, 1895,  purport- 
ing to  incumber  the  fee  of  said  five  parcels. 

All  creditors  of  the  estate  released  their  general 
lien  against  this  property,  and  consented  that  the 
trust  deed  should  become  a  first  lien  thereon.  May  2, 
1895,  recorded  May  13,  1895,  H.  C.  Brown  gave  a 
second  trust  deed  upon  this  property  to  secure  the 
estate  of  creditors  other  than  the  Northwestern 
Mutual  Life  Insurance  Company,  to  pay  which  com- 
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pany  the  money  borrowed  of  defendant  in  error  was 
used. 

November,  1893,  H.  C.  Brown  borrowed  of  plain- 
tiflF  in  error  a  certain  sum,  giving  his  note,  indorsed 
by  J.  H.  Brown,  and  as  security  a  mortgage  on  realty 
other  than  that  incumbered  by  defendant  in  error's 
trust  deed,  which  realty  had  been  devised  to  him  in 
fee  by  Mrs.  Brown.     Default  having  been  made  in 
payment,  the  mortgage  of  plaintiff  in  error  was  fore- 
closed, the  incumbered  property  sold  and  purchased 
by  it,  and  December,  1899,  a  deficiency  judgment  was 
entered  in  its  favor  against  H.  C.  Brown  and  J.  H. 
Brown,  and  a  transcript  thereof  filed  January  6, 1900, 
in  the  office  of  the  recorder  of  Arapahoe  county,  the 
county  wherein  is  situated  the  real  estate  involved. 
A  sheriff's  deed,  issued  in  pursuance  of  the  sale,  con- 
veyed the  foreclosed  property  to  plaintiff  in  error, 
September  14,  1900.    Default  having  been  made  in 
the  payment  of  its  notes,  defendant  in  error  brought 
this  action  August  7, 1900,  to  foreclose  the  trust  deed. 
The  complaint  was  in  the  usual  form  for  foreclosing 
mortgages,  and  inter  alia  alleged  that  H.  C.  Brown 
had  signed  the  notes  secured  by  the  trust  deed,  as  the 
executor  of  Mrs.  Brown,  and  that  they  were  obliga- 
tions of  her  estate.    Further,  that  the  trust  deed  was 
a  first   lien   upon   the   fee   of   the   parcels  therein 
described.    The  prayer  was  for  a  judgment  against 
H.  0.  Brown  personally,  and  as  executor   of  Mrs. 
Brown;  that  its  trust  deed  be  declared  a  first  lien 
upon  the  property  covered  thereby,  and  for  foreclos- 
ure. 

Plaintiff  in  error  answered.  Its  first  defense 
denied  the  execution  of  the  notes  by  H.  C.  Brown  as 
executor  of  Mrs.  Brown.  Admitted  the  ownership  in 
fee  of  lots  two,  three,  four  and  five  to  be  in  H.  C. 
Brown.  Admitted  the  power  of  H.  C.  Brown  to 
incumber  parcel  one  in  fee.    Admitted  that  the  tmst 
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deed  was  a  first  lien  upon  whatever  interest  H.  C. 
Brown  had  in  parcels  one,  two,  three,  four  and  five. 

It  is  not  averred,  either  in  the  complaint  or  in 
this  defense,  what  the  interest  of  H.  C.  Brown  is  in 
parcel  one.  The  averment  that  the  trust  deed  is  a 
lien  upon  only  whatever  interest  H.  C.  Brown  had  in 
parcel  one  is  no  denial  of  the  allegation  of  the  com- 
plaint that  H.  C.  Brown  had  incumbered  parcel  one 
in  fee.  As  it  seems  to  be  conceded  that  this  trust  deed 
incumbers  the  fee  of  these  parcels,  the  only  issue 
raised  by  this  defense  is  as  to  the  capacity  in  which 
the  notes  were  executed.  As  the  property  acquired 
by  plaintiff  in  error,  through  the  foreclosure  of  its 
mortgage,  would  be  liable  to  be  subjected  to  the 
defendant  in  error's  claim,  provided  such  claim  was 
adjudged  to  be  an  obligation  of  the  estate  of  Mrs. 
Brown,  and  a  deficiency  judgment — ^after  sale  of  its 
incumbered  property — should  be  entered  against  H. 
C.  Brown  as  executor,  plaintiff  in  error  was  inter- 
ested in  having  it  adjudged  that  the  obligations  cov- 
ered by  defendant  in  error's  trust  deed  were  the  per- 
sonal debts  of  H.  C.  Brown,  and  not  of  the  estate  of 
Mrs.  Brown.  The  decree  of  the  court  was  for  plain- 
tiff in  error  (defendant  below)  on  concededly  the 
only  issue  presented  by  this  defense  in  holding  that 
the  notes  were  the  personal  obligations  of  H.  C. 
Brown,  and  not  of  the  estate  of  Mrs.  Brown. 

In  its  second  defense  (designated  as  second 
defense  and  cross-complaint)  are  alleged  the"  facts 
pertinent  to  the  taking  of  plaintiff  in  error's  mort- 
gage, its  foreclosure,  the  deficiency  judgment  against 
H.  C.  Brown  and  J.  H.  Brown,  and  the  filing  of  the 
transcript.  The  borrowing  by  H.  C.  Brown  from 
defendant  in  error  of  the  amount  covered  by  its  notes, 
the  giving  of  the  notes  and  the  trust  deed,  and  that 
the  trust  deed  incumbered  the  fee  of  the  five  parcels 
of  real  estate  therein  described,  are  here  admitted. 
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There  is  here  the  express  admission  that  the  trust 
deed,  under  the  powers  conferred  by  the  will,  incum- 
bered the  fee  of  parcel  one. 

The  prayer  of  the  answer  substantially  was  that 
plaintiff  be  decreed  to  have  no  claim  by  the  notes  or 
trust  deed  against  the  estate  of  Mrs.  Brown. 

The  decree  finds  that  defendant  in  error's  notes 
are  the  personal  notes  of  H.  C.  Brown,  and  that  the 
estate  of  Mrs.  Brown  is  not  liable  thereon.  Upon 
this,  the  only  issue  tendered  by  plaintiff  in  error's 
answer,  the  finding  and  decree  were  for  it.  From  the 
decree  so  holding  as  to  said  notes  and  ordering  a  fore- 
closure of  the  property  securing  the  same,  plaintiff  in 
error  is  here  asking  for  a  writ  of  supersedeas.  We 
are  asked  to  supersede  a  judgment  which  granted 
plaintiff  in  error  all  of  the  relief  justified  by  its 
pleadings. 

As  to  the  alleged  error  in  the  construction  of  the 
will  of  Mrs.  Brown,  it  has  not  been  shown  that  any 
prejudice  will  result  from  this  by  a  denial  of  the 
supersedeas.  We  think  the  writ  of  supersedeas 
should  be  denied.  Denied, 


[No.  2338.] 

The  Ontario-Colobado  Gold  Mining  Company  v. 

Mackenzie. 

1.  Plefding — Immaterial  Allegation — Striking  Out. 

In  an  action  upon  a  contract  for  labor  performed  and  to  fore- 
close a  mechanic's  lien,  an  allegation  in  the  answer  that  plaintiff 
was  out  of  employment  and  claimed  to  be  owing  certain  sums  for 
taxes  and  interest  which  he  was  unable  to  pay,  was  properly 
stricken  out. 

2.  Same— Mechanics'  Liens. 

In  an  action  to  enforce  a  mechanic's  lien  for  labor  performed 
upon  a  mining  claim,  under  a  contract  to  work  as  a  common 
laborer  and  as  a  stone  mason  and  bricklayer,  an  allegation  in  the 
answer  that  plaintiff  was  wholly  unacquainted  with  and  unused 
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to  mining  and  was  not  a  miner,  was  Immaterial  and  was  properly 
stricken  out. 

3.  Pleading — Repetition — Striking  Out. 

It  is  not  error  to  strike  out  of  an  answer  an  allegation  which 
is  a  mere  repetition  in  substance  of  an  allegation  which  appears 
elsewhere  in  the  answer. 

4.  Evidence — Competency — Conversation  with  Other  Witness. 

It  is  competent  on  cross-examination  to  question  a  witness 
Thether  he  has  conversed  with  anyone  about  the  facts  which  he 
has  testified  to,  for  the  purpose  of  determining  whether  he  tes- 
tifies from  his  own  recollection  or  from  the  promptings  of  an- 
other; but  it  is  improper  to  ask  such  witness  whether  he  has 
conversed  with  another  witness  about  what  such  other  witness 
would  testify  to. 

5.  Evidence — Striking  Out — Error  Cured. 

Error  committed  in  striking  out  testimony  is  cured  by  sub- 
sequently admitting  the  same  testimony. 

Appeal  from  the  County  Court  of  QUpin  County. 

Mr.  S.  D.  Walling,  for  appellant. 
Mr.  H.  A.  Hicks,  for  appellee. 

Maxwell,  J. 

This  was  an  action  to  foreclose  a  mechanic 's  lien. 

The  complaint  averred  that  plaintiff  (appellee), 
under  a  verbal  contract  with  the  duly  authorized 
agent  of  defendant  (appellant),  performed  work  and 
labor  upon  the  mining  property  of  the  defendant,  as  a 
common  laborer,  at  the  agreed  wage  of  $2.50  per  day, 
and  as  a  stone  mason  or  bricklayer,  at  the  agreed 
wage  of  $4.00  per  day ;  that  there  was  a  balance  due 
plaintiff ;  failure  upon  the  part  of  defendant  to  pay, 
and  the  necessary  steps  to  acquire  and  perfect  a 
mechanic's  lien. 

The  answer  in  substance  admitted  the  employ-* 
ment  of  plaintiff,  averred  that  plaintiff  agreed  to 
work  at  $2.50  per  day  as  a  common  laborer,  and  as  a 
stone  or  brick  mason,  or,  in  other  words,  at  the  agreed 
wage  of  $2.50  per  day  for  all  classes  of  work ;  admit- 
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ted  a  balance  due,  less  than  the  amount  claimed  by 
the  plaintiff,  and  averred  the  tender  before  suit  and 
payment  into  court  of  the  balance  admitted  to  be  due. 

A  replication  was  filed.  Trial  to  the  court  re- 
sulted in  a  decree  in  plaintiff's  favor  for  the  amount 
claimed,  from  which  this  appeal. 

Appellant's  first  assignment  of  error  challenges 
the  action  of  the  court  in  striking  out  portions  of  the 
answer.  The  portions  of  the  answer  stricken  out  are 
as  follows : 

a. — **Said  plaintiff  was  out  of  employment  and 
claimed  to  be  owing  certain  sums  for  taxes  and  inter- 
est which  he  claimed  to  be  unable  to  pay. ' ' 

It  is  difficult  to  understand  in  what  manner  the 
above  allegation,  even  if  admitted  to  be  true,  could 
have  affected  the  merits  of  this  controversv. 

b. — *  *  That  '  said  plaintiff  was  wholly  unac- 
quainted with,  and  unused  to,  mining,  and  was  not  a 
miner. ' ' 

Plaintiff  did  not  pretend  to  be  a  miner,  had  not 
hired  as  such,  and  was  not  claiming  the  wages  of  a 
miner. 

c— ''Which  said  balance  said  defendant  did,  on 
August  28,  1899,  at  said  Gilpin  county,  tender  and 
offer  to  pay  to  said  plaintiff;  and  again  on  Septem- 
ber 4,  1899,  at  said  county,  said  defendant  did  tender 
to  said  plaintiff  said  sum  of  forty-two  and  25-100 
($42.25)  Dollars,  in  gold  and  silver  coin  of  the  United 
States,  and  now  pays  the  same  into  this  court,  and  has 
always  been  ready  and  willing  to  pay  the  same." 

Substantially  the  same  allegation  occurs  else- 
jvhere  in  the  answer.  This  repetition  was  super- 
fluous. 

No  error  was  committed  in  sustaining  the  motion 
to  strike. 

Error  is  assigned  upon  the  ruling,  sustaining  an 
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objection  to  the  following  question,  propounded  to 
plaintiff  on  cross-examination: 

'  *  Since  this  suit  was  brought,  have  you  had  any 
conversation  with  your  wife  concerning  this  matter, 
in  regard  to  what  she  would  swear  to  I 

The  testimony  shows  that  the  plaintiff  and  his 
wife  were  present  at  the  time  the  contract  of  employ- 
ment was  made  by  the  plaintiff  with  the  agent  of  the 
defendant.  It  is  competent  and  proper,  upon  cross- 
examination,  to  inquire  of  a  witness  if  he  has  had  any 
conversation  with  anyone  as  to  the  facts  about  which 
he  has  testified,  for  the  puripose  of  determining 
whether  he  testifies  from  his  own  recollection  or  from 
the  promptings  of  another. 

If  the  question,  to  which  the  objection  was  sus- 
tained, was  asked  the  witness  for  the  purpose  of  test- 
ing his  recollection,  it  was  faulty  in  form,  as  he  was 
thereby  interrogated  as  to  conversations  with  another 
witness  as  to  what  she  would  swear  to,  and  not  as  to 
whether  he  had  conversed  with  his  wife  as  to  what 
he,  witness,  would  testify  to. 

It  is  contended  by  counsel  for  appellant  that  it 
appears  from  the  record  that  the  story  told  by  plain- 
tiff and  his  wife  at  the  trial  had  been  prearranged 
by  them.  With  this  contention  we  do  not  agree.  We 
do  not  think  the  court  erred  in  sustaining  the  objec- 
tion to  the  question  in  the  form  in  which  it  was  put. 

Error  is  assigned  upon  the  ruling  of  the  court 
in  striking  out  a  portion  of  the  testimony  of  Mr.  East- 
man, a  witness  for  the  defendant.  If  there  was  error 
in  this  ruling,  which  we  do  not  decide,  it  was  rendered 
harmless  by  the  subsequent  admission  of  the  testi- 
mony stricken  out. — In  re  Thomas  Estate,  26  Colo. 
110-114. 

We  are  asked  to  reverse  the  judgment  in  this  case 
upon  the  ground  that  it  was  totally  unsustained  by 
the  evidence  in  the  case. 


jy  I 


302  Cbebbin  v.  Shinn.  1 19  C.  A. 

Ten  witnesses  testified  at  the  trial;  six  intro- 
duced  by  plaintiff  and  four  by  defendant.  As  to  the 
material  points  in  the  case,  the  evidence  was  some- 
what conflicting,  but  it  cannot  be  said  that  the  judg- 
ment is  totally  unsustained  by  the  evidence. 

A  careful  reading  of  the  transcript  of  the  testi- 
mony leads  to  the  conclusion  that  the  judgment  was 
right  and  should  not  be  disturbed. 

Affirmed. 

[No.  2332.] 

Crebbiv  v.  Shinn  et  al. 

1.  Appellate  Practice — Final  Judgmente— Costs. 

An  appeal  will  lie  to  the  court  of  appeals  from  any  iinal 
Judgment  of  a  court  of  record  in  a  civil  case,  regardless  of  the 
amount  of  the  Judgment.  An  appeal  will  lie  from  a  Judgment  for 
costs  only. 

2.  Appellate   Practice — Record — Bills  of  Exceptions — Demurrer. 
Decisions  of  courts  of  record  sustaining  or  overruling  demur- 
rers are  part  of  the  record  proper,  and  are  reviewable  by  the 
appellate  courts  without  a  bill  of  exceptions. 

3.  Mortgages — Extension  of  Time — Liability  of  Grantee  of  Mort- 

gagor. 
Where  a  purchaser  of  the  equity  of  redemption  of  mortgaged 
premises  upon  whom  rested  no  obligation  to  pay  the  mortgage 
debt  or  the  interest  thereon,  agreed  with  the  owner  of  the  mort- 
gage to  pay  interest  on  the  debt  at  a  stipulated  rate,  together 
with  the  taxes  on  the  property,  and  to  perform  the  covenants 
contained  in  the  mortgage  in  consideration  of  the  extension  of 
the  time  of  payment  by  the  owner  of  the  mortgage,  the  contract 
designating  a  place  for  payment  of  both  principal  and  interest, 
said  grantee  did  not  thereby  assume  and  become  personally  liable 
for  the  principal  of  the  mortgsge  debt. 

Appeal  from  the  District  Court  of  Montrose  County. 

Mr.  Samuel  G.  McMulltn.  for  appellant. 
Mr.  P.  D.  Catlin,  for  appellees. 
Maxwell,  J. 
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A  general  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  electing  to  stand  by  his  com- 
plaint, a  judgment  of  dismissal  was  entered. 

By  virtue  of  1  Mills'  Ann.  Stats.,  sec.  680,  costs 
follow  a  judgment  upon  a  demurrer. 

Appellees  contend  that  this  case  is  not  appeal- 
able, because  there  is  no  judgment,  except  for  costs, 
against  appellant. 

This  court  has  held  that  appeals  lie  to  this  court 
in  all  civil  cases,  regardless  of  .the  amount  of  the 
judgment,  subject  only  to  the  limitation  that  the  judg- 
ment is  the  final  judgment  of  a  court  of  record. — 
Livermore  v.  Truesdell,  7  Colo.  App.  470. 

It  is  also  contended  that,  because  it  does  not 
appear  from  the  abstract  of  record  that  a  bill  of 
exceptions  was  filed,  the  judgment  cannot  be  re- 
viewed. 

Decisions  of  courts  of  record,  sustaining  or  over- 
ruling demurrers,  are  a  part  of  the  record  proper,  and 
are  reviewable  by  the  appellate  courts  without  a  bill 
of  exceptions. — Mills '  Ann.  Code,  sec.  387. 

The  complaint  avers  that  July  2,  1888,  Bobert  L. 
Shinn,  by  a  prorfiissory  note  of  that  date,  agreed  to 
pay,  five  years  thereafter,  $900  to  the  Jarvis-Conklin 
Mortgage  Trust  Company,  with  interest  at  7  per  cent., 
payable  semi-annually.  To  secure  payment  of  the 
note  he  executed  a  deed  of  trust,  ordinary  form,  to 
Samuel  M.  Davis,  trustee,  upon  certain  lands  in  Delta 
county,  owned  by  him.  February  21,  1890,  by  a  quit- 
claim deed,  for  the  expressed  consideration  of  $1.00, 
he  conveyed  the  land  to  E.  E.  Shinn,  one  of  the  appel- 
lees. Thereafter  E.  E.  Shinn  paid  interest  on  the 
note  to  the  Jarvis-Conklin  Mortgage  Trust  Company 
to  July  1,  1893,  when  E.  E.  Shinn  and  his  wife,  Net- 
tie  Shinn,  appellees  herein,  executed  the  following 
writing : 
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*^  EXTENSION  AGREEMENT  AND  COUPONS. 

^'Kansas  City,  Mo.,  July  1,  1893. 

**The  undersigned  hereby  covenants  that  he  is 
the  legal  owner  of  the  premises  conveyed  to  the  Jar- 
vis-Conklin  Mortgage  Trust  Company,  by  a  certain 
trust  deed,  given  to  secure  the  payment  of  a  promis- 
sory note  for  the  sum  of  $900,  payable  July  2,  1893, 
to  the  order  of  the  said  Jarvis-Conklin  Mortgage 
Trust  Company,  upon  which  note  the  sum  of  $900 
remains  unpaid;  and,  in  consideration  of  the  exten- 
sion of  the  time  for  the  payment  of  said  sum  of  nine 
hundred  dollars  for  the  term  of  five  years  from  the 
maturity  thereof,  I  hereby  agree  to  pay  to  the  Jarvis- 
Conklin  Mortgage  Trust  Company,  or  its  assigns, 
interest  upon  said  principal  note  from  the  day  where- 
on the  same,  by  its  terms,  becomes  due,  to  wit :  July 
2,  1893,  at  the  rate  of  six  per  cent,  per  annum,  pay- 
able semi-annually,  for  and  during  said  term  of 
extension,  according  to  the  tenor  and  effect  of  cer- 
tain extension  coupon  notes  of  even  date  herewith. 
Both  principal  and  interest  to  be  paid  at  the  office 
of  the  Jarvis-Conklin  Mortgage  Trust  Company, 
Kansas  City,  Missouri,  when  due,-  and  in  case  of 
default  in  payment  of  interest,  or  in  case  of  non-pay- 
ment of  taxes  or  breach  of  any  of  the  covenants  con- 
tained in  said  trust  deed,  it  shall  be  optional  with  the 
Jarvis-Conklin  Mortgage  Trust  Company,  or  its 
assigns,  to  declare  said  principal  debt  immediately 
due  and  payable.  *^E.  E.  SHINN, 

^'NETTIE  SHINN.'' 

Thereafter  the  note,  trust  deed,  extension  agree- 
ment and  interest  coupons  attached  to  the  extension 
agreement,  were  assigned  to  Crebbin,  appellant,  who 
is  the  owner  and  holder  thereof. 

The  appellees  paid  the  interest  coupons  attached 
to  the  extension  agreement. 

July  2,  1898,  payment  of  the  original  note,  $900, 
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was  demanded  of  appellees.  Payment  refused.  The 
property  was  sold  under  the  trust  deed.  The  pro- 
ceeds of  the  sale  were  credited  on  the  note.  Payment 
of  the  balance  demanded  of  appellees  and  refused. 
Judgment  prayed  for  balance. 

A  general  demurrer  to  the  complaint  was  sus- 
tained and  judgment  of  dismissal  rendered.  There- 
from this  appeal. 

It  is  conceded  by  appellant  that  no  personal  obli- 
gation to  pay  the  principal  debt  was  imposed  upon 
appellees,  or  either  of  them,  by  the  transfer  of  the 
title  of  Robert  L.  Shinn  to  them,  under  the  quit-claim 
deed;  that  the  equity  of  redemption  alone  was  con- 
veyed by  that  deed ;  that  the  only  obligation  assumed 
by  appellees  is  embodied  in  the  extension  agreement 
of  July  1,  1893.  It  must  also  be  conceded  that  the 
transfer  of  the  equity  of  redemption  to  appellees,  did 
not  impose  upon  them  any  obligations  to  pay  the 
interest  upon  the  principal  debt,  which,  however,  they 
paid  from  February,  1890,  to  the  maturity  of  the  note, 
July  1,  1893. 

It  is  further  conceded  by  counsel  for  appellant 
that  appellant's  right  to  recover  in  this  action  is  based 
solely  upon  the  following  clause  in  the  extension 
agreement : 

**Both  principal  and  interest  to  be  paid  at  the 
office  of  the  Jarvis-Conklin  Mortgage  Trust  Com- 
pany, Kansas  City,  Missouri,  when  due." 

Many  familiar  and  well-settled  rules  governing 
the  interpretation  and  construction  of  contracts  are 
cited  and  relied  upon  by  counsel  in  support  of  the 
contention  that  the  above  clause  in  the  extension 
agreement,  by  construction,  imposed  upon  appellees 
an  obligation  to  pay  the  principal  debt,  and  many 
authorities  are  cited  in  support  thereof. 

We  are  in  hearty  accord  with  the  rules  cited,  to 
wit :    That  the  intention  of  the  parties  must  be  deter- 

20 


306  Cbebbin  V.  Shinn.  [13  C.  A. 

mined  by  a  consideration  of  the  whole  instrument; 
that  every  clause  and  every  word  must  be  given 
effect,  if  this  be  possible,  and  that  no  part  shall  be 
rejected  unless  absolutely  repugnant  to  the  general 
intent;  that  words  are  to  be  given  their  plain,  ordi- 
nary and  popular  meaning,  and  that  no  word  or  clause 
in  the  contract  is  to  be  treated  as  a  redundancy,  if 
any  meaning  consistent  with  the  other  parts  of  the 
contract  may  be  given  to  it. 

There  are  other  rules  of  interpretation  equally 
well  settled,  which  must  guide  in  arriving  at  the 
meaning  of  the  contract,  to  wit :  The  relations  of  the 
parties  must  be  considered;  the  subject-matter  of  the 
contract  must  be  kept  in  view ;  the  apparent  purpose 
of  making  the  contract,  and  the  familiar  rule  that  the 
law  will  neither  make,  nor  permit  to  be  made  for  par- 
ties, a  different  contract  from  that  which  they  have 
made  for  themselves,  and  a  court  cannot  by  inter- 
pretation or  construction  defeat  the  express  stipula- 
tion of  the  parties. 

Apply  the  above  rules  to  the  contract  under  con- 
sideration. 

The  owner  of  the  equity  of  redemption,  upon 
whom  rests  no  obligation  to  pay  the  principal  debt,  or 
interest  thereon,  agrees  with  the  owner  of  the  mort- 
gage debt  to  pay  interest  on  the  mortgage  debt  at  a 
stipulated  rate,  together  with  the  taxes  on  the  prop- 
erty, and  perform  the  covenants  contained  in  the 
mortgage.  In  consideration  whereof  the  owner  of 
the  mortgage  debt  extends  time  of  payment  of  the 
same  five  years,  the  contract  designating  a  place  for 
payment  of  both  principal  and  interest. 

The  foregoing  statement  of  the  contract  seems 
to  make  entirely  clear  the  intention  of  the  parties  with 
reference  to  the  subject-matter,  the  surrounding  cir- 
cumstances, the  relation  of  the  parties  to  each  other, 
and  gives  full  force  and  effect  to  everv  clause  and 
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word  of  the  contract,  violates  no  rule  of  interpreta- 
tion or  construction,  and  makes  it  apparent  that  the 
judgment  of  the  court  below  was  correct,  and  that  the 
judgment  should  be  affirmed. 

Afjfirmed. 

[No.  2349. J  

!  19  ao7 
The  Cerussite  Mining  Company  v.  Anderson  et  al.    :  20  jei 

1.  Pleading — Practice — Motion  to  Malce  More  Certain. 

A  motion  to  make  a  complaint  more  specific  does  not  present 
an  issue  of  law.  Such  motion  may  be  disposed  of  by  stipulation 
of  parties  without  an  order  of  court  ruling  thereon. 

2.  Practice— Setting  Cause  for  Trial — Notice — Waiver. 

Where  defendant's  counsel  were  present  at  the  time  a  cause 
was  set  for  trial  and  made  no  objection  to  the  setting  of  the  case, 
all  irregularities  in  the  notice  of  such  setting  and  the  service 
thereof  were  waived. 

3.  Practice — Jury — Waiver — Failure  to  Appear. 

By  failing  to  appear  at  the  time  a  cause  is  set  for  trial,  a 
party  waives  his  right  of  trial  by  Jury. 

4.  Appellate  Practice — Bills  of  Exception — Evidence. 

Objections  to  a  Judgment  predicated  on  the  evidence  will  not 
be  considered  by  the  appellate  court  where  no  evidence  is  pre- 
served in  the  bill  of  exceptions. 

Appeal  from  the  County  Court  of  Fremont  County. 

Mr.  Samuel  H.  Baker,  for  appellant. 
Mr.  Samuel  P.  Dale,  for  appellees. 

Maxwell,  J. 

The  complaint  stated  three  good  causes  of  action 
against  defendant^  in  three  counts,  upon  a  past-due 
promissory  note,  and  two  dishonored  bank  checks, 
and  demanded  judgment  for  $830.62  and  interest. 

The  answer  admitted  the  execution  and  delivery 
of  the  note  and  bank  checks ;  attempted  to  aver  duress 
in  the  execution  and  delivery  of  the  same;  averred 
payment  of  a  large  part  of  the  sums  claimed  to  be 
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due ;  on  information  and  belief  averred  that  plaintiffs 
were  not  the  owners  of  the  note  and  checks  sued  on, 
and  averred  willingness  to  pay  whatever  sum  should 
be  found  due. 

A  replication  put  in  issue  the  affirmative  defenses 
of  the  answer;  admitted  payment,  since  the  com- 
mencement of  the  suit,  of  a  large  part  of  the  money 
sued  for;  admitted  that  the  note  and  one  of  the 
checks  had  been  paid  and  delivered  to  the  defendant, 
and  averred  that,  at  the  time  of  such  payment,  no 
question  of  duress  or  ownership  of  the  note  or  bank 
checks  was  raised  by  the  appellant. 

Trial  by  the  court,  the  defendant  not  appearing, 
and  judgment  in  favor  of  plaintiffs  for  $385.67,  with 
costs,  from  which  this  appeal. 

In  apt  time  a  motion  was  interposed  to  make  the 
complaint  more  specific.  Subsequently  a  stipulation 
was  filed,  signed  by  counsel  for  both  parties,  to  the 
effect  **that  the  motion  of  the  defendant  should  be 
overruled,  *'  granting  an  extension  of  time  within 
which  the  defendant  should  answer,  and  further  stip- 
ulating that  plaintiff  should  furnish  an  itemized 
account  before  the  expiration  of  the  time  within  which 
the  answer  was  to  be  filed.  Thereafter  two  stipula- 
tions, extending  the  time  for  answer,  were  filed, 
neither  of  which  mentioned  the  itemized  account.  No 
order  of  court  was  made  upon  the  stipulation  over- 
ruling the  motion  to  make  more  specific. 

Appellant  contends  that  the  court  was  without 
jurisdiction  or  authority  to  proceed  to  trial  and  judg- 
ment, while  there  were  motions  and  other  interlocu- 
tory proceedings  on  file  and  undisposed  of,  and  relies 
upon  Mills'  Ann.  Code,  sec.  174,  and  authorities  there 
cited,  in  support  of  the  above  contention. 

The  above  provision  of  the  code  is  inapplicable, 
as  shown  by  a  simple  reference  thereto: 

''Sec.  174.    When  there  are  issues  both  of  law 
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and  fact  to  the  same  complaint,  the  issues  of  law  shall 
be  first  disposed  of.'^ 

'  ^  Sec.  171.  An  issue  of  law  arises  upon  a  demur- 
rer to  the  complaint. ' ' 

A  motion  to  make  more  specific  does  not  present 
an  issue  of  law.  The  parties,  by  signing  the  first 
stipulation,  had  disposed  of  the  motion  to  make  more 
specific,  and  the  defendant  certainly  waived  it  by  fil- 
ing its  answer. 

Error  is  assigned  upon  the  action  of  the  court  in 
setting  the  case  for  trial  upon  a  notice  served  by  one 
of  the  plaintiffs.  No  objection  is  made  to  the  form 
of  the  notice,  or  the  time  thereof,  but  solely  upon  the 
ground  that  the  same  was  served  and  proof  of  service 
made  by  one  of  the  plaintiffs.  The  transcript  of  rec- 
ord shows  that,  upon  the  day  noticed  for  setting  the 
case  for  trial,  * '  said  defendant  comes,  by  Waldo  and 
Dawson,  attorneys,  *  ♦  •  and  it  appearing  to 
the  court  that  said  notice  of  trial  had  been  regularly 
served  upon  said  defendant,"  the  cause  was  set  for 
trial.  No  objection  was  made  to  the  setting  of  the 
case,  and  the  same  having  been  set  for  trial  in  the 
presence  of  defendant's  counsel,  all  irregularities  in 
the  notice  or  service  thereof  were  thereby  waived. 

As  heretofore  stated,  the  cause  was  tried  by  the 
court,  the  plaintiff  waiving  a  jury,  in  the  absence  of 
defendant  and  its  counsel,  and  appellant  contends 
*  *  that  the  trial  order  in  this  case  was  without  author- 
ity of  law,  and  that  the  judgment  was  illegal  and 
must  be  reversed. ' ' 

**When  a  cause  is  regularly  reached  upon  the 
calendar,  either  party  may  bring  the  issue  to  a  trial 
or  to  a  hearing,  and,  in  the  absence  of  the  adverse 
party,  unless  the  court  for  good  cause  otherwise 
direct,  the  party  appearing  may  proceed  with  his 
case,  and  take  a  finding,  verdict  or  judgment,  or  dis- 
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missal  of  the  action,  as  the  case  may  require. " — Mills' 
Ann.  Code,  sec.  176. 

Appellant  contends  that  it  was  entitled  to  a  trial 
by  jury,  and  that  failure  to  grant  such  trial  was  error. 

Mills'  Ann.  Code,  sec.  178,  disposes  of  this  con- 
tention : 

*' Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact,  with  the  assent  of  the 
court,  in  the  following  manner : 

*' First — By  failing  to  appear  at  the  trial,  *'  etc. — 
Leahy  v.  Dunlap,  6  Colo.  552,  554. 

Appellant  also  contends  that,  under  the  law  and 
the  evidence,  judgment  should  have  been  for  the 
defendant. 

We  have  disposed  of  the  questions  of  law  pre- 
sented, and  may  dispose  of  this  contention  by  the 
statement  that  no  evidence  is  preserved  in  the  bill 
of  exceptions,  and  no  question  predicated  thereon 
can  be  considered. 

There  being  no  error  in  the  record,  the  judgment 
will  be  affirmed.  Affirmed, 

I  No.  2347.] 

Bailey  v.  Murphy  et  al. 

Conveyances— Breach  of  Covenant — Notice. 

In  an  action  upon  a  breach  of  covenant  of  warranty  in  a 
deed,  where  the  court  found  as  a  matter  of  fact  a  breach  of  such 
covenant,  it  was  error  to  dismiss  plaintiff's  action  on  the  ground 
that  plaintiff  had  notice  of  defendant's  want  of  title,  and  that  if 
defendant  was  guilty  of  fraud,  plaintiff  was  not  deceived  thereby. 

Appeal  from  the  District  Court  of  Eagle  County. 

Messrs.  Carpenter  &  McBird,  for  ai)pellant. 

Thomson,  P.  J. 

This  action  was  brought  by  appellant  to  recover 
from  appellee  damages  for  breach  of  covenants  of 
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warranty,  and  to  discharge  and  cancel  his  indebted- 
ness for  a  portion  of  the  purchase  price  of  the  prop- 
erty, the  title  to  which  was  warranted. 

By  his  deed,  executed  on  the  16th  day  of  Feb- 
ruary, 1895,  the  defendant  conveyed  to  the  plaintiff 
a  tract  of  land  in  Eagle  county,  and,  as  appurtenant 
to  the  land,  all  his  right,  title  and  interest  in  two  irri- 
gating ditches,  called  Murphy  No.  1  and  Murphy  No. 
2,  as  shown  in  book  36,  at  page  290,  of  the  records  of 
Eagle  county ;  and  covenanted  that  he  was  well  seized 
of  the  premises  as  of  a  good,  sure,  perfect,  absolute 
and  indefeasible  estate,  and  that  the  same  were  free 
and  clear  from  all  former  grants,  bargains,  sales  and 
liens^,  of  whatever  kind  or  nature,  except  a  deed  of 
trust  to  Kirk  H.  Field. 

The  complaint  avers  that,  at  the  date  of  the  con- 
veyance, the  defendant  was  not  so  seized  of  the 
ditches  and  water  rights,  and  had  not  lawful  author- 
ity to  sell  or  convey  the  same;  but  that  theretofore, 
on  the  23rd  day  of  February,  1895,  he  had  conveyed 
substantially  all  the  water  rights  to  one  Denaney,  who 
thus  obtained,  and  ever  afterwards  held,  full  posses- 
sion of  the  same,  excluding  the  plaintiff  therefrom,* 
and  every  part  thereof,  so  that  the  plaintiff  never  had 
the  possession  or  enjoyment  of  any  part  of  the  water 
rights  conveyed.  The  complaint  also  alleged  that  the 
consideration  of  the  conveyance  was  $1,000,  for  the 
unpaid  balance  of  which  he  made  and  delivered  to 
the  defendant  his  two  promissory  notes,  one  for  $200, 
due  in  one  year,  and  one  for  $250,  due  in  eighteen 
months,  secured  by  a  trust  deed  upon  the  premises ; 
that,  without  the  use  of  the  water,  the  land  was  prac- 
tically valueless ;  that,  by  direction  of  the  defendant, 
the  land  had  been  advertised  for  sale  under  the  trust 
deed,  and  that  the  defendant  was  insolvent.  Judg- 
ment for  $1,000  damages  was  prayed ;  also  a  decree 
for  the  cancellation  of  the  notes  and  trust  deed,  and 
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a  temporary  injunction  restraining  the  sale  of  the 
land  under  the  trust  deed,  until  the  further  order  of 
the  court.  The  records  of  Eagle  county,  as  appearing 
in  book  36,  at  page  290,  showed  a  decree  adjudicating 
the  water  rights  belonging  to  the  two  ditches,  of 
which  the  defendant  was  then  the  owner.  To  Murphy 
ditch  No.  1  was  awarded  1.6  cubic  feet  of  water  per 
second,  and  to  Murphy  ditch  No.  2,  2  cubic  feet  of 
water  per  second,  the  whole  amounting  to  3.6  cubic 
feet  of  water  per  second.  This,  therefore,  was  the 
amount  of  water  which  the  defendant  undertook  to 
convey  by  his  deed.  The  deed  from  the  defendant  to 
Denaney  conveyed  3  cubic  feet  of  water  per  second, 
leaving  only  six-tenths  of  1  cubic  foot  per  second  for 
the  plaintiff. 

The  court  made  a  finding  of  the  facts,  in  which 
the  .foregoing  appears ;  but  there  was  some  evidence 
tending  to  show  that,  before  his  purchase,  the  plain- 
tiff was  informed  by  outside  i)arties  that  the  defend- 
ant had  parted  with  his  title  to  the  water ;  and  upon 
that  evidence  the  court  made  a  further  finding  that 
he  took  the  land  with  knowledge  of  the  defendant's 
want  of  title  to  the  water,  and,  therefore,  was  not 
deceived.  Upon  this  finding  the  court  dismissed  the 
case  at  plaintiff's  costs. 

The  cause  of  action  was  not  based  upon  fraudu- 
lent practices  of  the  i)laintiff.  The  suit  was  for  breach 
of  covenant.  If  there  was  such  breach — and  that 
there  was  seems  to  admit  of  no  doubt — the  plaintiff 
was  entitled  to  relief,  the  nature  and  extent  of  which 
it  was  the  duty  of  the  court  to  determine  from  the 
evidence.  In  turning  the  plaintiff  out  of  court  on  the 
ground  that,  if  the  defendant  was  guilty  of  fraud,  the 
plaintiff  was  not  deceived  by  it,  the  court  made  a  find- 
ing, and  gave  a  judgment,  upon  a  case  which  was  not 
before  it. 

The  judgment  must  be  reversed.         n  j 

tie  versed. 
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[No.  2319.1 

MuRTo,  AS  Administrator  of  Turbutt's  Estate,  v. 

Lemon  et  al. 

Appellate   Practice— Appealable   Judgments. 

In  an  action  upon  a  promissory  note  and  to  foreclose  a  trust 
deed,  where  personal  judgment  was  rendered  in  favor  of  plain- 
tiff upon  the  note,  but  the  foreclosure  was  denied,  it  was  a  Judg- 
ment in  plaintiff's  favor,  from  which  no  appeal  by  plaintiff  will 
lie.  But  the  cause  having  been  brought  up  by  appeal  will  be 
dismissed  and  redocketed  on  error. 

Appeal  from  the  District  Court  of  Otero  County. 

Mr.  Dan  B.  Carey  and  Mr.  Thomas  H.  Hard- 
castle,  for  appellant. 

Mr.  0.  G.  Hess,  for  appellees. 

GUNTER,  J. 

This  was  an  action  by  appellant  to  recover  a  per- 
sonal judgment  against  appellee,  Laura  J.  Lemon, 
upon  promissory  notes  executed  by  her,  and  to  fore- 
close a  trust  deed  given  as  security.  The  court  gave 
personal  judgment  for  the  amount  due  upon  the  notes, 
but  refused  foreclosure  of  the  trust  deed,  holding  the 
same  to  have  been  released.  The  judgment  was  one 
in  favor  of  appellant,  and,  being  so,  we  are  without 
jurisdiction  to  review  it  upon  appeal,  our  judgment 
would  be  a  nullity. — Lockhaven  Trust  and  Safe  De- 
posit V.  U.  S.  Mortgage  and  Trust  Company  et  ah, 
ante,  p.  28,  73  Pac.  409. 

As  permitted  by  sec.  388,  Mills '  Ann.  Code,  the 
clerk  will  enter  the  action  as  pending  on  error. — D,  <& 
R.  G.  R.  R.  Co.  V.  Peterson,  30  Colo.  77,  69  Pac.  578. 

Appeal  dismissed. 

Dismissed. 
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TNo.  2992.] 

MuRTO,    Administrator    of    Turbutt's    Estate,   v. 

Lemon  et  al. 

1.  Bills  and  Notes — Indorsements — Presumptions — Mortgages. 
In  the   absence  of  evidence  to   the   contrary,   an  undated 

indorsement  of  a  promissory  note  is  presumed  to  have  been  made 
at  the  time  and  place  of  the  execution  of  the  note;  and  in  an 
action  on  the  note  and  to  foreclose  a  deed  of  trust  given  to 
secure  it,  this  presumption  obtains  against  the  maker  of  the 
note,  the  maker  of  the  deed  of  trust  and  also  against  subse- 
quent purchasers  of  the  property  covered  by  the  deed  of  trust. 

2.  Same— Evidence. 

In  an  action  by  the  indorsee  of  a  promissory  note  for  per- 
sonal judgment  against  the  maker  and  to  foreclose  a  deed  of 
trust  given  to  secure  it»  the  introduction  in  evidence  of  the  note 
with  an  undated  indorsement  by  the  payee,  presumptively  estab- 
lished the  nonpayment  of  the  note  and  its  assignment  to  plain- 
tiff at  the  time  of  its  execution;  and  the  introduction  of  the 
trust  deed  presumptively  established  that  it  had  not  been 
released. 

3.  Mortgages-— Release — Foreclosure— Evidence. 

In  an  action  to  foreclose  a  deed  of  trust,  a  release  deed  from 
the  trustee  together  with  evidence  that  the  amount  of  the  note 
secured  was  paid  to  the  trustee  prior  to  the  maturity  of  the 
note,  was  not  sufficient  to  constitute  a  defense,  but  defendant 
must  also  show  that  the  trustee  was  authorized  to  receive  pay- 
ment of  the  note  or  to  execute  the  release. 

4.  Deeds  of  Trust — Release— Payment 

Where  the  trustee  in  a  deed  of  trust  was  authorized  by  the 
instrument  to  release  the  deed  of  trust  upon  payment  of  the 
note  secured,  a  release  executed  without  payment  of  the  note 
is  invalid. 

5.  Deeds  of  Trust — Subsequent  Purchasers — Notice. 
Subsequent  purchasers  of  property  covered  by  a  deed  of 
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trust  are  charged  with  notice  of  the  conditions  upon  which  the 
trustee  is  authorized  to  release  the  deed  of  trust. 

6.  Bills  and  Notes — Deeds  of  Trust — Foreclosure — Laches. 
Where  the  holder  of  a  note  secured  by  deed  of  trust  brought 

an  action  to  foreclose  within  two  years  after  the  maturity  of  the 
note,  he  was  not  guilty  of  such  laches  as  will  bar  his  recovery 
as  against  an  unauthorized  release  by  the  trustee. 

7.  Laches— Burden  of  Proof. 

Laches  is  a  matter  of  defense,  and  the  burden  of  proof  is 
upon  the  defendant  to  establish  it. 

8.  Deeds  of  Trust — Foreclosure — Unauthorized  Release — Fraud — 

Limitation. 
An  action  by  the  holder  of  a  promissory  note  for  personal 
Judgment  and  to  foreclose  a  deed  of  trust  securing  the  same,  and 
incidentally  to  cancel  an  unauthorized  release  deed  executed  by 
the  trustee,  is  not  an  action  for  relief  on  the  ground  of  fraud, 
such  as  is  required  to  be  brought  within  three  years  after  the 
discovery  of  the  facts  constituting  the  fraud,  but  the  action  may 
be  brought  at  any  time  within  six  years  from  the  maturity  of  the 
note. 

Error  to  the  District  Court  of  Otero  County, 

Mr.  Dan  B.  Carey,  and  Mr.  Thomas  H.  Hard- 
castle,  for  plaintiff  in  error. 

Mr.  0.  G.  Hess,  for  defendants  in  error. 

Gunter,  J. 

May  2,  1891,  Laura  J.  Lemon  and  her  husband, 
Thomas  J.  Lemon,  gave  their  promissory  note,  due 
five  years  after  date,  and  ten  interest  notes  maturing 
semi-annually.  The  Colorado  Securities  Company, 
payee,  and  as  security  therefor  a  trust  deed,  usual 
form,  same  date,  Aldrich,  trustee,  recorded  May  7, 
1891,  upon  real  estate  in  Otero  county,  Colorado. 
The  trustee  was  authorized  by  the  trust  deed  to  re- 
lease the  same  upon  payment  of  the  notes  secured 
thereby.  This  deed  described  the  notes,  disclosing 
that  the  principal  note  matured  five  years  after  date. 
By  undated  indorsements  of  the  payee  the  principal 
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note  and  five  of  the  interest  notes  were  transferred 
to  Samuel  Turbutt.  November  26,  1892,  recorded 
same  date,  Aldrich,  as  trustee,  executed  what  pur- 
ported to  be  a  release  deed  discharging  the  trust 
deed.  December  10, 1892,  Laura  J.  Lemon,  the  owner 
of  the  land  covered  by  the  trust  deed,  conveyed  a 
part  thereof  by  warranty  deed,  recorded  same  date, 
to  defendant  in  error,  Simpson.  December,  1895, 
she  conveyed  by  deed  recorded  December  3,  1895, 
the  remainder  of  the  land  so  incumbered  to  defciid- 
ant  in  error,  King. 

This  action  was  brought  April  22,  1898,  by  Tur- 
butt upon  the  principal  note  and  the  five  interest 
notes  against  defendants  in  error  for  the  purpose  of 
obtaining  a  personal  judgment  against  Laura  J. 
Lemon,  the  cancellation  of  the  release  deed  and  the 
foreclosure  of  the  trust  deed.  .  Turbutt  having  died 
pending  the  action,  plaintiff  in  error  was  substituted. 
Trial  to  the  court  resulted  in  a  judgment  in  favor 
of  plaintiff  in  error  and  against  Laura  J.  Lemon  upon 
the  principal  note  and  interest  notes.  The  court, 
however,  declined  cancellation  of  the  release  deed  and 
foreclosure  of  the  trust  deed.  From  such  ruling  is 
this  proceeding  on  error. 

Plaintiff  in  error,  in  making  out  his  case  below, 
introduced  the  principal  note,  the  five  interest  notes, 
the  trust  deed  and  rested.  The  notes  with  the  in- 
dorsements thereon  presumptively  established  owner- 
ship in  plaintiff  in  error  and  nonpayment. — Gumaer 
V.  Sowers,  31  Colo.  164,  71  Pac.  1103,  22  Am.  and 
Eng.  Ency.  of  Law  (2d  ed.),  588. 

As  the  indorsements  were  undated,  until  the  con- 
trary appeared  they  took  the  date  of  the  notes. 

**A  note  purporting  to  have  the  indorsement  of 
the  name  of  the  payee,  with  no  indication  of  any  time 
when  it  was  made,  independent  of  the  date  of  tlio 
note,  is  presumed  to  have  been  indorsed  on  that  day, 
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because  that  date  will  apply  to  everything  written 
upon  the  same  paper. '^—ParAer  v.  Tuttle,  41  Me. 
349,  351. 

'*And  in  the  absence  of  evidence  to  the  contrary, 
an  indorsement  or  transfer  will  be  deemed  to  have 
been  made  at  the  time  and  place  of  execution.*' — 
4  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  319,  and 
authorities  cited. 

This  presumption  obtains  in  an  action  by  an 
indorsee  against  the  maker  of  the  note,  also  against 
the  maker  of  the  trust  deed  securing  it  in  a  proceed- 
ing to  foreclose. 

*  *  The  note  and  mortgage  are  inseparable ;  the  for- 
mer as  essential,  the  latter  as  an  incident.*'— Car- 
penter V.  LongaUy  16  Wall  271,  274. 

We  see  no  reason  for  denying  the  application  of 
this  presumption  as  to  the  date  of  the  indorsement  as 
against  defendants  King  and  Simpson,  who  in  this 
proceeding  to  foreclose  the  trust  deed,  are  attempt- 
ing to  defeat  it  by  the  alleged  release.  The  intro- 
duction of  the  trust  deed  raised  the  presumption  that 
it  had  not  been  discharged. 

'*A  contract  obligation  shown  to  have  existed  at 
one  time  will  be  presumed  to  continue  until  its  dis- 
charge is  shown.  Thus  is  an  indebtedness  shown  to 
have  existed  presumed  to  continue." — 22  Am.  and 
Eng.  Ency.  of  Law  (2d  ed.),  1243. 

"The  onus  was  on  the  defendant  for  the  rea- 
son that,  when  a  contract  is  once  made  between 
parties,  it  binds  and  is  legally  presumed  to  subsist 
until  it  be  shown  to  have  been  performed  or  re- 
scinded."— Love  V.  Edmonston,  27  N.  C.  354  (5 
Ired.  1). 

The  introduction  of  the  indorsed  notes  presump- 
tively established  their  nonpayment,  their  assignment 
to  Turbutt  on  the  date  when  made;  and  the  intro- 
duction of  the  trust  deed  presumptively  established 
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its  continued  existence,  that  is,  that  it  had  not  been 
released.  There  was  no  evidence  adduced  by  defend- 
ants in  error  to  overcome  these  presumptions,  it  was 
shown  that  the  amount  secured  bv  the  trust  deed  had 
been  paid  to  Aldrich.  The  release  deed  signed  by 
him  was  introduced ;  there  was  no  evidence,  however, 
that  Aldrich  was  authorized  to  receive  payment  or 
to  execute  the  release  deed.  It  appeared  that  the 
notes  were  paid  to  Aldrich  before  maturity,  the  pay- 
ment being  in  the  fall  of  1892,  over  three  years  before 
the  maturity  of  the  principal  note.  The  trust  deed 
conferred  upon  Aldrich,  as  trustee,  the  power  to 
release  when  the  notes  should  be  paid ;  he  was  without 
power  to  release  until  this  condition  should  be  satisfied. 
Of  this  limitation  upon  his  power,  King  and  Simpson 
had  notice  through  the  recorded  trust  deed.  If  they 
relied  upon  the  release  without  payment,  they  did  so 
at  their  peril;  they  were  not  innocent  purchasers 
under  a  release  executed  without  payment  of  the 
notes.  The  release  was  without  payment  of  the 
notes,  and  before  their  maturity;  having  been  exe- 
cuted without  payment  of  the  notes,  it  was  made 
without  satisfaction  of  the  condition  which  the  trust 
deed  made  necessary  to  the  exercise  of  the  power  of 
release;  the  release  deed  was,  therefore,  invalid,  and 
of  this  invalidity  King  and  Simpson,  through  the 
trust  deed,  were  charged  with  notice.  Upon  the  same 
principle  rests  Improvement  Co.  v.  Whitehead,  25 
Colo.  357,  54  Pac.  1023. 

It  is  said  that  plaintiff  was  guilty  of  such  laches 
as  to  bar  his  right  to  foreclose.  We  think  not.  The 
principal  note  secured  by  the  trust  deed  matured 
May  1,  1896.  Plaintiff  had  six  years  from  maturity 
of  this  note  in  which  to  bring  this  action  for  a  per- 
sonal n'uderment  on  the  note  and  a  decree  foreclosinjc 
the  trust  deed. — McGovney  v.  Gwillim,  16  Colo.  App. 
284,  65  Pac.  346. 
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The  action  was  brought  April  22,  1898,  being 
within  two  years  after  such  maturity. 

Plaintiff  at  no  time  gave  either  of  the  defend- 
ants, Simpson  and  King,  the  grantees  of  the  prop- 
erty incumbered  by  the  trust  deed,  reasonable  grounds 

for  believing  that  the  trust  deed  had  been  released. 
Further,  there  is  no  evidence  that  plaintiff  knew  of 
the  conveyance  to  Simpson  and  King  until  about 
the  time  of  the  institution  of  this  action. 

Laches  is  a  matter  of  defense,  the  burden  was 
upon  defendants  to  make  it  out ;  this  they  did  not  do. 

Appellees  say  this  action  is  barred  by  section 
2911,  2  Mills'  Ann.  Stats.,  providing  that  bills  for 
relief  on  the  ground  of  fraud  shall  be  filed  within 
three  years  after  the  discovery  of  the  facts  con- 
stituting such  fraud.  This  is  not  a  bill  for  relief  on 
the  ground  of  fraud,  it  is  an  action  to  recover  a  per- 
sonal judgment  against  the  maker  of  the  note  secured 
by  the  trust  deed  and  incidentally  to  foreclose  the 
trust  deed  securing  the  note.  Incidentally  the  action 
involves  the  cancellation  of  an  unauthorized  release 
deed.  The  case  is  not  within  the  statute. — 19  Am.  and 
Eng.  Ency.  of  Law  (2d  ed.),  p.  247,  and  authorities 
cited.  Plaintiff  in  error  had  six  years  from  maturity 
of  the  note  in  which  to  bring  this  action.  As  stated,  it 
was  brought  within  this  time.  We  think  error  was 
committed  in  declining  to  cancel  the  release  deed  and 
in  denying  a  foreclosure. 

Judgment  reversed.  Reversed. 


[No.  2345.1 

Bottom  v.  Barton,  Trustee  for  Hough. 

1.     Bills  and  Notes — Trusts  and  Trustees. 

Where  a  promissory  note  held  in  trust  was  by  the  trustee 
placed  in  the  hands  of  an  attorney  for  collection,  the  trust  would 
follow  the  money  so  collected,   and   the  attorney  making  the 
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collection  could  not  apply  the  same  on  an  individual  Indebted- 
ness of  the  trustee. 

2.  Appellate  Practice — Abstract  of  Record. 

Where  the  abstract  of  record  does  not  contain  the  evidence 
referred  to  in  the  assignment  of  errors  and  relied  on  for  a 
reversal,  the  appellate  court  may  dismiss  the  appeal  or  affirm 
the  Judgment. 

3.  Bills  and  Notes — ^Trusts  and  Trustees— Evidence. 
Evidence  examined  and  held  sufficient  to  sustain  a  finding 

that  a  promissory  note  was  held  in  trust,  and  that  one  who 
received  the  note  from  the  trustee  received  it  for  collection  and 
not  as  a  bona  fide  holder  for  a  valuable  consideration. 

Appeal  from  the  District  Court  of  Arapahoe  Comity. 

Mr.  John  T.  Bottom,  pro  se. 
Mr.  S.  L.  Carpenter,  for  appellant. 
Mr.  Oliver  B.  Liddell,  for  appellee. 
Mr.  Thomas  Ward,  Jr.,  of  counsel. 
Maxwell,  J. 

Appellee  Barton,  his  brother,  Joseph  C.  Barton, 
and  his  niece,  Mrs.  Fanny  C.  Hough,  were  legatees 
under  the  will  of  an  uncle  of  appellee,  who  died  in 
Missouri  in  1893-. 

Items  2  and  4  of  the  will  are  as  follows : 
^'Item  2.  I  give  and  bequeath  to  Fanny  C. 
Hough,  daughter  of  Thomas  W.  Morgan,  and  wife  of 
D.  M.  Hough,  the  sum  of  twenty  thousand  dollars,  to 
be  paid  over  to  my  nephew,  Elias  R.  Barton,  son  of 
K.  L.  Barton,  to  be  by  him  held  for  the  sole  and 
separate  use  of  the  said  Fanny  C.  Hough  for  and 
during  her  natural  life.  The  money  to  be  loaned 
by  the  said  trustee  at  the  best  interest  that  can  be 
obtained,  and  I  request  that  the  said  trustee  attend 
to  this  without  charge;  If  loaned  at  a  less  rate  of 
interest,  then  it  must  be  on  real  estate  at  half  cash 
value.     I  desire,  however,  that  during  the  life  of 
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said  Fanny  C.  Hough,  that  the  said  trustee  shall  pay 
her  one  hundred  dollars  per  month,  and  in  ease  the 
said  Fanny  C.  Hough  dies,  leaving  children,  then  the 
bequest  shall  go  to  said  child  or  children;  but  in  case 
the  said  Fanny  C.  Hough  shall  die  without  any  child 
or  children  living  at  her  death,  or  any  grand  children 
living,  then  I  desire  that  the  amount  above  be- 
queathed to  her  shall  be  equally  divided  between  the 
following  children  of  my  brother  Kimber  L.  Bajton, 
to  wit:  Eliza  Fritchey,  Chas.  R.  Barton,  Joseph  C. 
Barton  and  William  Barton." 

''Item  4.  I  give  and  bequeath  to  Elias  E.  Bar- 
ton, Joseph  C.  Barton  and  Eliza  Fritchey,  wife  of 
John  A.  Fritchey,*  children  of  K.  L.  Barton,  each  the 
sum  of  eight  thousand  dollars,  provided  the  portion 
given  to  Joseph  C.  Barton- shall  be  delivered  to  Elias 

B.  Barton,  to  be  held  by  him  in  trust  for  said  Joseph 

C.  Barton,  and  used  for  his  benefit  as  my  said  trustee 
shall  think  for  liis  interest,  and  I  request  that  said 
trustee  manage  the  same  without  charge." 

In  July,  1893,  the  executors  of  the  will  turned 
over  to  appellee  as  trustee  for  his  brother  and  Mrs. 
Hough,  $28,000.00  worth  of  securities,  among  which 
securities  was  the  Wells  note,  the  basis  of  this  liti- 
gation. Shortly  thereafter  appellee  made  an  allot- 
ment of  the  securities  held  by  him  as  trustee,  by  writ- 
ing in  pencil  upon  a  list  of  the  securities,  the  initials 
*M.  C",  'M.  C.  B.",  or  ''F.",  to  indicate  the  person 
to  whom  the  securities  had  been  allotted,  the  Wells 
note  being  thereby  allotted  to  Mrs.  ITough.  By  a 
letter  dated  April  26,  1894,  appellee  notified  Mrs. 
Hough  of  the  allotment  which  he  had  made,  attach- 
ing to  the  letter  a  list  of  the  securities  allotted  to  her, 
in  which  list  appears  the  Wells  note. 

During  1893  appellee  procured,  through  appel- 
lant, two  loans  of  H.  Keeney  of  Missouri,  aggregat- 
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ing  $1,000.00,  evidenced  by  two  notes  secured  by 
chattel  mortgage  and  other  collaterals. 

During  the  time  involved  in  these  transactions 
appellant  was  a  practicing  attorney  at  law  in  Denver, 
and  as  such  was  employed  by  appellee  in  various 
matters  involving  his  private  business,  the  estate  of 
his  deceased  uncle  and  the  collection  of  the  Wells 
note. 

At  the  time  the  Wells  note  was  delivered  to 
appellee  (November,  1894),  the  Keeney  notes  were 
long  past  due,  unpaid,  and  payment  of  the  same  was 
being  urged  by  appellant,  who  in  this  matter  was 
acting  in  his  capacity  as  attorney  for  Keeney. 

Appellant  alleges  in  his  answer,  as  an  affirma- 
tive defense,  that  appellee  delivered  the  Wells  note 
to  him  in  his  own  behalf  aiid  not  as  trustee  for  Mrs. 
Plough ;  that  subsequent  to  this  delivery  to  him  appel- 
lee persuaded  him  to  release,  and  he  did  release,  the 
collateral  security  held  by  him  for  the  payment  of 
the  Keeney  notes,  upon  the  representation  and  state- 
ment of  appellee,  that  he  was  the  owner  of  the  Well?^ 
note,  and  that  appellant  held  the  AVells  note  as 
security  for  the  payment  of  the  Keeney  notes;  that 
from  the  time  the  Wells  note  came  into  his  posses- 
sion until  after  the  same  had  been  collected  by  him, 
he  had  no  knowledge  or  information  from  appellee 
or  from  any  other  source,  that  the  Wells  note  was 
not  the  property  of  the  appellee  or  that  the  same 
was  impressed  with  a  trust  in  favor  of  Mrs.  Hough ; 
that  he  collected  $3,623.70  on  the  Wells  note;  that 
after  deducting  therefrom  the  principal  and  interest 
due  on  the  Keeney  notes,  disbursements  at  the  re- 
quest of  appellee,  and  certain  sums  for  legal  services 
rendered  appellee;  there  was  due  appellee  $338.70, 
which  amount  he  paid  appellee. 

A  replication  put  in  issue  the  affirmative  allega- 
tions of  the  answer. 
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This  controversy  arose  out  of  an  attempt  of 
appellant  to  pay  the  Keeney  notes  out  of  the  proceeds 
of  the  collection  of  the  Wells  note. 

An  injunction  restrained  appellant  from  dis- 
bursing the  proceeds  of  the  Wells  note  in  payment 
of  the  Keeney  notes,  and  the  balance  of  the  proceeds 
of  the  Wells  note,  not  accounted  for  by  appellant, 
$1,945.00,  is  now  on  deposit  in  the  Denver  National 
Bank,  evidenced  by  a  certificate  of  deposit  in  the 
name  of  appellant  as  trustee,  so  designated  by  an 
order  of  the  court  below. 

Trial  to  the  court  resulted  in  a  decree  .to  the 
effect  that  Mrs.  Hough  is  the  owner  of  said  sum  of 
$1,945.00,  that  appellee  as  trustee  is  entitled  to  the 
possession  of  the  same,  and  that  appellant  pay  said 
sum  to  appellee,  which  decree  was  based  upon  the 
following  findings  of  fact : 

*  *  The  Court  finds  from  the  evidence  in  this  case 
tliat  at  the  time  the  certain  Wells  note  described  in 
this  cause  of  action  was  deposited  with  the  defend- 
ant Bottom,  Elias  R.  Barton  represented  to  the 
defendant  that  said  note  was  his  individual  prop- 
erty. That  subsequently  the  defendant,  Bottom,  at 
the  request  of  Elias  R.  Barton,  released  the  certain 
eliattel  mortgage  securities  which  he  then  held  to 
secure  the  payment,  to  one  Keeney,  of  his  notes, 
which  the  defendant  at  that  time  represented,  and 
that  Elias  R.  Barton  agreed  with  the  defendant. 
Bottom,  that  a  suflScient  sum  of  money  arising  from 
the  proceeds  of  the  collection  of  the  Wells  note,  when 
collected,  might  be  applied  by  the  defendant,  Bottom,  . 
to  the  payment  and  discharge  of  the  Keeney  notes  | 
and  indebtedness.  J 

'*That  at  the  time  the  Wells  note  was  left  with 
Bottom  for  collection,  Elias  R.  Barton  did  not  reveal 
the  fact  to  Bottom  that  he,  Barton,  at  the  time,  was 
the  trustee  for  one  Fanny  0.  Hough,  nor  that  Fanny 
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C.  Hough  was  the  owner  of  the  whole  or  any  part  of 
the  Wells  note. 

''The  Court  further  finds,  that  the  defendant, 
Bottom,  did  release  the  Keeney  securities,  upon  the 
faith  and  representation  and  promises  made  by  Elias 
R.  Barton  to  Bottom,  with  reference  to  the  ownership 
of  the  said  note,  and  the  agreement  that  certain  pro- 
ceeds should  be  applied  to  the  discharge  of  the 
Keenev  notes  and  indebtedness. 

* '  The  Court  finds  from  the  evidence,  that,  at  the 
time  the  Wells  note  was  left  with  the  defendant 
Bottom  for  collection,  that  the  same  was  the  prop- 
erty of  one  Fanny  C.  Hough,  and  that  Elias  R.  Bar- 
ton was  then  the  trustee  of  said  Hough.  That  he  held 
said  note  in  that  capacity. 

''That  a  fiduciary  relation  existed  between  Bar- 
ton and  Hough,  by  virtue  of  a  certain  bequest  there- 
tofore made  by  Elias  R.  Barton,  of  Howard  county, 
Missouri,  the  deceased  uncle  of  the  plaintifif.  That 
the  Wells  note  was  delivered  to  Elias  R.  Barton  as  a 
portion  of  the  assets  so  bequeathed,  and  was  delivered 
to  Elias  R.  Barton,  among  other  assets,  for  the  pur- 
poses of  delivery  and  distribution  by  him  to  the  sev- 
eral heirs  mentioned  in  said  bequest,  being  twenty 
thousand  dollars  to  Fanny  C.  Hough. 

"The  Court  finds  that,  at  the  time  the  Wells 
note  was  delivered  to  the  defendant  Bottom,  Bottom 
had  neither  actual  nor  constructive  notice  of  the 
ownership  of  said  note  being  then  in  Fanny  C. 
Hough. 

"The  Court  finds  from  the  evidence,  that,  sub- 
seciuent  to  the  collection  of  the  Wells  note,  and  sub- 
sequent to  the  release  of  the  Keeney  securities,  Elias 
R.  Barton  did  state  to  the  defendant.  Bottom,  for  the 
first  time,  that  he.  Barton,  was  all  the  time  acting  in 
the  premises  for  Fanny  C.  Hough,  and  that  all  the 
proceeds  of  said  Wells  note  was  the  property  of 
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Fanny  C.  Hough,  and  that  the  Wells  note  was  the 
property  of  Fanny  C.  Hough  before  the  collection 
thereof. 

*'The  Court  further  finds,  that  the  $1,945,  the 
balance  of  the  proceeds  of  said  note  not  accounted 
for  by  the  defendant  to  Fanny  C.  Hough,  is  now  on 
deposit  in  the  Denver  National  Bank,  evidenced  by' 
a  certificate  of  deposit,  in  the  name  of  the  defendant 
Bottom,  as  trustee,  so  designated  by  a  court  order 
heretofore  made.  That  there  has  heretofore  been 
no  physical  delivery  to  Keeney  of  the  said  sum  of 
money. ' ' 

This  is  the  second  appearance  of  this  case  in 
this  court. — Bottom  v.  Barton,  12  Colo.  App.  53. 

In  the  course  of  the  opinion.  Judge  Wilson, 
speaking  for  the  Court,  said,  page  56: 

**It  is  true  that,  if,  as  is  claimed,  this  note  is  im- 
pressed with  a  trust,  then,  under  the  circumstances, 
as  set  forth  by  plaintiff,  the  money  arising  from  its 
collection  might  be  also  impressed  with  a  trust,  and 
be  recovered  by  him  upon  the  familiar  principle  that 
trust  money  or  the  proceeds  of  trust  property  may  be 
followed.*' 

The  rule  announced  in  the  foregoing  excerpt  is 
the  established  law  of  this  state. — First  National 
Bank  v.  Hummel,  14  Colo.  259;  McCbire  v.  La  Plata 
County,  19  Colo.  122;  Hopkins  v.  Burr,  24  Colo.  502; 
Hummel  v.  First  National  Bank,  2  Colo.  App.  571; 
Holden  v.  Piper,  5  Colo.  App.  71 ;  Banks  <&  Bros.  v. 
Rice,  8  Colo.  App.  217. 

It  is  insisted  that  the  case  under  consideration 
does  not  fall  within  the  rule  above  laid  down  for  two 
reasons : 

First,  there  was  not  sufficient  testimony  or  any 
testimony  upon  which  to  base  the  finding  that  the 
Wells  note  was  held  by  appellee  in  trust  for  Mrs. 
Hough. 
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Second,  that  the  evidence  shows  and  the  finding 
of  the  trial  court  is  to  the  effect  that  the  appellant 
was  a  bona  fide  holder  for  a  valuable  consideration  of 
commercial  paper  not  yet  due,  as  security  for  a  debt 
due  Keeney. 

The  consideration  and  determination  of  the 
above  points,  involves  an  examination  of  the  testi- 
mony taken  at  the  trial,  and  as  these  points  are  alone 
relied  upon  by  counsel  in  his  brief,  it  is  fair  to  pre- 
sume, that  the  abstract  of  record,  prepared  and  filed 
by  counsel,  would  in  a  measure,  at  least,  comply  with 
rule  14  of  this  court  and  thereby  assist  the  court  in 
its  consideration  of  the  questions  presented. 

The  abstract  consists,  exclusive  of  the  assign- 
ments of  error,  of  about  43  pages,  16  pages  .of  which 
are  devoted  to  the  evidence,  10  pages  whereof  is  an 
abstract  of  certain  depositions  read  in  evidence  from 
the  bill  of  exceptions  filed  at  the  former  trial  of  this 
cause,  but  not  made  a  part  of  the  record  herein,  and 
certified  copies  of  the  will,  statements,  authentica- 
tions, objections  and  exceptions  saved. 

The  testimonv  of  the  witnesses  heard  at  the  trial, 
which  occupies  194  folios  of  the  record,  is  attempted 
to  be  set  forth  in  6  pages  of  the  abstract;  and  after 
a  most  diligent  and  critical  examination  of  the  ab- 
stract, we  have  utterly  failed  to  discover  a  single  sen- 
tence in  any  degree  bearing  upon  either  of  the  points 
relied  upon  for  a  reversal.  In  this  condition  of  the 
abstract,  we  would  be  warranted  in  declining  to  ex- 
amine, consider  or  decide  the  points  presented,  and 
either  dismiss  this  appeal  or  affirm  the  judgment  for 
a  failure  to  comply  with  rule  14,  under  the  decisions 
of  the  appellate  courts  of  this  state. — Hunt  v,  Oh- 
mertz,  15  Colo.  447 ;  Thompson  v.  Bitch  &  Reservoir 
Co.,  25  Colo.  243 ;  Sherman  v.  Logan  County ,  9  Colo. 
App.  154;   Otto  V.  Hill,  11  Colo.  App.  431. 

However,  we  have  decided  to  waive  the  enforce- 
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ment  of  the  rule  in  this  case,  and  at  the  expense  of 
much  time  and  labor  have  examined  the  entire  record. 

Does  the  testimony  support  the  finding,  that  the 
Wells  note  was  held  by  appellee  in  trust  for  Mrs. 
Hough  t 

It  is  unquestioned  that  the  executors  turned  over 
to  appellee  as  trustee,  under  the  express  terms  of  the 
will,  $28,000.00  worth  of  securities,  in  satisfaction  of 
the  legacies  to  Mrs.  Hough  and  appellee's  brother; 
that  the  AVells  note  was  one  of  these  securities ;  that 
appellee  held  $20,000.00  worth  of  these  securities  as 
trustee  for  Mrs.  Hough. 

Appellee  testified  that,  after  the  executors  de- 
livered to  him  the  securities,  July  17,  1893,  he  rede- 
livered them  to  the  executors  for  collection,  taking 
their  receipt  therefor,  therein  specifically  describing 
each  note;  that  thereafter,  the  date  being  uncertain, 
he  noted  in  pencil  on  this  receipt,  opposite  each  note 
the  initials  'ST.  C",  ^'J.  C.  B.",  and  F.",  which 
indicated  to  whom  each  note  had  been  allotted,  the 
initial  ^'F."  indicating  Mrs.  Hough;  that  the  Wells 
note  was  thus  allotted  to  Mrs.  Hough,  the  above 
receipt,  which  was  introduced  in  evidence,  so  disclos- 
ing; that  September  6,  1893,  he  wrote  Mrs.  Hough 
that  he  held  for  her  as  trustee  $20,000.00  worth  of 
notes;  that  April  26,  1894,  he  wrote  Mrs.  Hough 
inclosing  a  list  of  the  notes,  as  follows : 

**  Notes  received  from  Geo.  B.  Harrison  Ex.  on 
July  17,  1893,  and  assigned  to  Fanny  C.  Hough  by 
Elias  E.  Barton,  trustee,  *  •  *  *  Note  of  L.  C. 
Wells,  $3,671.30  *  *  •  Value  on  July  17,  1893, 
when  receipted  by  E.  R.  Barton,  trustee,  and  assigned 
toF.C.  Hough." 

There  is  not  a  word  of  testimony  in  the  record 
contradictory  of  the  above  testimony  of  appellee. 

As  between  Mrs.  Hough  and  appellee,  there  can 
be  no  question  as  to  the  ownership  of  the  Wells  note. 
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Appertant  insists,  however,  that  inasmuch  as  the 
notes  allotted  to  Mrs.  Hough  total  $20,039.  48,  and  as 
it  appears  that  she  had  been  theretofore  paid  $150.00 
by  the  executors,  therefore,  appellee  and  his  brother, 
under  the  terms  of  the  will,  were  interested  in  the 
notes  allotted  to  Mrs.  Hough,  to  the  amount  of 
$189.48,  and  that  no  allotment  could  have  been  made 
by  appellee  without  the  assent  of  his  brother. 

It  appears  that  appellee  received  from  the  exe- 
cutors his  legacy  in  full,  which  disposes  of  this  con- 
tention so  far  as  he  is  concerned.  As  to  whether  or 
not  appellee  was  authorized  under  the  terms  of  the 
trust  to  make  the  allotment  which  he  did,  we  do  not 
decide,  but  appellant  is  in  no  position  to  urge  this 
point  to  defeat  a  recovery  in  this  action. 

There  was  no  error  in  the  finding  that  appellee 
held  the  Wells  note  in  trust  for  Mrs.  Hough. 

Appellant  insists  that  *'the  evidence  clearly 
shows,  and  the  finding  of  the  trial  court  is  to  the  effect, 
that  the  appellant,  defendant  in  the  district  court, 
was  the  bo7ia  fide  holder  for  a  valuable  consideration 
of  commercial  paper,  not  yet  due,  as  security  for  a 
debt  due  Hosier  Keeney  from  the  appellee,  who  was 
the  possessor  of  the  Wells  note.  '* 

Upon  this  point,  we  have  appellant's  testimony 
as  follows : 

*'Q.  *I  want  to  ask  you  whether  this  Wells  note, 
when  you  took  it  back  in  November,  1894,  was  due?' 

*'A.     *It  was  not.' 

^'Q.     *0n  its  facer 

**A.  *It  was  not.  It  was  past  due  though  when 
it  was  collected. '  ' ' 

The  foregoing  was  interpolated  in  the  cross-ex- 
amination of  the  witness,  and  little  weight  seems  to 
have  been  attached  to  it  at  the  time,  although  it  is 
made  the  basis  or  foundation  for  an  argument  extend- 
ing through  18  pages  of  appellant's  brief,  as  it  com- 
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prises  the  entire  direct  testimony  upon  this  point  con- 
tained in  the  record. 

Appellant  in  his  answer  alleges,  **that  said 
promissory  note  last  mentioned,  which  will  be  herein 
designated  as  the  Wells  note,  was  delivered  by  the 
said  Elias  E.  Barton,  plaintiff  herein,  to  this  defend- 
ant for  the  purpose  of  collection,  and  with  a  request 
on  the  part  of  Elias  R.  Barton,  plaintiff,  that  the 
defendant  should  proceed  to  the  state  of  Missouri  and 
make  collection  of  said  note/' 

And  appellant  repeatedly  avers  in  his  answer 
that  this  note  was  in  his  hands  for  collection.  It 
hardly  seems  possible  that  the  note  was  in  his  hands 
for  collection.  It  hardly  seems  possible  that  the  note 
would  have  been  placed  with  appellant  for  collection 
unless  it  had  been  collectible,  that  is,  past  due ;  espe- 
cially when  it  appears  from  the  record  that  appellee 
had  arranged  with  the  executors  for  collection  of 
these  securities  at  a  commission  of  2^  per  cent. 

An  authenticated  copy  of  the  inventory  filed  in 
the  probate  court  of  Howard  county,  Missouri,  March 
2,  1893,  described  this  note  as  follows: 

''Note  on  L.  C.  Wells,  dated  July  7, 1890,  due  two 
years  after  date  for  $3,400.00,  7J  per  cent,  com- 
pound interest.    Interest  paid  in  full  to  July  7, 1892. " 

The  fact  that  appellant,  in  a  statement  rendered 
to  appellee  five  days  before  the  commencement  of 
this  suit,  sought  to  charge  appellee  $375.00  ' '  for  ser- 
vices rendered  in  the  collection  of  the  Wells  note,*' 
etc.,  would  indicate  that  he  did  not  at  that  time  con- 
sider himself  **a  bona  fide  holder  for  a  valuable  con- 
sideration of  commercial  paper  not  yet  due, ' '  and  we 
conclude  that  the  evidence  does  not  show  him  to  have 
been  such. 

The  contention,  that  the  finding  of  the  court  was 
to  the  effect  that  he  ''was  a  bona  fide  holder  for  a 
Trainable  consideration  of  commercial  paper  not  yet 
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due,  as  security  for  the  debt  due  Hosier  Keeney  f rom 
the  appellee  who  was  in  possession  of  the  Wells 
note, ' '  is  answered  by  a  perusal  of  the  findings  of  the 
court,  hereinbefore  set  forth  in  full. 

The  facts  disclosed  by  the  record  render  inappli- 
cable tlie  many  authorities  cited  by  appellant,  and 
for  this  reason  they  will  not  be  discussed. 

Our  conclusion  as  to  the  facts  is  in  accordance 
with  that  of  the  court  below,  and  the  judgment  will 
be  aflfirmed.  Affirmed. 

[No.  2391.] 

Ankele,  as  Sheriff,  v.  Elder,  Executor. 

1.  Chattel  Mortgages — Foreclosure— Possession. 

In  order  that  a  foreclosure  of  a  chattel  mortgage  shall  be 
good  as  against  creditors  of  the  mortgagor,  the  possession  taken 
by  the  mortgagee  must  be  of  the  same  character  as  is  required 
of  a  purchaser  of  personal  property. 

2.  Same. 

Where  a  mortgagee  who  held  a  chattel  mortgage  on  certain 
horses,  harness  and  vehicles  in  a  livery  stable  went  to  the  stable 
and  declared  that  he  took  possession  of  the  same  under  the 
chattel  mortgage,  and  directed  a  hostler  employed  at  the  stable 
to  remain  in  possession  for  him,  but  there  was  no  removal  or 
disturbance  of  the  property,  there  was  no  such  change  of  pos- 
session as  is  required  to  support  a  foreclosure  of  a  chattel  mort- 
gage as  against  other  creditors  of  the  mortgagor.  And  the  fact 
that  the  mortgagee  owned  the  stable  which  he  had  leased  to  the 
mortgagor,  was  of  no  consequence. 

3.  Same — Execution — Laches. 

Where  a  mortgagee  attempted  to  foreclose  a  chattel  mort- 
gage, but  failed  to  take  possession  of  the  property,  and  the 
mortgagors  made  a  bill  of  sale  of  the  property  to  the  mortgagee, 
who  made  a  bill  of  sale  to  one  of  the  mortgagors  and  took  another 
chattel  mortgage  on  the  same  property,  which  was  recorded,  the 
foreclosure  and  bills  of  sale  were  void  as  to  creditors  asserting 
their  rights  with  diligence,  but  as  to  creditors  who  had  an  exe- 
cution issued  and  placed  in  the  hands  of  the  sherlfT  more  than 
a  month  before  the  attempted  foreclosure,  with  direction  to  the 
sheriff  not  to  levy,  and  which  was  not  levied  on  the  property 
until  more  than  a  month  after  the  record  of  the  second  chattel 
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mortgage,   the  foreclosure  and   second   chattel   mortgage   were 

valid. 

4.    Executlon-^LIen— -Laches. 

Ordinarily  a  writ  of  execution  Is  a  Hen  upon  the  personal 
property  of  the  judgment  debtor  from  the  time  of  its  delivery  to 
the  officer,  but  where  at  the  Instance  of  the  creditor  It  lies 
Inactive  In  the  officer's  hands.  Its  Hen  Is  subordinated  to  that 
of  another  creditor  who  subsequently,  and  before  Its  levy,  secures 
hlmseJf  upon  the  property. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Mr.  L.  A.  HoLLENBECK,  for  appellant. 
Mr.  George  R.  Elder,  for  appellee. 
Thomson,  P.  J. 

Replevin  by  appellee,  as  executor  of  the  will  of 
Perley  Dodge,  deceased,  for  certain  chattels  which 
he  alleged  were  wrongfully  taken  from  his  possession 
by  the  appellant.  Judgment  for  the  plaintiff,  and 
appeal  by  the  defendant. 

The  following  facts  are  not  in  dispute :  On  De- 
cember 29, 1897,  W.  F.  Asher  and  Arthur  Cummings, 
constituting  a  copartnership  as  Asher  &  Cummings, 
the  proprietors  of  a  livery  stable  at  Salida,  in  Chaffee 
county,  executed  and  delivered  to  the  plaintiff,  as  exe- 
cutor, a  chattel  mortgage  on  certain  horses,  harness 
and  vehicles,  belonging  to  the  stable,  to  secure  the 
payment  of  four  notes,  the  last  maturing  on  the  29th 
day  of  December,  1899.  A  considerable  portion  of 
the  money  remaining  unpaid,  on  the  26th  day  of 
December,  1899,  the  plaintiff  proceeded  to  Salida, 
and,  according  to  his  statement  as  a  witness,  took 
*  *  physical  possession  of  the  property  for  a  forfeiture 
of  the  conditions  of  the  mortgage.'*  The  manner  of 
his  taking  possession  was  by  going  to  the  livery 
stable,  taking  with  him  a  Mr.  DeWeese  as  a  witness, 
and  proclaiming  that  he  took  possession.  He  then 
told  a  hostler  employed  about  the  stable  that  he  had 
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possession,  and  directed  the  hostler  to  remain  in  pos- 
session for  him.  There  was  no  removal  or  disturb- 
ance of  the  property.  Immediately  upon  assuming 
possession  in  the  manner  described,  the  plaintiff  took 
from  Asher  &  Cummings  a  bill  of  sale  of  the  property, 
Asher  signing  the  firm  name  to  the  bill.  The  plaintiff 
then  made  a  bill  of  sale  of  the  property  to  Asher  for 
$1,300,  taking  from  him  his  note  for  that  amount,  due 
December  27,  1900,  and  a  chattel  mortgage  of  the 
same  property  securing  its  payment,  and  leaving  the 
property  with  him.  The  entire  transaction  did  not 
consume  over  an  hour.  The  stable  in  which  the  prop- 
erty was  kept,  belonged  to  the  estate  of  Dodge,  and 
was  occupied  by  Asher  &  Cummings  as  tenants  of 
the  estate. 

On  the  9th  day  of  August,  1899,  Seldomridge 
Brothers,  a  partnership,  recovered  a  judgment 
against  Asher  &  Cummings  before  a  justice  of  the 
peace ;  and,  on  the  9th  day  of  November,  1899,  filed 
a  transcript  of  the  judgment  in  the  district  court  of 
Chaffee  county.  On  the  same  day  a  writ  of  exe- 
cution upon  the  judgment  issued  out  of  that  court, 
directed  to  the  defendant  as  sheriff  of  Chaffee  county, 
commanding  him,  out  of  the  property  of  Asher,  to 
make  the  judgment  and  costs.  On  the  2d  day  of 
February,  1900,  the  defendant,  as  sheriff,  levied  the 
writ  upon  the  property  in  controversy,  being  a  portion 
of  that  embraced  in  the  chattel  mortgage  last  given, 
and  took  it  into  his  custody.  This  action  of  the  sheriff 
constitutes  the  wrongful  taking  mentioned  in  the  com- 
I  plaint.  The  defendant  in  his  answer  denied  that  the 
j  taking  was  unlawful,  and  justified  under  the  judg- 
ment and  execution.  The  plaintiff  asserts  title  by 
virtue  of  the  mortgage  from  Asher,  of  December  26, 
1899. 

For  the  defendant  it  is  contended  that  when  the 
plaintiff  undertook  to  foreclose  the  first  mortgage 
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by  taking  the  property,  there  was  no  such  change  of 
possession  as  to  satisfy  the  requirements  of  the  stat- 
ute of  fraud;  that  all  subsequent  proceedings  were 
equally  vicious ;  and  that,  therefore,  as  against  credit- 
ors, the  mortgage  under  which  the  plaintiff  claims 
title,  is  void.  This  proposition  is  controverted  by  the 
plaintiff,  who  maintains  that  he  took  legal  possession, 
and  that  an  actual  removal  of  the  chattels  was  unnec- 
essary, because  the  estate  which  he  represented  was 
the  owner  of  the  building  in  which  the  property  was 
kept. 

It  is  clear  that  there  was  no  change  of  possession 
within  the  meaning  of  the  statute  of  frauds.  Our 
reports  are  full  of  decisions  that  the  change  must  be 
open  and  notorious ;  that  the  possession  taken  by  the 
vendee  must  be  actual,  and  of  such  a  character  as  to 
give  notice  to  the  public  that  he  has  become  the  owner. 
The  possession  taken  by  a  mortgagee  for  a  default 
must  be  of  the  same  character  with  that  taken  by  a 
-purchaser.— Atchison  v.  Graham,  14  Colo.  217. 

Simply  telling  an  employee  of  the  stable  to  take 
charge  of  the  property  for  the  estate,  left  the  pos- 
session precisely  where  it  had  been.  The  fact  that 
the  estate  owned  the  building  is  of  no  consequence. 
The  building  was  in  the  possession  of  the  tenants, 
and  not  of  the  landlord.  Merely  holding  the  title 
gave  the  estate  no  possession  or  right  of  possession 
either  of  the  building  or  its  contents. — Edinger  v. 
Grace,  8  Colo.  App.  21. 

But  a  point  is  made  by  the  plaintiff  which  is 
entitled  to  more  consideration.  It  is  that  after  the 
writ  of  execution  was  delivered  to  the  sheriff,  it  was 
held  by  him  pursuant  to  direction  from  the  attorney 
of  the  owners  of  the  judgment,  without  attempt  to 
enforce  it  until  after  the  mortgage  from  Asher  to  the 
plaintiff  had  been  executed  and  recorded.  This  mort- 
gage was  recorded  on  the  27th  day  of  December,  the 
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day  after  its  execution.  The  writ  was  delivered  to 
the  sheriff  on  .the  20th  day  of  November,  1899,  and 
the  levy  was  made  on  the  2d  day  of  February,  1900. 
Thus  seventy-four  days  elapsed  after  the  sheriff 
received  the  writ,  before  he  attempted  to  execute  it. 
There  was  evidence  to  warrant  a  finding  that  by  rea- 
son of  directions  to  the  sheriff  by  counsel  for  the 
owners  of  the  judgment,  the  latter  were  responsible 
for  this  long  delay ;  and,  from  its  judgment,  we  must 
assume  that  the  court  so  found. 

While  as  against  creditors,  asserting  their  rights 
with  diligence,  the  attempted  foreclosure  of  the  mort- 
gage, the  bill  of  sale  from  Asher  &  Cummings  to  the 
plaintiff,  and  the  bill  of  sale  from  the  plaintiff  to 
Asher  were  void,  yet  as  between  the  immediate  parties 
those  acts  were  legal  and  regular,  and  the  mortgage 
from  Asher  to  the  plaintiff  was  a  valid  security. 
Ordinarily  a  writ  of  execution  is  a  lien  upon  the  per- 
sonal property  of  the  judgment  debtor  from  the  time 
of  its  delivery  to  the  officer ;  but  where,  at  the  instance 
of  the  creditor,  or  his  attorney,  it  lies  inactive  in  the 
officer's  hands,  its  lien  is  subordinated  to  that  of 
another  creditor,  subsequently,  and  before  its  levy, 
securing  himself  upon  the  property. — Williams  v. 
Mellor,  12  Colo.  1 ;  Doyle  v.  Herod,  9  Colo.  App.  257. 

By  reason  of  the  want  of  effort,  for  which  the 
judgment  creditors  were  responsible,  to  enforce  this 
writ,  its  lien  was  postponed  to  the  lien  of  the  mort- 
gage. 

The  judgment  is  affirmed.  Affirmed. 

GuNTER,  J.,  not  participating. 


[No.  2343.1 

Carlin  v.  Freeman  et  al. 

1.     Mining   Claims — Relocation   of   Abandoned    Claim — Location 
Certificate — Statutory  Construction. 
In  relocating  an  abandoned  mining  claim  It  Is  not  necessary 
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that  the  location  certificate  should  state  that  the  claim  is  located 
as  abandoned  property.  In  section  3162  Mills'  Ann.  Stats,  pro- 
viding that  "the  location  certificate  may  state  that  the  whole  or 
any  part  of  the  new  location  is  located  as  abandoned  property/' 
the  word  "may"  should  be  construed  as  permissive  and  discre- 
tionary, and  not  as  mandatory. 

2.  Mining  Claims — Description — Statutory  Construction. 

A  description  in  a  location  certificate  of  a  mining  claim 
which  ties  the  claim  by  course  and  distance  to  a  patented  claim 
is  sufficient  to  comply  with  the  statute  requiring  the  description 
to  refer  to  some  natural  object  or  permanent  monument. 

3.  Appellate  Practice — Bill  of  Exceptions — Abstract  of  Record — 

Continuance. 
An  assignment  of  error  based  on  the  ruling  of  the  court 
denying  an  application  for  continuance  will  not  be  considered 
where  the  abstract  of  record  fails  to  show  that  an  exception 
was  taken  to  the  ruling  of  the  court  and  preserved  by  bill  of 
exceptions.  • 

4.  Appellate    Practice^— Motion   for    New   Trial — Bill    of    Excep- 

tions— Abstract  of  Record. 
An  assignment  of  error  based  on  the  ruling  of  the  court 
denying  a  motion  for  new  trial  will  not  be  considered  where  the 
abstract  of  record  fails  to  show  that  an  exception  was  taken  to 
the  ruling  of  the  court  and  preserved  by  bill  of  exceptions.  The 
appearance  of  the  motion  for  new  trial  and  exception  to  the 
ruling  of  the  court  thereon  in  the  abstract  of  record  proper  is 
not  sufficient 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  Ben  B.  Lindsey,  Mr.  Fred  W.  Parks  and  Mr. 
Richard  McCloud,  for  appellant. 

Mr.  Reese  McCloskey,  for  appelleies. 

Maxwell,  J. 

Appellees  filed  in  the  United  States  land  office  at 
Durango,  an  adverse  to  appellant's  application  for  a 
patent  to  the  Saxon  lode,  and  in  apt  time,  commenced 
this  suit  in  support  of  their  adverse,  the  complaint 
averring,  that  plaintiffs  were  the  owners  and  entitled 
to  the  possession  of  the  Gold  Dollar  lode  by  virtue  of 
a  full  compliance  upon  their  part,  with  all  of  the 
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requirements  of  the  federal  and  state  statutes  relat- 
ing to  the  acquisition  of  mineral  lands,  and  also  aver- 
ring, that  the  Gold  Dollar  was  a  relocation  of  the 
Saxon,  which  latter  was  subject  to  relocation  by  rea- 
son of  the  failure  of  the  owners  thereof  to  perform 
the  assessment  for  1897. 

Appellant 's  first  contention  is,  that  the  relocation 
of  the  Saxon  was  not  made  in  conformity  with  the 
statutes,  and  that  it  was  absolutely  void  and  of  no 
effect. 

The  points  involved  can  be  best  presented  by 
quoting  the  assignments  of  error  upon  which  the 
argument  is  based: 

**The  court  erred  in  holding  that  the  location 
certificate  of  the  appellees  (plaintiflFs  below),  as  set 
forth  in  the  complaint,  was  good  and  sufficient,  there 
being  no  statement  in  said  certificate  showing  the 
same  was  a  relocation  or  that  said  location  was  a 
location  of  property  claimed  to  have  been  aban- 
doned. ^ ' 

*aii. 

*'The  court  erred  in  admitting  in  evidence,  over 
the  objections  and  exceptions  of  appellant,  the  said 
pretended  location  certificate  as  well  as  the  amended 
location  certificate  of  the  Gold  Dollar  lode  mining 
claim,  giving  date  of  location  December  15,  1898,  and 
all  evidence  concerning  same,  for  the  reason  that  said 
certificate  is  void  under  the  laws  of  the  state  of 
Colorado. ' ' 

The  location  certificate  admitted  over  the  objec- 
tion of  appellant  contained  the  name  of  the  lode,  the 
name  of  the  locators,  the  date  of  location,  the  number 
of  lineal  feet  claimed  on  each  side  of  the  center  of 
the  discovery  cut,  the  general  course  of  the  lode,  a 
statement  that  the  sam^  was  in  California  mining 
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district,  La  Plata  county,  state  of  Colorado,  and  this 
description : 

'* Beginning  at  corner  No.  1,  being  the  N.  E.  cor- 
ner of  the  said  claim,  which  is  situated  550  feet  in  a 
southwesterly  direction  from  corner  No.  4,  Platora 
lode  patent,  survey  No.  8870,  and  running  thence 
1,500  feet  in  a  southeasterly  direction,  to  corner  No. 
2 ;  thence  300  feet  in  a  southwesterly  direction  to  cor- 
ner No.  3 ;  thence  1,500  feet  in  a  northwesterly  direc- 
tion to  comer  No.  4 ;  thence  300  feet  in  a  northeasterly 
direction  to  corner  No.  1,  the  place  of  beginning." 

Mills*  Ann.  Stats.,  section  3162,  relied  upon  by 
appellant,  provides : 

**The  relocation  of  abandoned  lode-claims  shall 
be  by  sinking  a  new  discovery  shaft  and  fixing  new 
boundaries  in  the  same  manner  as  if  it  were  the  loca- 
tion of  a  new  claim;  or  the  relocator  may  sink  the 
original  discovery  shaft  ten  feet  deeper  than  it  was  at 
the  time  of  abandonment,  and  erect  new  or  adopt  the 
old  boundaries,  renewing  the  posts  if  removed  or 
destroyed.  In  either  case  a  new  location  stake  shall 
be  erected.  In  any  case,  whether  tlfe  whole  or  part  of 
an  abandoned  claim  is  taken,  the  location  certificate 
may  state  that  the  whole  or  any  part  of  the  new 
location  is  located  as  abandoned  property. '* 

Appellant  insists  that  the  word  *'may,"  in  the 
last  paragraph  of  the  above  statute,  should  be  con- 
strued to  mean  ** shall'*  or  ''must,"  and  the  location 
certificate  not  stating  that  the  whole  or  any  part  of 
the  ground  included  therein  was  located  as  abandoned 
property,  the  certificate  was  therefore  void  and 
should  have  been  excluded. 

In  this  construction  we  do  not  agree. 

*'In  a  statute  the  word  'may'  may  be  construed 
in  a  mandatorj'^  sense  only,  where  such  construction 
is  necessary  to  give  effect  to  the  clear  policy  and 
intention  of  the  legislature ;  and  where  there  is  noth- 

22 
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ing  in  the  connection  of  the  language  or  in  the  sense 
or  policy  of  the  provision  to  require  an  unusual  inter- 
pretation, its  use  is  merely  peimissive  and  discre- 
tionary/'— 20  Am.  and  Eng.  Ency.  of  Law,  237,  and 
cases  cited. 

**  Where  by  the  use  in  other  provisions  of  the  . 
statute  of  the  words  *  shall'  or  'must,'  it  appears 
that  the  legislature  intended  to  distinguish  between 
these  words  and  'may,'  'may'  will  not  be  con- 
strued as  imperative." — 20  Am.  and  Eng.  Ency.  of 
Law,  238. 

Read  in  the  light  of  the  above  well  settled  rules, 
it  is  clear  that  "may"  was  used  in  the  statute  under 
consideration,  in  its  permissive  and  not  mandatory 
sense. 

To  rule  that" may, "in  this  statute,  is  mandatory, 
and  that  the  certificate  of  relocation  of  abandoned  ter- 
ritory is  void  unless  it  contains  a  statement  that  the 
ground -included  therein  in  part  or  whole  is  aband- 
oned, would  impose  upon  the  locator  of  such  ground 
the  peril  of  ascertaining  that  the  ground  had  never 
previously  been  located,  which  in  many  cases  would 
be  impracticable,  and  would  impose  an  unreasonable 
requirement,  if,  indeed,  it  would  not  be  in  direct  con- 
flict with  U.  S.  Rev.  Stats,  section  3324,  which  pro- 
vides, that  a  claim  upon  which  the  annual  assessment 
work  has  not  been  performed,  * '  shall  be  open  to  relo- 
cation in  the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made. " 

Appellant  also  contends  that  the  description  con- 
tained in  the  certificate  is  so  indefinite  as  to  render  it 
inadmissible. 

A  reference  to  the  location  certificate  discloses 
that: 

.  ' '  Corner  No.  1,  the  N.  E.  corner, ' '  is  tied  to  a  cor- 
ner of  a  patent  survey. 

A  description  in  a  location  certificate  of  a  mining 
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claim  which  ties  the  claim  by  course  and  distance  to 
a  patented  claim,  is  suflBcient  to  comply  with  the  stat- 
ute requiring  the  description  to  refer  to  some  natural 
object  or  permanent  monument. — Duncan  v.  Fulton, 
15  Colo.  App.  140;  Drummond  v.  Long,  9  Colo.  538. 

In  all  respects  the  location  certificate  complies 
with  the  requirements  of  the  law,  and  no  error  was 
committed  in  admitting  it  in  evidence. 

Error  is  assigned  upon  the  refusal  of  the  court 
to  grant  a  continuance,  upon  the  application  of  appel- 
lant. It  appears  from  the  abstract  of  record,  that 
two  applications  for  a  continuance  were  made,  one 
based  upon  the  aflBdavit  of  counsel  for  appellant,  the 
other  upon  the  affidavit  of  appellant.  Both  of  these 
applications  were  denied. 

The  abstract  of  the  bill  of  exceptions  fails  to 
show  that  an  exception  was  saved  to  the  t-uling  of  the 
court  upon  either  of  these  applications. 

It  has  been  settled  by  numerous  decisions  of  the 
appellate  court  of  this  state  that  assignments  of  error 
not  based  upon  exceptions  duly  taken  and  preserved 
by  a  bill  of  exceptions  will  not  be  considered,  unless 
such  alleged  error  is  apparent  from  the  record  proper, 
and  not  necessary  to  be  preserved  by  bill. 

As  bearing  upon  these  questions,  see:  Brown  v. 
London,  11  Colo.  162;  Rudolph  v.  Smith,  18  Colo. 
App.  496,  72  Pac.  817,  and  cases  there  cited. 

Error  is  assigned  upon  the  refusal  of  the  court 
to  grant  a  new  trial  upon  motion,  supported  by  affi- 
davits. The  motion  for  new  trial  and  the  affidavits 
in  support  thereof  appear  in  the  abstract  of  the  record 
proper,  but  do  not  appear  in  the  abstract  of  the  bill 
of  exceptions,  which  contains  a  reference  to  the  ab- 
stract of  the  record  proper.  No  exception  to  this  rul- 
insT  was  preserved  and  brought  into  the  record  by  a 
bill  of  exceptions  so  far  as  shown  by  the  printed 
abstract  of  the  bill  of  exceptions.     In  the  record 
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proper,  immediately  following  the  ruling  of  the  court 
upon  the  motion  for  a  new  trial,  is  a  recital  of  an 
exception.  This  method  of  saving  exceptions  is  not 
suflScient  under  our  practice.  Exceptions  reserved 
must  be  preserved  by  a  bill  of  exceptions  or  they 
will  not  be  considered  by  the  appellate  courts. — Alta 
Inv.  Go.  V.  Worden,  25  Colo.  215 ;  Rudolph  v.  Smith, 
supra. 

In  Brennan  Mercantile  Company  v.  Vickers,  31 
Colo.  324,  73  Pac.  46,  our  supreme  court  said : 

*'In  speaking  of  a  similar  defect  our  court  of 
appeals  in  Denver  Machinery  Company  v.  Publishing 
Company,  4  Colo.  App.  146,  35  Pac.  192,  said  in  sub- 
stance that,  where  the  court  is  unable  to  determine 
from  an  inspection  of  the  abstract  whether  any  error 
was  committed  by  the  trial  court,  the  practice  does 
not  require  it  to  look  elsewhere  for  the  information. 
The  court,  of  course,  might  do  so,  but  it  is  not  obliged 
to.  We  are  disposed  to  encourage  conciseness  in  the 
preparation  of  abstracts  and  briefs.  Making  the 
abstract  merely  a  printed  literal  record  of  the  trans- 
cript is  objectionable,  and  entails  upon  an  appellate 
court  a  vast  amount  of  unnecessary  work.  Whenever 
such  violation  of  our  rules  is  properly  brought  to  our 
attention,  we  shall  be  quick  to  strike  from  the  files  the 
objectionable  document,  or  require  the  parties  guilty 
of  such  infraction  to  conform  to  the  appropriate  prac- 
tice.'* 

See  also  Thompson  v.  Ditch  Co.,  25  Colo.  243; 
Otto  V.  Hill,  11  Colo.  App.  431. 

The  condition  of  the  docket  of  this  court  compels 
us  to  insist  upon  compliance  with  the  rules  of  court, 
relating  to  abstracts  of  record,  which  rules  are 
designed  to  facilitate  the  dispatch  of  business.  If 
counsel  ignore  these  rules,  they  must  abide  the  conse- 
quences. 

The  only  error  assigned,  predicated  upon  excep- 
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tions  preserved  and  brought  into  the  record  by  the 
bill  of  exceptions,  as  shown  by  the  abstract  of  record 
in  this  case,  is  the  one  challenging  the  admission  of 
the  location  certificate,  hereinbefore  disposed  of. 

For  the  foregoing  reasons  the  judgment  must  be 
affirmed.  Afjfirmed. 

m 

[No.  2327.] 

Ctjtshaw  V.  The  City  of  Denver. 

1.  Cities    and    Towns — Ordinances — Charter — City    Ofncers — in- 

spection of  Buildings. 
A  city  ordinance  creating  a  department  for  the  Inspection 
of  buildings  and  placing  it  on  the  same  footing  with  other  exe- 
cutive departments  of  the  city  was  abrogated  by  a  subsequent 
city  charter  which  established  and  defined  the  city's  executive 
departments,  and  committed  to  the  department  of  public  health 
and  safety  the  inspection  of  buildings,  and  the  department  of 
inspection  of  buildings  as  created  by  the  ordinance  ceased  to 

exist  and  the  official  position  at  the  head  of  the  department, 
called  the  inspector  of  buildings,  was  abolished. 

2.  Same. 

Where  a  city  ordinance  creating  a  department  for  the  inspec- 
tion of  buildings,  with  an  official  at  its  head  called  the  inspector 
of  buildings,  was  abrogated  by  a  subsequent  city  charter  which 
established  and  defined  the  executive  departments  of  the  city, 
and  committed  to  the  department  of  public  health  and  safety 
the  inspection  of  buildings  as  a  bureau  of  inspection,  the  depart- 
ment of  inspection  as  created  by  the  ordinance  did  not  survive 
as  the  bureau  of  inspection  as  established  by  the  charter,  and 
the  building  inspector  at  the  head  of  the  department  of  inspec- 
tion did  not  become  the  commissioner  of  inspection  at  the  head 
'of  the  bureau  of  inspection. 

3.  Same. 

Where  a  city  charter  created  a  bureau  of  inspection,  one  of 
the  various  duties  of  which  was  the  Inspection  of  buildings,  and 
the  commissioner  at  the  head  of  the  bureau  was  authorized  to 
appoint  his  own  assistants,  another  charter  provision  authorizing 
the  city  council  to  provide  for  the  inspection  and  regulation  of 
buildings,  did  not  authorize  the  council  to  provide  for  the 
appointment  of  some  other  person  than  the  commissioner  and  his 
assistants  to  perform  the  duty  of  inspection  of  buildings. 
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4.  Same. 

Where  a  city  charter  vests  the  ezecutiye  power  of  a  city  in 
a  number  of  officers  to  be  elected  by  the  people,  and  certain 
named  commissioners  and  superintendents  to  be  appointed  by 
the  mayor,  and  such  other  boards  and  officers  to  be  appointed 
by  the  mayor  as  should  be  provided  by  ordinance  not  incon- 
sistent with  the  charter  provisions,  the  other  officers  authorized 
to  be  provided  for  by  ordinance  must  be  officers  belonging  to 
the  same  general  class  or  rank  as  those  enumerated  in  the  char- 
ter, and  would  not  authorize  the  city  council  to  provide  for  a 
mere  assistant  to  an  official,  where  the  charter  authorized  the 
official  to  appoint  his  own  assistants. 

5.  Same. 

Where  a  city  charter  made  the  mayor  head  of  the  depart- 
ment of  public  health  and  safety,  to  which  department  was  com- 
mitted the  bureau  of  inspection,  headed  by  a  commissioner  of 
inspection,  a  general  charter  provision  authorizing  the  heads  of 
departments  to  appoint  all  subordinate  officers  and  employees 
of  their  respective  departments  would  not  authorize  the  mayor 
to  appoint  an  assistant  to  the  commissioner  of  inspection  where 
there  was  a  special  charter  provision  authorizing  such  commis- 
sioner with  the  approval  of  the  mayor  to  appoint  his  own  assist- 
ants. 

6.  Same. 

A  provision  in  a  city  charter  authorizing  the  city  council 
to  provide  for  the  employment  of  such  clerks  and  other  persons 
in  any  of  the  departments  of  the  city  government  as  the  exigen- 
cies of  the  public  service  may  demand,  must  be  construed  to 
apply  only  to  cases  where  no  provision  is  made  by  the  charter, 
and  would  not  authorize  the  council  to  provide  for  an  assistant 
to  the  commissioner  of  inspection  where  the  charter  authorized 
such  commissioner  to  appoint  his  own  assistants. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

On  the  23d  day  of  November,  1889,  the  following 
ordinance  was  adopted  by  the  city  council  of  the  city 
of  Denver : 

'*Be  it  enacted  bv  the  City  Council  of  the  Citv  of 
Denver. 

''ARTICLE  1. 

''Section  1.  There  shall  be  in  the  city  of  Denver 
a  department  to  be  called  the  *  Department  for  the  In- 
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spection  of  Bnildings/  which  shall  be  supplied  with 
suitable  oflSce  rooms,  and  the  necessary  supplies  and 
printing,  for  the  proper  transaction  of  business,  in 
the  same  manner  as  now  provided  for  other  executive 
departments  of  the  city. 

^'Sec.  2.  The  chief  oflScer  of  said  department 
shall  be  called  the  Inspector  of  Buildings,  and  shall  be 
appointed  by  the  mayor  and  confirmed  by  a  majority 
of  the  members  of  the  board  of  supervisors.  He  shall 
hold  his  office  for  the  term  of  two  years,  and  until  his 
successor  shall  be  appointed  and  qualified,  by  and 
with  the  consent  of  a  majority  of  the  board  of  super- 
visors, but  may  be  removed  by  the  mayor  for  mal- 
feasance, incapacity  or  neglect  of  duty.  He  shall 
receive  a  salary  of  $2,400  per  annum,  payable  in 
equal  monthly  installments,  out  of  the  city  treasury, 
and  shall  receive  no  other  fees  or  emoluments  by 
virtue  of  said  office. ' ' 

On  the  15th  day  of  April,  1893,  M.  D.  Van  Horn, 
then  mayor  of  the  city,  appointed  the  appellant  to  the 
office  of  building  inspector,  and  issued  and  delivered 
to  him  the  following  certificate  of  appointment : 

**To  All  to  Whom  These  Presents  Shall  Come, 
Greeting  : 

*  *  That,  having  confidence  in  the  ability,  sobriety 
and  integrity  of  Leonard  Cutshaw,  I,  Marion  D.  Van 
Horn,  mayor  of  Denver,  do  by  these  presents  consti- 
tute and  appoint  him,  the  said  Leonard  Cutshaw,  of 
the  city  of  Denver,  to  the  office  of  building  inspector, 
to  have  and  to  hold  said  office  at  the  pleasure  of  the 
appointing  power,  with  the  pay  as  provided  by  ordin- 
ance, for  duty  in  city. 

'*Li  witness  whereof,  I,  Marion  D.  Van  Horn, 
mayor  of  the  city  of  Denver,  have  hereunto  set  my 
hand. 
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*'Done  at  the  city  of  Denver  this  15th  dav  of 
April,  A.  D.  1893. 

**M.  D.  Van  Horn, 

Mayor. ' ' 

This  appointment  was  never  submitted  to  the 
board  of  supervisors  for  confirmation.  On  the  3d 
day  of  April,  1893,  twelve  days  before  the  date  of 
appointment  of  the  appellant,  an  act  of  the  general 
assembly  took  eflfect,  entitled  **An  act  to  revise  and 
amend  the  charter  of  the  city  of  Denver.*' — Session 
Laws  1893,  pp.  131-235. 

Section  1  of  article  IX  of  that  act,  provides  that 
all  ordinances  of  the  city  in  force  at  the  time  of  the 
taking  effect  of  the  act,  and  not  inconsistent  with  it, 
shall  remain  in  full  force  and  effect  as  the  ordinances 
of  the  city  of  Denver,  until  altered  or  repealed.  Sec- 
tion 1  of  article  III,  provides  as  follows : 

'  *  The  executive  power  of  the  city  shall  be  vested 
in  a  mayor,  a  city  clerk,  a  city  treasurer,  a  city 
auditor,  a  city  attorney,  a  city  engineer,  a  street  com- 
missioner and  a  water  commissioner,  who  shall  be 
elected  by  the  qualified  electors  of  the  city;  in  a  board 
of  public  works,  consisting  of  a  president  and  two 
other  members  who  shall  be  appointed  by  the  gov- 
ernor of  the  state  of  Colorado;  in  a  fire  and  police 
board,  consisting  of  three  members  who  shall  be 
appointed  by  the  governor  of  the  state  of  Colorado; 
also  in  a  health  commissioner,  a  commissioner  of 
inspection,  a  park  commissioner,  a  superintendent  of 
supplies,  and  such  other  l)oards  and  officers  as  may 
be  provided  for  by  ordinance,  not  inconsistent  with 
the  provisions  of  this  act,  to  be  appointed  by  the 
mayor  in  writing  filed  with  the  city  clerk,  with  power 
of  suspension  or  removal  by  the  mayor  at  any  time, 
but  not  for  political  reasons." 

The  following  are  sections  2,  3,  44  and  79  of 
article  III : 
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*  *  Sec.  2.  There  shall  be  the  following  executive 
departments:  (1)  a  department  of  finance;  (2)  a 
department  of  law ;  (3)  a  department  of  public  works ; 
(4)  a  department  of  public  health  and  safety;  (5) 
a  department  of  parks ;  (6)  a  department  of  supplies. 

* '  Sec.  3.  The  department  of  finance  shall  include 
a  bureau  of  audit  and  account,  of  which  the  city 
auditor  shall  be  the  head,  and  a  bureau  of  the  treas- 
ury, of  which  the  city  treasurer  shall  be  the  head. 
The  city  attorney  shall  be  the  head  of  the  depart- 
ment of  law ;  the  board  of  public  works  of  the  depart- 
ment of  public  works ;  the  mayor  of  the  department 
of  public  health  and  safety ;  the  park  commission  of 
the  department  of  parks ;  and  the  superintendent  of 
supplies  of  the  department  of  supplies.  -^11  subordi- 
nate officers  and  employees,  except  of  said  boards  and 
commission,  shall  be  appointed  in  writing  by  the 
heads  of  their  respective  departments,  the  appoint- 
ments to  be  filed  with  the  city  clerk ;  and  all  subordi- 
nate officers  and  employees  of  each  board  or  com- 
mission shall  be  appointed  by  resolution  of  such 
board  or  commission." 

'*Sec.  44.  The  department  of  public  health  and 
safety  shall  include  the  following  officers,  who  shall 
respectively  be  the  heads  and  have  active  charge 
of  the  affairs  of  the  following  bureaus,  to  wit:  A 
fire  commissioner,  of  the  bureau  of  fire.  A  police 
commissioner,  of  the  bureau  of  police.  An  excise 
commissioner,  of  the  bureau  of  excise.  A  health  com- 
missioner, of  the  bureau  of  health.  A  commis- 
sioner of  inspection,  of  the  bureau  of  inspection. 
The  fire  commissioner,  police  commissioner  and 
excise  commissioner  shall  constitute  the  fire  and 
police  board  of  the  city  of  Denver,  and  all  the  opera- 
tions of  the  bureaus  of  fire,  police  and  excise,  shall  be 
subject  to  the  general  control  of  said  board." 

'^Sec.  79.    The  commissioner  of  inspection  may 
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employ  such  assistants  as  may  be  authorized  by  the 
mayor,  and  it  shall  be  his  duty  to  enforce  the  laws 
and  ordinances  of  the  city  applicable  to  the  work  of 
said  bureau." 

Relative  to  the  commissioner  of  inspection,  sec- 
tion 47  of  the  same  article  provides  as  follows : 

*  *  The  commissioner  of  inspection  shall  have  gen- 
eral charge  of  the  inspection  of  buildings,  and  parts 
of  buildings,  drains,  drain  laying,  elevators,  boilers, 
gas  and  electric  fittings,  gas  and  electric  lights,  and 
all  other  apparatus  and  machinery  requiring  inspec- 
tion and  regulation,  as  Ihe  same  may  be  authorized 
by  ordinance;  the  inspection  and  control  of  electric 
wires,  eleqjric  wiring,  and  all  other  electrical  appar- 
atus and  machinery ;  the  location,  maintenance,  mark- 
ing, insulation  and  removal  of  wires,  and  the  use  of 
all  electric  wiring,  electric  wires  and  conductors  for 
light,  heat,  power,  telegraph,  telephone  or  other  com- 
mercial purposes,  whether  public  or  private;  the 
inspection  of  weights  and  measures;  the  sources  of 
dense  smoke;  the  erection  and  care  of  workhouses, 
charities  and  corrections;  the  care  of  markets  and 
public  baths. ' ' 

By  the  terms  of  subdivision  4  of  section  20  of 
article  IT,  power  is  conferred  upon  the  city  council 
**to  provide  for  the  inspection  and  regulation,  among 
other  things,  of  buildings  and  parts  of  buildings"; 
and  section  23  of  the  same  article,  authorizes  it  to 
provide  for  the  employment  of  such  clerks  and  other 
persons  in  any  of  the  departments  of  the  city  govern- 
ment as  the  exigencies  of  the  public  service  may 
require. 

The  services  of  the  appellant  commenced  at  the 
time  of  his  appointment,  and  he  acted  as  inspector  of 
buildings  for  five  years.  He  received  during  that 
time  only  $150  per  month,  protesting  frequently  that, 
by  virtue  of  the  ordinance,  he  was  entitled  to  $200. 
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Each  of  the  annual  appropriation  bills  passed  during 
the  five  years,  set  apart  $1,800  for  the  salary  of  * '  The 
Assistant  Commissioner  of  Inspection  in  charge  of 
buildings. ' '  The  total  amount  received  by  the  appel- 
lant for  his  five  years  of  service  was  $9,000.  At  $200 
per  month  the  amount  would  have  been  $12,000 ;  and 
he  brought  this  suit  to  recover  from  the  city  $3,000, 
the  difference  between  the  two  sums.  His  complaint 
set  forth  the  ordinance  of  November  23,  1889; 
averred  his  appointment  on  the  15th  day  of  April, 
1893,  in  pursuance  of  its  provisions;  the  perform- 
ance by  him  of  his  duties  as  inspector  of  buildings 
for  five  years ;  his  right  to  a  salary  of  $200  per  month, 
amounting  for  his  term  of  service  to  $12,000 ;  and  the 
payment  to  him  of  only  $150  per  month,  or  $9,000  in 
all.  The  complaint  was  demurred  to  on  the  ground 
of  insufficiency;  and,  the  demurrer  being  overruled, 
an  answer  was  made,  to  the  effect  that  at  the  time  of 
the  plaintiff's  appointment  the  ordinance  was  no 
longer  in  force,  having  been  repealed  by  the  amended 
charter  of  April  3,  1893 ;  and  that  the  duties  he  dis- 
charged were  those  of  assistant  to  the  commissioner 
of  inspection,  the  only  compensation  for  the  per- 
formance of  which  was  that  named  in  the  appropria- 
tion ordinances.  By  the  judgment  of  the  court,  the 
plaintiff's  claim  was  disallowed,  and  he  has  brought 
the  case  here  by  appeal. 

Mr.  F.  A.  Williams,  for  appellant. 

Mr.  J.  M.  Ellis,  Mr.  N.  B.  Bachtell,  Mr.  Henry 
A.  LiNDSLEY,  and  Mr.  Charles  R.  Brock,  for  appel- 
lee. 

Thomson,  P.  J.  • 

It  is  conceded  that  the  ordinance  in  question  was 
consistent  with  the  provisions  of  the  charter  in  force 
at  the  time  of  its  adoption ;  and,  by  the  terms  of  sec- 
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tion  1  of  article  IX,  of  the  act  of  April  3,  1893,  if  it 
was  not  inconsistent  with  the  provisons  of  that  act, 
it  remained  a  valid  ordinance. 

For  the  plaintiff,  it  is  contended  that  the  ordin- 
ance, at  least  in  so  far  as  the  validity  of  the  plain- 
tiff's appointment  and  the  fixing  of  his  salary  are 
concerned,  was  not  overthrown  by  the  amended  char- 
ter; while  in  behalf  of  the  city  it  is  argued  that  the 
effect  of  that  law  was  to  abrogate  it  in  all  its  parts. 
We  shall  therefore  compare  each  of  the  provisions 
of  the  ordinance  with  the  corresponding  provision 
of  the  amended  charter,  to  see  how  far  the  two  may 
stand  together. 

The  ordinance  created  a  new  executive  depart- 
ment, called  '*The  Department  for  the  Inspection 
of  Buildings, ' '  and  placed  it  on  the  same  footing  with 
the  other  executive  departments  of  the  city  govern- 
ment. But  the  charter  of  1893,  itself,  established 
and  defined  the  city's  executive  departments.  It 
fixed  the  number,  and  assigned  to  each  its  place  in 
the  city  government.  The  inspection  of  buildings 
was  committed  to  the  department  of  public  health 
and  safety,  and  placed  specially  in  charge  of  one  of 
its  bureaus,  named  the  bureau  of  inspection,  the 
head  of  which  was  an  oflScer  called  the  commissioner 
of  inspection,  upon  whom  was  cast  a  multiplicity  of 
duties  aside  from  the  inspection  of  buildings.  When 
the  department  of  public  health  and  safety  was  estab- 
lished, and  divided  into  bureaus  to  one  of  which  was 
assigned  the  inspection  of  buildings,  the  department 
created  by  the  ordinance  ceased  to  *exist.  It  was 
displaced  by  a  department  of  much  more  extensive 
sQOpe,  but  which  included  all  the  powers  and  duties 
pertaining  to  it.  The  ordinance,  therefore,  in  so  far 
as  it  created  a  department,  was  abrogated  by  the 
charter. 

The  ordinance  provided  for  a  chief  officer,  or 
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head,  of  the  department  it  created,  to  be  appointed 
by  the  mayor  and  confirmed  by  the  board  of  super- 
visors, and  to  be  called  the  '* Inspector  of  Buildings,'' 
but  when  the  department  fell,  the  oflSce  of  chief  or 
head  of  the  department  fell  with  it.  The  charter  left 
no  room  for  any  such  oflBce  or  any  such  oflScer.  The 
head  of  the  department  which  embraced  the  bureau  of 
inspection,  was  the  mayor  himself;  and  the  head  of 
the  bureau  of  inspection  was  the  commissioner  of 
inspection. 

It  cannot  be  said  that  the  department  of  inspec- 
tion created  by  the  ordinance,  survived  in  the  char- 
ter as  the  bureau  of  inspection ;  or  that,  in  harmony 
with  the  charter,  the  head  of  the  department  of 
inspection  might  become  the  head  of  the  bureau  of 
inspection;  because  the  department  of  inspection  was 
created  with  reference  to  but  one  subject,  and  the 
authority  of  its  chief  oflScer  extended  to  but  one  sub- 
ject ;  whereas  the  functions  of  the  bureau  of  inspec- 
tion included  a  number  and  variety  of  subjects  in 
addition  to  the  inspection  of  buildings,  which  were 
placed  under  the  control  of  its  head,  and  in  respect 
to  which,  the  chief  of  the  department  of  inspection 
could,  in  virtue  of  his  appointment  under  the  ordin- 
ance, exercise  no  control.  But  it  is  said  that  so  far 
as  the  provision  for  the  appointment  of  an  inspector 
of  buildings  is  concerned,  the  ordinance  may  still  be 
harmonized  with  the  charter,  because  the  charter  con- 
fers upon  the  city  council  the  power  to  provide  for 
the  inspection  and  regulation  of  buildings,  and  the 
inspector  appointed  under  the  ordinance  might,  in 
virtue  of  his  appointment,  and  the  nature  of  the 
duties  committed  to  him,  consistently  with  the  pro- 
visions of  the  charter,  continue  the  exercise  of  his 
functions  as  assistant  to  the  commissioner  of  inspec- 
tion. Let  us  examine  this  proposition.  Subdivision 
4  of  section  20  of  article  II  does,  in  terms,  empower 
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the  city  council  to  provide  for  the  inspection  and 
regulation  of  buildings ;  but  in  view  of  the  fact  that 
the  charter  places  the  inspection  of  buildings  under 
the  exclusive  control  of  the  commissioner  of  inspec- 
tion, it  was  certainly  not  the  intention  of  the  legisla- 
ture to  bring  the  charter  into  conflict  with  itself  by 
authorizing  the  council  to  provide  for  the  appoint- 
ment of  some  other  oflScer  to  exercise  the  same  con- 
trol. That  provision  would  be  satisfied  by  an  ordin- 
ance prescribing  the  manner  of  inspection,  the  cir- 
cumstances under  which  it  should  be  made,  and  the 
duties  of  the  inspector  and  the  owner  in  relation  to 
it.  But  we  find  in  the  charter  another,  and  insur- 
mountable, objection  to  the  proposition.  Section  79 
of  article  III  provides  for  the  employment  by  the 
commissioner  of  inspection  of  his  own  assistants, 
subject  only  to  the  condition  that  they  be  authorized 
by  the  mayor.  Counsel,  however,  say  that  the  auth- 
ority of  the  mayor  to  make  the  appointment  in  ques- 
tion, is  found  elsewhere  in  the  charter,  so  that  an 
inspector  of  buildings  was  not  intended  to  be  included 
among  the  assistants  whom  the  commissioner  might 
employ.  Section  1  of  article  III  vests  the  executive 
power  of  the  city  in  a  number  of  officers  to  be  elected 
by  the  people ;  and  in  a  health  commissioner,  a  com- 
missioner of  inspection,  a  park  commissioner,  a 
superintendent  of  supplies,  and  such  other  boards 
and  officers  as  may  be  provided  for  by  ordinance,  not 
inconsistent  with  the  provisions  of  the  act,  to  be 
appointed  by  the  mayor.  It  is  upon  the  last  clause 
that  counsel  relies.  But  by  the  rule  ejusdem  generis, 
where  there  is  an  enumeration  of  particular  things 
followed  by  general  words,  the  latter  shall  be  con- 
strued as  having  reference  only  to  things  of  the  same 
kind  or  class  with  those  specifically  mentioned. — St. 
Louis  V,  Laughlw,  49  Mo.  559;  Morse  v.  Morrison, 
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16  Colo.  App.  449;  Bouvier's  Law  Dictionary,  Tit. 
Ejusdem  Generis. 

The  other  boards  and  officers  to  be  provided  for 
by  ordinance,  whose  appointment  was  given  to  the 
mayor,  must  therefore  be  boards  or  officers  belonging 
to  the  same  general  class,  rank  or  grade,  with  those 
enumerated.  The  multifarious  duties  of  the  commis- 
sioner of  inspection  would,  doubtless,  necessitate  the 
employment  of  a  number  of  assistants;  but  a  mere 
assistant  of  an  officer  to  whom  certain  of  the  details 
of  the  office  are  intrusted,  if  he  may  properly  be 
(»alled  an  officer  at  all,  is  not  an  officer  of  the  same 
class,  grade  or  rank  with  the  officer  under  whom  he 
serves ;  and,  hence,  the  words  * '  other  officers, ' '  would 
not  include  him. 

Section  3  of  article  III  makes  the  city  attorney 
the  head  of  the  department  of  law ;  the  board  of  pub- 
lic works,  of  the  department  of  public  works;  the 
mayor,  of  the  department  of  public  health  and  safety ; 
the  park  commission,  of  the  department  of  parks ;  and 
a  superintendent  of  supplies,  of  the  department  of 
supplies ;  and  then  provides  that  all  subordinate  offi- 
cers and  employees,  except  of  the  board  and  com- 
mission, shall  be  appointed  in  writing  by  the  heads 
of  their  respective  departments;  and  that  subordi- 
nate officers  and  employees  of  each  board  or  com- 
mission, shall  be  appointed  by  a  resolution  of  the 
board  or  commission.  A  construction  of  these  provi- 
sions which  wojald  cast  on  the  heads  of  the  depart- 
ments plenary  power  as  to  the  appointment  of  sub- 
ordinate officers  and  employees  of  everj^  degree  in 
all  the  departments,  would  furnish  an  argument  that, 
as  the  mayor  is  the  head  of  the  department  of  public 
health  and  safety,  the  appointment  by  him  of  the 
plaintiff  as  inspector  of  buildings,  was  proper,  and 
that,  thus  far  at  least,  the  ordinance  was  in  harmony 
with  the  charter ;  and  this  is  the  view  which  is  urged 
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upon  us  in  behalf  of  the  plaintiff.  But  such  a  con- 
struction would  array  different  provisions  of  the 
charter  against  each  other ;  because,  as  to  the  depart- 
ment of  public  health  and  safety,  in  several  instances, 
the  power  of  appointment  of  subordinates  is  specially 
lodged,  not  in  the  mayor,  but  in  the  oflScers  and 
boards  constituting  it.  Thus,  by  the  terms  of  sec- 
tions 45,  60,  64  and  65,  of  article  III,  the  fire  and 
police  board,  composed  of  the  fire  commissioner, 
police  commissioner,  and  excise  commissioner,  is 
empowered  to  appoint  a  secretary  of  the  board,  a 
chief,  assistant  chiefs,  and  wardens  of  the  fire  depart- 
ment, chiefs  of  police  and  detectives,  and  such  other 
officers  and  assistants  as  it  may  deem  proper.  The 
general  authority  of  appointment  conferred  upon  the 
mayor,  as  head  of  this  department,  must  therefore 
be  held  inapplicable  to  cases  which  come  within 
special  provisions  lodging  the  power  of  appointment 
elsewhere;  and  one  of  those  provisions  is  that  au- 
thorizing the  commissioner  of  inspection,  with  the 
ai)proval  of  the  mayor,  to  appoint  his  own  assistants. 

Neither  is  the  ordinance  aided  by  section  23  of 
article  II,  authorizing  the  city  council  to  provide  for 
the  employment  of  such  clerks  and  other  persons  in 
any  of  the  departments  of  the  city  government  as 
the  exigencies  of  the  public  service  may  demand. 
That  section  can  be  applicable  only  to  cases  concern- 
ing which  there  is  an  absence  of  provision  in  the 
charter.  But  as  we  have  seen,' the  charter  itself  pro- 
vides the  manner  in  which  the  assistants  of  the  com- 
missioner of  inspection  shall  be  employed. 

The  result  of  our  comparison  of  the  ordinance 
with  the  charter  is  that  the  former  contained  no  pro- 
vision which  is  not  inconsistent  with  some  provision 
of  the  latter,  and  that  upon  the  taking  effect  of  the 
charter,  the  whole  ordinance  became  void. 

But  the  appointment  in  question  does  not  seem 
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to  have  been  made  upon  the  authority  of  the  ordin- 
ance. It  was  not  the  appointment  for  which  the 
ordinance  provided.  The  ordinance  fixed  the  term  of 
oflBce  of  the  appointee  at  two  years;  but  the  plain- 
tiff was  appointed  to  hold  his  oflSce  during  the  pleas- 
ure of  the  appointing  power.  By  the  terms  of  the 
ordinance  the  appointment  could  not  take  effect  until 
it  was  confirmed  by  the  board  of  supervisors;  but 
this  appointment  was  not  submitted  to  the  board  of 
supervisors.  In  making  the  appointment  the  mayor 
probably  supposed  he  was  acting  by  authority  of  the 
charter,  and  independently  of  the  ordinance;  but 
under  the  charter  such  an  appointment  by  him  was  a 
nullity.  The  plaintiff,  however,  acted  for  five  years 
as  assistant  to  the  commissioner  of  inspection;  and, 
having  accepted  his  services,  how  far  the  city  might 
be  estopped  to  question  the  validity  or  regularity  of 
his  employment  under  the  charter,  it  is  unnecessary 
to  inquire,  because  he  was  paid  for  his  services.  He 
claims  a  balance  over  what  he  received,  on  the  theory 
that  he  was  entitled  to  the  salary  provided  by  the 
ordinance ;  but  that  salary  was  inseparably  attached 
to  the  office  created  by  the  ordinance;  and  when  the 
ofl5ce  was  abolished  bv  the  charter,  there  was  no 
officer  entitled  to  receive  it.  The  salary,  being  pay- 
able only  to  the  incumbent  of  the  office,  became  extinct 
with  the  office.  Except  in  the  annual  appropriation 
bills,  no  salary  was  provided  for  the  plaintiff  as 
assistant  to  the  commissioner  of  inspection;  and, 
beyond  the  sums  appropriated  for  his  benefit,  he  had 
no  claim  to  compensation.  But  those  sums  wore  paid  [ 
to  him  in  full ;  and,  in  so  far  as  ho  ever  had  a  legal : 
demand  against  the  city,  that  demand  was  satisfied.  \ 
The  judgment  will  be  affirmied.  . 

Affirmed, 
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[No.  2454.] 

Jewell,  Treasurer,  and  School  District  No.  29  v. 

Shaw. 

1.  Practice  in  Civil  Actiont — Parties. 

A  person  may  not  inject  himself  into  a  lawsuit  by  inserting, 
or  causing  to  be  inserted,  his  name  as  a  party  in  a  supplemental 
pleading  without  an  order  of  the  court  therefor.  Persons  having 
an  interest  in  the  subject-matter  of  litigation  may  be  made  par- 
ties to  an  action  by  compliance  with  section  17  of  the  Civil  Code. 

2.  Appellate  Practlce^Exceptlona — Judgments. 

In  the  absence  of  an  exception  to  the  final  Judgment  the 
appellate  court  will  not  review  the  Judgment  or  decree  on  the 
facts. 

3.  Same — Bill  of  Exceptions. 

Eixceptions  to  the  rulings  and  decisions  of  the  court  must  be 
brought  into  the  record  by  bill  of  exceptions. 

4.  Same — Assignments  of  Error. 

Assignments  of  error  not  based  upon  exceptions  will  not  be 
considered. 

5.  Same — Evidence. 

Unless  the  bill  of  exceptions  brings  up  the  evidence  upon 
which  the  findings  are  based,  the  appellate  court  will  assume 
that  the  evidence  was  sufficient  to  Justify  the  decree. 

Error  to  the  District  Court  of  Saguache  County. 

Messrs.  McGintie  &  Andrews,  and  Mr.  J.  W. 
Davidson,  for  plaintiffs  in  error. 

Messrs.  Wolcott  &  Vaile,  Mr.  Charles  A.  Mer- 
RiMAN,  and  Mr.  Wm.  W.  Field,  for  defendant  in 
error. 

Maxwell,  J. 

It  is  insisted  by  defendant  in  error  that  a  neces- 
sary party  has  not  been  made  a  defendant  to  this 
writ  of  error,  and  therefore  this  court  is  without 
jurisdiction  to  review  the  decree  complained  of. 

The  transcript  shows  that  a  third  supplemental 
complaint  was  filed,  in  which  The  San  Luis  Valley 
Land  &  Mining  Company  appears  as  coplaintiff  with 
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Shaw,  upon  the  averment  that  Shaw  had  sold  and 
conveyed  all  his  right,  title  and  interest  in  the  prop- 
erty in  controversy,  to  The  San  Luis  Valley  Land  & 
Mining  Company. 

A  reply  to  the  answer  to  this  third  supplemental 
complaint,  filed  by  defendant  in  error,  is  in  the  name 
of  Shaw  alone.  The  writ  of  injunction  issued  pur- 
suant to  the  mandate  of  the  decree  rendered,  runs  in 
the  name  of  Shaw  alone,  notwithstanding  the  court 
uses  the  plural  *  *  plaintiffs ' '  in  the  decree. 

It  would  seem  from  the  foregoing  that  the  com- 
pany had  abandoned  its  attempt  to  become  a  party  to 
this  litigation. 

The  Civil  Code,  section  17,  provides  the  manner 
in  which  a  party  having  an  interest  in  the  subject- 
matter  of  the  litigation  may  be  made  a  party  thereto. 

No  attempt  was  made  to  comply  with  this  re- 
quirement of  the  code.  A  person  may  not  inject  him- 
self into  a  lawsuit  by  inserting,  or  causing  to  l)o 
inserted,  his  name,  as  a  party,  in  a  supplemental 
pleading,  without  order  of  the  court  therefor.- 

The  facts  out  of  which  this  litigation  arose,  are 
set  forth  in  the  opinion  of  this  court  in  Shair  r. 
Lockett,  14  Colo.  App.  413,  Jewell  having  been  sub- 
stituted for  Lockett  by  order  of  the  court  below. 

The  abstract  of  record  contains  literal  copies  of 
the  original  complaint,  amended  answer  to  the  orig- 
inal complaint,  decree  from  which  the  former  appeal 
was  taken,  decree  to  which  this  writ  of  error  is  sued 
out,  assignment  of  errors,  and  the  briefest  possible 
mention  of  motions,  orders,  injunctions,  supplemental 
and  other  pleadings.  There  is  no  bill  of  exceptions ; ) 
no  order  with  reference  to  the  same.  We  search  in 
vain  the  abstract  of  record  and  the  transcript  forj 
nn  exception  saved  to  any  ruling  preliminary  to  the 
trial,  or  during  the  trial  (which  occupied  two  days). 
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and  no  exception  was  taken  to  the  final  judgment  or 
decree. 

The  opening  paragraph  of  the  decree  is : 

**0n  consideration  whereof,  and  forasmuch  as 
the  plaintiffs  have  suflBciently  established  the  mate- 
rial facts  of  their  complaint  and  the  supplemental 
complaints  herein,  aitd  the  defendants  have  failed  to 
establish  facts  suflBcient  to  sustain  their  defense,  the 
court  doth  order,"  etc. 

Not  a  word  of  testimony  introduced  at  the  trial 
is  preserved  by  the  record  here. 

The  reports  of  this  state  are  burdened  with  deci- 
sions to  the  effect  that,  in  the  absence  of  an  exception 
to  the  final  judgment,  the  appellate  courts  will  not 
review  the  judgment  or  decree  upon  the  facts;  that 
exceptions  to  the  rulings  and  decisions  of  the  court 
must  be  brought  into  the  record  by  a  bill  of  excep- 
tions; that  assignments  of  error  not  based  npon 
exceptions  will  not  be  considered;  and,  that  unless 
the  bill  of  excei)tions  brings  up  the  evidence  upon 
which  the  findings  are  based,  the  appellate  court  will 
assume  that  the  evidence  was  suflBcient  to  justify  the 
decree. 

A  few  only,  of  the  many  cases  to  be  found  in  the 
reports  of  this  state,  which  announce  the  well  settled 
practice,  are  cited. — Rudolph  v.  Smith,  18  Colo.  App. 
496,  and  cases  cited;  Brown  v.  London,  11  Colo.  162; 
Nerin  r.  Lulu,  etc.,  Co.,  10  Colo.  357. 

The  condition  of  this  record  compels  an  aflBrm- 
ance  of  the  decree.  Affirmed. 

GuNTER,  J.,  not  participating. 


[No.  2760.1 

GiT.i.ETTE  V.  Peabody  et  al. 

1.    Constitutional    Law — Court    Reports — Publication — Contracts. 
The  publication  of  the  opinions  of  the  supreme  court  and 
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court  of  appeals  is  not  the  publication  of  "department  reports,'* 
within  the  meaning  of  section  29.  article  V,  of  the  constitution, 
which  requires  the  printing,  binding  and  distribution  of  depart- 
ment reports  to  be  performed  under  contract  to  be  given  to  the 
lowest  responsible  bidder,  and  the  phrase  "and  other  printing 
and  binding/'  which  follows  the  provision  for  the  printing  of 
department  reports,  must  be  construed  to  mean  other  printing 
and  binding  of  the  same  kind  and  character  as  that  enumerated 
in  the  section  and  would  not  include  the  reports  of  the  opinions 
of  the  appellate  courts. 

2.  Court    Reports — Publication — Contracts — Discretion    of   Com- 

mission. 
The  act  providing  for  the  publication  of  the  reports  of  the 
opinions  of  the  supreme  court  and  court  of  appeals  (Session 
Laws  1891,  page  369),  vests  in  the  commission  a  discretion  of 
determining  what  terms  are  most  advantageous  to  the  state  and 
public,  and  in  the  absence  of  fraud  such  discretion  is  not  subject 
to  control  by  the  courts. 

3.  Same — Advertisement — Bids — Proposals — Discrimination. 

In  a  bid  for  the  publication  of  the  opinions  of  the  court  of 
appeals,  the  proposals  must  conform  to  the  offer  in  the  advertise- 
ment; but  a  bid  which  otherwise  conformed  to  and  met  the 
requirements  of  law  and  responded  to  the  advertisement  was  not 
vitiated  by  a  statement  of  the  bidder  attached  thereto  that,  if 
the  contract  should  be  awarded  to  him,  the  work  would  be  done 
within  the  state  and  by  union  labor,  as  such  statement  con- 
stituted no  part  of  the  proposal,  and  the  awarding  of  a  contract 
upon  such  bid  was  not  a  discrimination  between  different  classes 
of  citizens  by  the  commission. 

4.  Court     Reports — Publication — Awarding     Contract — Jurisdic- 

tion. 
The  courts  have  no  authority  to  inquire  into. the  grounds 
upon  which  the  commission  acted  in  awarding  the.  contract  to 
publish  the  opinions  of  the  court  of  appeals. 

5.  Pleading — Demurrer. 

A  demurrer  admits  everything  that  is  well  pleaded,  but  a 
matter  which  the  courts  are  debarred  from  considering  is  not 
well  pleaded. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  James  H.  Brown,  Mr.  Andrew  W.  Gillette, 
and  Mr.  John  1).  Fleming,  for  appellant. 
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•  Mr.  James  D.  Merwin,  Mr.  J.  Warner  Mills, 
Mr.  N.  C.  Miller,  attorney  general,  and  Mr.  I.  B. 
Melville,  for  appellees. 

Thomson,  P.  J. 

This  action  was  brought  by  the  appellant  as  a 
citizen  and  taxpayer  of  Colorado  to  restrain  the  appel- 
lees, a  commission  created  by  statute,  from  awarding 
a  contract  to  The  Mills  Publishing  Company  for  the 
publication  and  sale  of  the  reports  of  the  opinions 
of  the  court  of  appeals,  and  to  compel  them  to  award 
the  contract  to  The  Banks  Law  Publishing  Company. 
A  demurrer  was  interposed  to  the  complaint,  on  the 
ground,  among  others,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and,  the  plaintiff  declin- 
ing to  amend,  judgment  was  entered  for  the  defend- 
ants.   The  plaintiff  appeals. 

The  complaint,  after  stating  that  the  plaintiff 
was  a  citizen  and  taxpayer,  and  the  defendants^ 
respectively,  governor,  secretary  of  state  and  attor- 
ney general,  of  the  state  of  Colorado,  set  forth  an 
advertisement  bv  the  defendant  Mills  as  secretarv 
of  state,  inviting  proposals  for  the  publication  of  Qie 
reports  of  the  court  of  appeals  for  the  period  of  ten 
years,  to  be  opened  on  a  day  named  by  the  defend- 
ants as  a  commission  constituted  for  the  purpose,  in 
the  presence  of  the  bidders.  It  was  then  alleged  tiiat 
on  the  date  specified  the  defendants  met  for  the  pur- 
pose of  considering  the  proposals  submitted,  of  which 
there  were  a  number,  including  one  of  The  Mills 
Publishing  Company,  at  $1.39  per  volume,  and  one 
of  The  Banks  Law  Publishing  Company,  at  $1.24 
per  volume;  that  the  proposal  of  The  Banks  Law 
Publishing  Company  was  in  accordance  with  the 
terms  of  the  contract  provided  by  statute  to  be  made ; 
that  it  offered  a  lower  rate  for  the  publication  of  the 
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reports  than  any  of  the  bids ;  that  its  terms  were  the 
most  advantageous  to  the  state  and  the  public;  that 
The  Banks  Law  Publishing  Company  was  entirely 
reliable  and  responsible ;  that  it  had  for  a  long  time 
previously  published  the  reports  of  the  supreme 
court,  and  the  court  of  appeals  of  Colorado,  and  that 
its  reliability  and  responsibility  were  not  questioned 
by  the  defendants;  that  The  Mills  Publishing  Com- 
pany did  not  propose  to  print  the  reports  in  accord- 
ance with  the  terms  of  the  contract  as  provided  by 
statute,  in  that  it  contained  a  statement  that  if  the 
contract  should  be  awarded  to  it,  the  work  would  be 
done  within  the  state,  and  by  union  labor ;  that  not- 
withstanding the  bid  of  The  Banks  Law  Publishing 
Company  was  the  lowest,  the  defendants  awarded  the 
contract  to  The  Mills  Publishing  Company;  and  that 
in  so  doing  they  were  influenced  by  the  statement  in 
tbat  company's  proposal  that  if  the  contract  should 
be  awarded  to  it,  the  work  would  be  done  within  the 
state  and  by  union  labor. 

The  proposals  were  invited  pursuant  to  the  pro- 
visions of  an  act  in  relation  to  supreme  court  reports, 
approved  March  17,  1891  (Session  Laws  1891,  pp. 
369-372),  of  which  the  following  sections  are  the  only 
ones  necessary  to  be  considered  in  the  discussion  of 
the  questions  which  are  raised : 

^*  Section  1.  That  the  opinions  of  the  supreme 
court  of  the  state  of  Colorado  shall  be  published  in 
volumes  of  the  size,  as  nearly  as  may  be,  of  volumes 
one,  two  and  three  of  Colorado  Reports,  and  contain- 
ing not  less  than  six  hundred  and  fifty  pages  each." 

**Sec.  3.  The  said  reports  shall  be  published 
under  the  supervision  of  the  justices  of  the  supreme 
court  and  the  reporter,  by  contracts  to  be  made  and 
entered  into  by  the  governor,  secretary  of  state  and 
attorney  general  (who  are  hereby  on  behalf  of  the 
state  constituted  a  commission  for  such  purpose),  of 
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the  one  part ;  and  the  person  or  persons  to  whom  such 
contract  shall,  in  the  manner  hereinafter  set  forth, 
be  awarded,  of  the  other  part.  The  oflScers  composing 
said  commission  are  authorized  to  make  and  enter 
into  such  contracts  for  the  publication  and  sale  of 
said  reports,  in  accordance  with  the  provisions  of 
this  act,  from  time  to  time,  as  occasion  may  require, 
each  contract  to  extend  for  a  period  of  ten  years  from 
the  date  thereof  in  the  state  of  Colorado,  on  terms 
most  advantageous  to  the  state  and  the  public,  and  at 
a  rate  for  the  publication  and  sale  thereof,  not  to 
exceed  two  dollars  per  volume,  of  the  size  aforesaid.  *' 

''Sec.  5.  Inunediately  upon  the  taking  effect  of 
this  act,  the  secretary  of  state  shall  advertise  for 
proposals  for  the  publication  of  said  reports,  for 
thirty  (30)  days,  in  at  least  two  daily  newspapers,  of 
general  circulation  printed  and  published  in  the  city 
of  Denver.  Said  advertisements  shall  state  the  dav 
and  the  hour  when  proposals  will  be  opened.  It  shall 
be  the  duty  of  said  governor,  secretary  of  state  and 
attorney  general  to  consider  all  proposals  for  the 
publication  of  said  reports,  which  may  be  made  to 
and  filed  with  them,  on  or  before  the  time  set  for 
opening  the  same,  and  to  award  the  contract  to  the 
person  or  persons  who  may  agree  to  publish  and  sell 
the  same  on  the  terms  specified  in  section  3  of  this 
act." 

'*Sec.  6.  The  contract  must  require  the  pub- 
lisher or  publishers  to  print  and  publish  each  volume 
in  good  law-book  style,  and  in  well-bound  volumes, 
on  good  book  paper,  in  small  pica  and  brevier  type, 
single  leaded,  equal  in  quality  of  paper  and  binding 
to  volumes  one,  two  and  three  of  Colorado  Reports, 
within  sixty  days  from  the  time  at  which  the  manu- 
script of  each  volume  is  delivered  by  the  reporter: 
to  sell  three  hundred  copies  of  each  volume  to  the 
state  at  the  price  fixed  in  the  contract;  to  keep  on 
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hand  and  for  sale  to  the  public  of  the  state  of  Colo- 
rado, at  the  price  stipulated  in  the  contract,  a  suflS- 
cient  number  of  copies  of  each  volume  to  supply  all 
demands  for  ten  years  from  the  publication  thereof, 
and  to  give  bond  for  the  fulfillment  of  the  terms  of 
the  contract,  in  the  sum  of  ten  thousand  dollars, 
which  bond  shall  be  filed  with  and  approved  by  the 
secretary  of  state." 

By  the  act  creating  the  court  of  appeals,  the  fore- 
going provisions  were  made  applicable  to  it. — Ses- 
sion Laws  1891,  p.  120. 

No  question  is  made  as  to  the  regularity  or 
legality  of  the  advertisement  under  which  the  bids 
were  submitted.  The  plaintiff  directs  our  attention 
to  article  III  of  the  constitution,  which  divides  the 
powers  of  government  of  the  state  into  three  distinct 
departments,  namely :  legislative,  executive,  and  judi- 
cial; and  to  section  29  of  article  V,  which  reads  as 
follows : 

''All  stationery,  printing,  paper  and  fuel  used 
in  the  legislative  and  other  departments  of  govern- 
ment shall  be  furnished;  and  the  printing  and  bind- 
ing and  distribution  of  the  laws,  journals,  depart- 
ment reports,  and  other  printing  and  binding;  and 
the  repairing  and  furnishing  of  the  halls  and  rooms 
used  for  the  meeting  of  the  general  assembly  and  its 
committees ;  shall  be  performed  under  contract ;  to  be 
given  to  the  lowest  responsible  bidder,  below  such 
maximum  price  and  under  such  regulations  as  may 
be  prescribed  by  law.  No  member  or  officer  of  any 
department  of  the  government  shall  be  in  any  way 
interested  in  any  such  contract;  and  all  such  con- 
tracts shall  be  subject  to  the  approval  of  the  gov- 
ernor and  state  treasurer." 

The  argument  based  on  the  foregoing  constitu- 
tional provision  is  that  the  meaning  of  the  word 
^* department"  is  fixed  by  article  III;  that  as  the 
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court  of  appeals  belongs  in  the  judicial  department, 
its  published  decisions  are  department  reports  within 
the  meaning  of  section  29  of  article  V;  that  it  was 
alleged  in  the  complaint  and  admitted  by  the  de- 
murrer that  The  Banks  Law  Publishing  Company 
was  a  responsible  bidder;  and  that,  therefore,  its 
bid  being  the  lowest,  no  room  was  left  for  the  exer- 
cise of  judgment  or  discretion  by  the  commission, 
and  the  duty  was  mandatory  upon  it  to  award  the 
contract  to  that  company.  It  is  further  contended 
that  the  language  of  the  statute  directing  the  com- 
mission to  make  contracts  for  the  publication  of  the 
reports  on  terms  most  advantageous  to  the  state  and 
the  public,  must  be  so  construed  as  to  harmonize 
with  the  constitutional  requirement;  and,  being  so 
construed,  means  simply  that  contracts  must  be  given 
to  the  lowest  responsible  bidder. 

A  report  made  by  a  court,  or  by  its  direction, 
in  obedience  to  some  requirement  of  the  law,  would, 
without  doubt,  be  a  department  report.  The  mean- 
ing of  the  word  ** department'*  is  not  in  controversy; 
the  question  is,  what  were  the  department  reports  of 
which  the  constitution  speaks,  intended  to  embrace! 
The  primary  definition  of  the  noun  "  report,  *'  as 
given  by  Webster,  is,  an  account  or  statement  of  the 
results  of  examination  or  inquiry  made  by  request 
or  direction;  and  by  reference  to  the  following  spe- 
cial constitutional  provisions  in  relation  to  reports, 
we  think  it  clear  that  the  word  '* reports,''  as  used  in 
section  29  of  article  V,  was  intended  to  be  understood 
only  in  that  sense.  Section  16  of  article  IV,  requires 
!  an  account  to  be  kept  by  the  oflScers  of  the  executive 
department,  and  by  all  public  institutions  of  the 
state,  of  all  money  received  by  them  from  all  sources, 
and  for  every  service  performed,  and  all  moneys  dis- 
bursed by  them  severally,  and  that  they  make  a 
semi-annual  report  thereof  to  the  governor  under 
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oath.  Section  17  of  the  same  article  requires  the 
same  officers  and  institutions,  at  least  twenty  days 
preceding  each  regular  session  of  the  general  assem- 
bly, to  make  full  and  complete  reports  of  their  actions 
to  the  governor,  who  shall  transmit  the  same  to  the 
general  assembly.  In  relation  to  the  judicial  depart- 
ment, section  27  of  article  VI  makes  it  the  dwty  of 
judges  of  courts  inferior  to  the  supreme  court,  on  or 
before  the  1st  day  of  July  of  each  year,  to  report  in 
writing  to  the  judges  of  the  supreme  court  such 
defects  and  omissions  in  the  law  as  their  knowledge 
and  experience  may  suggest;  and  of  the  judges  of 
the  supreme  court,  on  or  before  the  first  day  of 
December  of  each  year,  to  report  in  writing  to  the 
governor,  for  transmission  by  him  to  the  general 
assembly,  together  with  his  message,  such  defects 
and  omissions  in  the  constitution  and  laws  as  they 
may  find  to  exist,  together  with  appropriate  bills  for 
curing  the  same.  Since,  after  specifying  to  whom 
contracts  for  printing  department  reports  shall  be 
given,  the  constitution  specially  designates  the  offi- 
cers from  whom  such  reports  are  required  and  to 
whom  they  shall  be  made,  and  prescribes  the  subject- 
matter  of  the  reports,  it  must  be  assumed  that  these 
are  the  reports  contemplated  by  the  general  language 
of  section  29,  of  article  V. 

But  the  latter  section  follows  the  words  *' depart- 
ment reports"  with  the  words  **and  other  printing 
and  binding, ' '  and  it  is  said  that  the  latter  words,  in 
connection  with  those  which  precede  them,  are  broad 
enough  to  include  the  printing  and  binding  of  the 
opinions  of  the  appellate  courts.  But  by  the  rule, 
ejusdum  generis,  these  general  words  must  be  con- 
strued as  having  reference  only  to  matters  of  the 
same  kind  as  those  enumerated;  and  the  things  to 
which  *' other  printing  and  binding'*  apply,  must 
belong  in  the  same  category  with  laws,  journals  or 
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department  reports. — Hurd  v.  McClellan,  14  Colo. 
213 ;  Morse  v.  Morrison,  16  Colo.  App.  449. 

The  final  judgment  of  a  court  is  never  called  a 
report;  neither  is  the  opinion  giving  the  reasons  on 
which  the  judgment  is  based.  In  appellate  tribunals, 
when,  in  a  given  case,  the  court  has  reached  its  con- 
clusion, and  is  ready  to  pronounce  its  judgment, 
some  member  of  the  court  is  usually  designated 
to  prepare  the  opinion;  but  he  is  never  said  to 
report  it.  The  opinion  is  delivered,  not  reported,  by 
him.  After  the  opinions  are  printed  and  bound  in 
book  form,  the  volumes  containing  them  are  denom- 
inated reports.  But  the  name  so  given  is  used  in  a 
special  and  peculiar  sense.  Such  reports  are  not 
reports  within  the  ordinary  meaning  of  the  term. 
They  cannot  be  classed  with  department  reports  as 
defined  bv  the  constitution.  Neither  are  thev  of  the 
nature  of  laws — that  is,  acts  of  the  legislature — or 
of  journals;  so  that  the  words  ** other  printing  and 
binding"  would  not  include  them. 

The  validitv  of  the  action  of  the  commission  in 
awarding  the  contract,  must  therefore  bo  tested  by 
the  statute.  Section  5  makes  it  the  duty  of  the  com- 
mission to  award  the  contract  to  the  person  or  per- 
sons who  may  agree  to  publish  and  sell  the  reports 
on  the  terms  specified  in  section  3.  The  only  terms 
mentioned  in  section  3  are,  '*  terms  most  advanta- 
geous to  the  state  and  the  public."  The  determina- 
tion of  the  question,  what  terms  are  most  advanta- 
geous to  the  state  and  the  public,  is  left  to  the  com- 
mission. Eeasons  may  exist  why,  as  between  two 
bids,  the  interests  of  the  state  and  the  public  demand 
that  the  higher  should  be  preferred,  each  of  the 
bidders  being  equally  responsible.  Thus  the  duty 
cast  upon  the  commission  is,  in  its  nature,  judicial. 
To  reach  a  conclusion  as  to  what  terms  are  most  ad- 
vantageous to  the  state  and  the  public,  involves  the 
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exercise  of  judgment ;  and,  in  the  absence  of  fraud, 
the  judicial  discretion  confided  to  the  commission  is 
not  subject  to  control  by  the  courts. — Johnson  n. 
Sanitary  District,  163  111.  285;  Peeples  v.  Byrd,  98 
Ga.  688;  Douglass  v.  Commomvealth,  108  Pa.  State 
559;  Mechem  on  Public  Officers,  §991;  Throop  on 
Public  Officers,  §  849. 

But  the  complaint  alleges  that,  in  and  by  its  bid, 
The  Banks  Law  Publishing  Company  proposed  to 
print  the  reports  in  accordance  with  the  terms  of 
the  contract  as  provided  by  statute,  and  as  set  forth 
in  the  advertisement;  whereas,  the  bid  of  The  Mills 
Publishing  Company  did  not  propose  to  print  the 
reports  in  accordance  with  those  terms;  but  contained 
other  and  different  terms,  in  that  it  provided  that,  if 
the  contract  should  be  awarded  to  it,  the  work  required 
in  the  performance  of  the  contract  would  be  done 
in  the  state  of  Colorado,  and  by  union  labor.  The 
argument  is  that  it  is  essential  that  the  bidders '  pro- 
posals should  agree  with  the  offer  of  the  state;  that 
in  order  to  secure  competition  between  them  the  bids 
should  all  be  made  upon  the  same  terms  of  offer 
requested  by  the  statute  and  the  advertisement;  and 
that,  therefore,  the  bid  of  the  Mills  company,  pur- 
porting to  accept  the  offer  of  the  state  on  terms  vary- 
ing from  the  offer,  cannot  be  considered.  To  the 
general  proposition  concerning  the  necessity  of  con- 
formity of  the  proposals  with  the  offer  of  the  state, 
we  assent;  but  whether  it  appears  from  the  com- 
plaint that  in  such  respect  the  bid  of  the  Mills  com- 
pany failed,  must  be  determined  from  the  aver- 
ments in  that  pleading. 

The  language  of  the  proposals  is  not  set  forth  in 
the  complaint ;  but  the  only  variance  alleged  between 
the  proposal  of  the  Mills  company  and  the  offer  of 
the  state,  consists  in  the  statement  that  if  the  con- 
tract should  be  awarded  to  that  company,  the  work 
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would  be  done  within  the  state  and  by  union  labor. 
That  its  bid  otherwise  met  the  requirements  of  the 
law  and  responded  to  the  advertisement,  is  not  ques- 
tioned, and  must,  therefore,  be  assumed.  Now  the 
statement  objected  to  spoke  of  the  contract  as  some- 
thing distinct  from  itself,  and  of  which  it  did  not  pro- 
pose to  become  a  part.  What  it  suggested  was  con- 
ditioned upon  the  award  of  the  contract  to  the  Mills 
company.  What  contract?  Manifestly  the  contract 
required  by  section  6  of  the  statute.  It  could  refer 
to  no  other.  It  contemplated  no  variance  from  the 
prescribed  terms  of  that  contract.  It  was  expressive 
merely  of  an  intention  which  the  bidder  entertained 
respecting  the  course  it  would  pursue  in  case  the 
contract  which  the  statute  authorized  should  be 
awarded  to  it ;  and  related  not  to  the  terms  of  the  con- 
tract, but  the  place  where,  and  the  persons  by  whom, 
after  its  due  execution,  the  work  necessary  in  its 
performance  would  be  done.  It  constituted  no  part 
of  the  proposal.  The  bidder  had  a  lawful  right  to 
select  the  place  where  it  would  perform  its  contract, 
and  to  employ  such  labor  as  it  might  see  fit  for  the 
purpose ;  and  how  an  expression  of  an  intention  as  to 
the  manner  in  which  a  contract  duly  awarded  to  it 
should  be  performed  could  unfavorably  aflFect  its 
proposal,  we  are  unable  to  perceive. 

The  cases  cited  in  support  of  counsel's  position 
are  not  in  point.  They  are  of  two  classes :  one  relat- 
ing to  public  work  for  the  doing  of  which  bids  are 
called  for  in  pursuance  of  law;  and  the  other  relat- 
ing to  offer  and  acceptance  between  private  parties, 
A  sample  of  the  first  is  State  v.  Commissioners,  13 
Neb.  57.  The  county  clerk  had  advertised,  pursuant 
to  the  statute,  for  bids  for  the  furnishing  of  books, 
blanks  and  stationery  to  county  oflScers,  the  contract 
to  be  awarded  to  the  lowest  competent  bidder.  The 
successful  bidder  proposed  to  furnish  some  of  the 
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articles  **at  just  what  it  costs  to  lay  them  down/* 
and  certain  others,  **at  what  it  cost  to  deliver  the 
same  to  the  county.''  The  court  held  that  the  bid 
did  not  conform  to  the  advertisement  and  the  law, 
in  that  it  did  not  state  the  price  at  which  the  articles 
would  be  furnished.  A  sample  of  the  second  ig 
Railway  v.  Rolling  Mill,  119  U.  S.  149.  The  mill 
offered  to  sell  the  railway  from  2,000  to  5,000  tons 
of  iron  rails  at  $54  per  gross  ton  for  spot  cash.  The 
railway  accepted  the  offer  as  to  price,  but  restricted 
the  amount  to  1,200  tons.  The  court  held  that  under 
the  offer  the  railway  company  might  take,  at  its 
election,  any  number  of  tons  not  less  than  2,000,  nor 
more  than  5,000,  on  the  terms  specified ;  but  that  its 
order  for  1,200  tons  did  not  respond  to  the  offer, 
and  amounted  in  law  to  a  rejection  of  it.  The  dis- 
tinction between  those  cases  and  the  case  at  bar  is 
obvious. 

Another  objection  to  the  action  of  the  commis- 
sion is  that  the  award  to  the  Mills  company  operated 
as  a  discrimination  between  different  classes  of  citi- 
zens. It  has  uniformly  been  held  that  oflScial  action 
in  relation  to  public  work,  whether  by  way  of  statute, 
ordinance,  resolution  or  contract,  which  undertakes 
such  discrimination,  is-  void.  In  Holden  v.  Alton, 
179  111.  318,  the  city  comptroller  advertised  for  sealed 
proposals  for  the  printing  of  bonds  to  be  used  by  the 
city  for  street  paving,  under  an  ordinance  providing 
that  such  work  should  be  let  by  contract  to  the  low- 
est bidder.  The  plaintiff  was  the  lowest  bidder,  and 
a  printing  company  was  next  higher.  A  petition  of 
a  typographical  union  had  been  received  asking  the 
council  to  prohibit  the  letting  of  any  contract  for 
city  printing  to  any  ojBSce  which  could  not  furnish 
the  label  of  the  union.  The  printing  company  em- 
ployed union  labor,  and  the  plaintiff  did  not.  The 
council  thereupon  passed  an  ordinance  providing 
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that  all  city  printing  should  be  awarded  and  let  only 
to  snch  printing  houses  as  employed  union  labor,  and 
in  pursuance  of  the  ordinance  accepted  the  bid  of  the 
printing  company.  The  court  annulled  the  action 
as  an  attempted  abuse  of  power,  saying^  however, 
that  **a  court  of  equity  would  not  review  the  pro- 
ceedings of  a  city  council  in  matters  left  to  its  dis- 
cretion, where  such  discretion  has  been  exercised  in 
good  faith."  In  Adams  v.  Brenan,  177  HI.  194,  the 
board  of  education  of  Chicago  entered  into  an  agree- 
ment with  a  labor  organization  known  as  the  **  Build- 
ing Trades  Council,"  by  which  the  board  bound 
itself  to  insert  in  all  contracts  for  work  upon  school 
buildings  a  provision  that  none  but  union  labor  should 
be  employed  in  such  work,  and  none  but  union  work- 
men should  be  placed  on  the  pay  rolls  of  the  board. 
The  board  afterwards  advertised  for  bids  for  the  con- 
struction of  a  roof  on  an  addition  to  one  of  the  schools, 
inserting  in  the  advertisement  the  following  notice: 
**None  but  union  labor  shall  be  employed  on  any 
part  of  the  work  where  said  work  is  classified  under 
any  existing  union."  John  A.  Knisely  submitted 
two  bids,  in  one  of  which  he  agreed  to  do  the  work, 
and  be  bound  bv  the  condition  named  in  the  notice, 
for  $2,090;  and  in  the  other  offered  to  do  the  same 
work  for  $1,900,  provided  all  conditions  as  to  the 
employment  of  union  labor  were  stricken  from  the 
specifications,  and  a  contract  made  accordingly.  The 
higher  bid  was  accepted.  Suit  was  brought  by  api)el- 
lant,  a  taxpayer,  to  annul  the  contract.  In  its  dis- 
cussion of  the  questions  presented,  the  court  said : 

**It  is  plain  that  the  rule  adopted  by  the  board 
and  included  in  this  contract  is  a  discrimination  be- 
tween diflferent  classes  of  citizens,  and  of  such  a 
nature  as  to  restrict  competition  and  to  increase  the 
cost  of  work.  It  is  unquestionable  that  if  the  legisla- 
ture should  enact  a  statute  containing  the  same  pro- 
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vision  as  this  contract  in  regard  to  any  work  to  be 
done  for  boards  of  education;  or  if  they  should,  by 
a  statute,  undertake  to  require  this  board,  as  the 
agency  of  the  state  in  the  management  of  school 
affairs  in  the  city  of  Chicago,  to  adopt  such  a  rule  or 
insert  such  a  clause  in  its  contracts,  or  should  under- 
take to  authorize  it  to  do  so,  the  provision  would  be 
absolutely  null  and  void  as  in  conflict  with  the  con- 
slitution  of  the  state.  If  such  a  restriction  were 
nought  to  be  enforced  by  any  law  of  the  state,  it 
would  constitute  an  infringement  upon  the  constitu- 
tional rights  of  citizens,  so  that  the  state  in  its  sov- 
ereign capacity,  through  its  legislature,  could  not 
enact  such  a  provision. ' ' 

No  cases  that  we  have  found  go  any  farther  than 
the  foregoing.  It  is  to  oflBcial  action  to  enforce  a 
preference  in  favor  of  one  class  of  citizens  to  the 
exclusion  of  another,  that  the  condemnation  is 
directed ;  but  the  doctrine  is  not  applicable  to  persons 
acting  in  their  private  or  individual  capacity.  In 
managing  their  private  affairs,  they  are  at  liberty  to 
determine  whom  they  will  or  will  not  employ.  They 
may  lawfully  discriminate  as  they  choose.  It  is  not 
alleged  that  this  commission  sought  to  impose  any 
condition  upon  bidders  by  which  their  free  action 
in  the  employment  of  labor  might  be  in  any  manner 
restricted.  Pursuant  to  the  advertisement,  the  con- 
tract to  be  awarded  to  the  successful  bidder  was  the 
contract  prescribed  by  the  law;  and  it  does  not 
appear  that  any  other  contract  was  contemplated. 
The  commission  was  not  responsible  for  the  state- 
ment  of  one  of  the  bidders  that  it  would  employ 
r.nion  labor ;  and  if  the  commission  believed  that  the 
proposal  of  such  bidder  was  the  most  advantageous 
to  the  state  and  the  public,  a  rejection  of  its  bid 
simply  because  it  announced  an  intention  to  do  what 
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no  law  prohibited  it  from  doing,  would  have  been 
unwarranted. 

Finally,  it  is  said  that  the  allegation  that  the 
contract  was  awarded  to  the  Mills  company  because 
of  its  proposition  to  do  the  work  within  the  state, 
and  to  employ  union  labor,  was  admitted  by  the 
demurrer ;  and  that  the  awarding  of  the  contract  for 
that  reason,  was,  in  itself,  an  act  of  discrimination. 
It  is  nowhere  averred  that,  in  making  the  award,  the 
commission  did  not  act  in  good  faith.  Nothing  in 
the  nature  of  fraud  is  charged  against  them.  In 
Johnson  v.  Sanitary  District,  supra,  it  is  said  that 
in  the  absence  of  fraud  it  is  beyond  the  province  of 
the  court  to  control  a  discretion  vested  in  public 
officers.  We  have  no  authority  to  inquire  into  the 
grounds  on  which  this  award  was  made.  Those 
grounds  may  have  been  insufficient.  The  power  of 
the  commission  to  'decide,  involved  the  power  to 
decide  erroneously;  but  their  decision,  whether  cor- 
rect or  not,  cannot  be  reviewed  in  this  proceeding. 
In  Douglass  v.  Commonwealth,  supra,  the  court  said: 
*'If  the  authorities  act  in  good  faith,  although  erro- 
neously or  indiscreetly,  mandamus  would  not  lie  to 
compel  them  to  modify  or  change  their  decision." 

A  demurrer  admits  everything  that  is  well 
pleaded ;  but  a  matter  which  the  courts  are  debarred 
from  considering,  is  not  well  pleaded.  The  com- 
plaint is  no  better  with  the  allegation  than  it  would 
have  been  without  it. 

We  think  the  demurrer  was  properly  sustained 
and  the  judgment  will  be  affirmed. 

Afflrmed. 

GuNTER,  J.,  not  participating. 
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[No.  2740.] 

The  Montrozona  Gold  Mining  Company  et  al.  v. 

Thatcher. 

1.  Mines  and   Mining — Contracts — Lease— Sinking   Shaft — ^Time 

— Forfeiture. 
A  mining  lease  for  two  years  from  January  1,  1900,  required 
the  lessee  to  sink  a  shaft  200  feet  during  the  term  of  the  lease — 
100  feet  to  be  completed  on  or  before  January  1,  1901;  and  pro- 
Tided  that  a  failure  to  keep  any  br  all  agreements,  express  or 
implied,  in  the  lease,  should  work  a  forfeiture  thereof.  Held,  that 
the  agreement  to  complete  100  feet  of  the  shaft  on  or  before 
January  1,  1901,  was  of  the  essence  of  the  contract,  and  a  failure 
to  complete  said  100  feet  on  said  day  worked  a  forfeiture  of  the 
lease. 

2.  Same. 

Where  a*  mining  lease  obligated  the  lessee  to  sink  a  shaft 
100  feet  on  or  before  a  certain  day  named,  one  year  from  begin- 
ning of  the  lease,  upon  penalty  of  forfeiture  of  the  lease,  and 
the  work  of  sinking  the  shaft  was  not  commenced  for  nearly  nine 
months  and  was  completed  nine  days  after  the  expiration  of  the 
time,  the  fact  that  the  lessee  in  sinking  the  shaft  encountered 
running  ground  which  he  had  not  anticipated,  but  for  which 
running  ground  he  would  have  completed  the  work  on  time, 
would  not  relieve  him  from  the  forfeiture. 

3.  Same. 

Where  a  mining  lease  obligates  the  lessee  to  sink  a  shaft  a 
certain  depth  on  or  before  a  certain  day,  upon  penalty  of  for- 
feiture  of  the  lease,  a  substantial  compliance  with  the  agreement, 
or  a  compliance  after  the  expiration  of  the  time  limit,  will  not 
relieve  the  lessee  from  the  penalty  of  forfeiture  of  the  lease. 

4.  Same. 

Where  the  lessee  of  a  mine  obligated  himself  tt>  sink  a  shaft 
a  certain  depth  on  or  before  a  certain  date,  upon  penalty  of 
forfeiture  of  the  lease,  and  by  reason  of  his  failure  to  complete 
the  shaft  within  the  time,  the  lease  was  forfeited,  but  the  lessee 
continued  to  mine  the  property  claiming  that,  having  substan- 
tially complied  with  the  contract  by  completing  the  shaft  a  few 
days  after  the  expiration  of  the  time,  the  lease  was  not  for- 
feited, the  lessee  after  such  forfeiture  was  not  a  willful  tres- 
passer, and  upon  an  accounting  between  him  and  the  lessor  for 
ore  taken  out  after  the  forfeiture,  the  lessee  should  be  allowed 
the  cost  of  mining  the  ore. 
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Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  W.  D.  Reed  and  Mr.  J.  G.  McMurry,  for 
appellants. 

Mr.  H.  W.  Clark  and  Mr.  E.  E.  Edmonds,  for 
appellee. 

Maxwell,  J. 

Appellee,  owner  of  an  undivided  l-16th  of  the 
Midnight  lode  mining  claim,  Highland  mining  dis- 
trict, Pitkin  county,  joined  with  the  owners  of  the 
undivided  31-32nds  interest  in  the  property,  in  grant- 
ing a  mining  lease  to  McGregor  and  Shields,  dated 

November,  1899,  for  a  term  of  two  years  from 

January  1,  1900,  upon  the  following  covenants,  inter 
alia  : 

**To  sink  the  shaft  upon  said  preruises,  known 
as  the  Midnight  shaft,  from  its  present  depth  (now 
425  feet),  at  least  two  hundred  (200)  feet,  during 
the  term  of  this  lease.  The  first  one  hundred  (100) 
feet  of  said  sinking  to  be  completed  on  or  before  the 
1st  day  of  January,  1901.  Said  lessees  furthermore 
agree  that  in  case  they  fail  to  commence  work  on 
said  premises  as  aforesaid  *  *  *  or  to  sink  said 
shaft  as  above  required,  or  in  any  respect  keep  and 
fulfill  any  or  all  agreements  herein  expressed  or 
implied,  then  and  in  that  case  it  shall  be  lawful  for 
the  parties  of  the  first  part  *  *  *  to  declare  this 
lease  void  and  of  no  effect,  and  thereafter,  and  with- 
out process  of  law,  to  enter  upon  and  take  possession 
of  said  premises.'* 

By  assignment  October  4,  1900,  the  lease  was 
transferred  to  appellants,  who  entered  into  posses- 
sion of  the  property  and  prosecuted  work  under  the 
lease. 

January  4,  1901,  appellee  caused  to  be  served 
upon  appellant  a  written  notice  of  forfeiture,  for  the 
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alleged  failure  upon  the  part  of  the  original  lessees 
and  appellants  to  sink  the  shaft  100  feet  by  January 
1,  1901,  to  properly  timber  the  shaft,  and  to  pay 
royalty  as  required  by  the  terms  of  the  lease. 
Coupled  with  the  notice  of  forfeiture  was  a  demand 
for  possession.  This  written  notice  of  forfeiture 
and  demand  for  possession  purported  to  be  signed 
by  the  owners  of  7-16ths  of  the  property,  including 
appellee. 

July  1,  1901,  appellee  commenced  this  action  in 
the  court  below,  to  recover  possession  of  her  undi- 
vided l-16th  interest  in  the  property,  for  an  injunc- 
tion to  restrain  further  working  of  the  property  by 
appellants,  for  $5,000  damages  for  its  detention,  and 
for  an  accounting  of  the  proceeds  of  the  ore  mined, 
shipped  and  sold  from  the  property  by  appellants. 
The  other  owners  who  signed  the  notice  of  forfeiture 
were  not  parties  to  this  suit. 

The  complaint  alleged  the  making  of  the  lease, 
set  forth  its  covenants,  the  breaches  thereof  by  appel- 
lants, service  of  notice  of  forfeiture,  and  other  mat- 
ters immaterial  to  a  determination  of  this  case. 

The  answer  denied  the  breaches  alleged,  except 
the  failure  to  sink  the  shaft  100  feet  by  January  1, 
1901,  which  breach  was  confessed,  alleged  a  substan- 
tial compliance  with  this  covenant,  and  averred  mat- 
ters in  avoidance.  A  jury  trial  resulted  in  a  verdict 
in  favor  of  appellee,  that  she  was  the  owner  in  fee 
of  l-16th  of  the  property  and  entitled  to  the  occupa- 
tion and  possession  thereof. 

December  14, 1901,  judgment  was  entered  on  the 
verdict  in  favor  of  appellee,  and  an  order  was  made 
for  an  accounting  before  the  court,  which  accounting 
resulted  in  a  judgment  in  favor  of  appellee  for 
$1,146.02. 

It  will  be  unnecessary  to  discuss  in  detail  the 
seventy-one  errors  assigned  by  appellants,  as  most 
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of  them  have  been  abandoned,  and  this  opinion  will 
be  confined  to  a  presentation  and  decision  of  such 
matters  only  as  appear  to  be  decisive  of  this  appeal. 

Appellants  contend,  that  time  was  not  of  the 
essence  of  the  covenant  to  sink  the  shaft  100  feet 
by  January  1,  1901 ;  and  even  if  it  was,  that  there 
was  a  substantial  compliance  with  this  covenant  upon 
their  part,  and  that  appellee  Waived  a  strict  per- 
formance of  this  covenant. 

The  jury,  upon  conflicting  testimony,  in  answer 
to  an  interrogatory  submitted,  found  that  there  had 
been  no  waiver;  and  as  there  was  no  error  in  the 
instructions  upon  this  point,  the  finding  of  the  jury 
precludes  investigation  of  this  question. 

The  testimony  shows,  that  appellants'  assignors 
commenced  to  sink  the  shaft  the  latter  part  of  Sep- 
tember, 1900;  that  sinking  the  shaft  was  diligently 
prosecuted  until  January  10,  1901,  when  the  100  feet 
was  completed ;  that  running  ground  was  encountered 
which  necessitated  a  drift  around  the  shaft  to  catch 
up  and  hold  this  running  ground;  that  on  account  of 
this  bad  and  running  ground,  the  bottom  of  the  shaft 
was  lost  two  or  three  times ;  that  every  possible  effort 
was  made  by  appellant  to  complete  the  shaft  within 
the  time  required  by  the  lease,  without  avail ;  and  it 
is  conceded  that  January  1,  1901,  the  shaft  had  not 
been  sunk  100  feet,  as  required  by  the  lease,  although 
it  appears  from  the  testimony  that  the  100  feet  was 
completed  on  January  10,  1901. 

The  language  of  the  lease  does  not,  in  express 
terms,  make  time  of  the  essence  of  the  contract;  but 
it  would  be  diflScult  to  conceive  of  language  which 
would  more  clearly  imply  that  such  was  the  inten- 
tion of  the  parties,  in  the  contract  under  considera- 
tion. To  hold  otherwise  would  be  to  make  a  contract 
for  the  parties,  which  they  have  not  made  for  them- 
selves, which  the  courts  will  never  do.     The  lease 
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provides,  that  in  case  lessees  fail  to  sink  the  shaft  in 
the  time  required,  or  fail  in  any  respect  to  keep  and 
fulfill  any  or  all  agreements  therein  expressed  or 
implied,  it  shall  be  lawful  for  the  lessor  to  declare 
the  lease  void  and  of  no  effect. 

It  would  seem  that  the  parties  to  this  lease  could 
not  have  used  language  more  pertinent  than  the 
above,  to  express  their  intention  to  make  time  of  the 
essence  of  the  contract. 

*  *  It  is  now  thoroughly  established  that  the  inten- 
tion of  the  parties  must  govern ;  and  if  the  intention 
clearly  and  unequivocally  appears,  from  the  con- 
tract, by  means  of  some  express  stipulation,  that 
time  shall  be  essential,  the  time  of  completion  or 
of  performance  or  of  complying  with  the  terms  will 
be  regarded  as  essential  in  equity  as  much  as  at  law. 
No  particular  form  of  stipulation  is  necessary,  but 
any  clause  will  have  the  effect  which  clearly  and 
absolutely  provides  that  the  contract  is  to  be  void 
if  the  fulfillment  is  not  within  the  prescribed  time.  * ' 
— ^Pomeroy  on  Specific  Performance,  462. 

The  authorities  cited  by  appellants,  in  support 
of  the  contention  that  neither  time  nor  the  manner 
of  performance  of  covenants  is  construed  as  the 
essence  of  a  contract,  unless  made  so  by  the  terms 
of  the  instrument  or  clearly  implied,  upon  examina- 
tion, are  found  to  be  cases  in  which  specific  perform- 
ance of  contracts  for  the  conveyance  of  land,  was 
sought  to  be  enforced,  or  cases  involving  oil  leases, 
the  facts  of  which  cases  make  them  clearly  and  easily 
distinguishable  from  the  case  under  consideration. 

Appellants  do  not  contend  that  they  could  pur- 
posely or  negligently  fail  to  comply  with  the  terms 
of  the  lease,  but  assert  that  the  equitable  principle  is 
well  established,  that  when  there  is  an  excusable 
failure  to  perform,  and  when  the  status  of  the  parties 
is  not  changed  by  such  failure,  then  a  court  of  equity 
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will  relieve  the  party  in  default  from  a  forfeiture, 
and  appellants  insist  that  the  facts  in  this  case  bring 
them  within  this  equitable  principle. 

The  undisputed  facts  are,  that  sinking  the  shaft 
was  not  commenced  until  the  latter  part  of  Septem- 
ber, 1900;  that  under  ordinary  circumstances  and 
conditions  ninety  days  would  afford  ample  time  to 
complete  the  100  feet,  and  that  running  ground  pre- 
vented the  completion  of  the  100  feet  within  the 
time  limited  by  the  lease. 

While  it  is  true  that  appellants  did  not  acquire 
the  lease  by  assignment,  until  after  October  1,  1900, 
they  must  be  held  to  have  taken  it  with  full  knowl- 
edge of  all  its  covenants  and  the  duties  thereby 
imposed. 

It  cannot  seriously  be  contended  that  one  who 
stands  idly  by  during  three-fourths  of  the  time  within 
which  he  has  contracted,  under  penalty  of  forfeiture, 
to  complete  his  work,  is  excusable  for  failure  to  per- 
form his  contract  within  the  time  limit,  by  reason 
of  the  fact  that  conditions  were  encountered  which 
he  did  not  anticipate.  Having  speculated  with 
chance,  he  must  suffer  the  consequences. 

If  parties  will  make  contracts  involving  for- 
feitures, they  must  comply  strictly  with  the  terms  of 
such  contracts,  or  show  good  and  suflScient  reasons 
for  noncompliance,  which  do  not  appear  in  this  case, 
and  they  must  not  expect  to  get  relief  by  interposi- 
tion upon  the  part  of  the  courts. 

We  have  been  cited  to  no  authority,  and  we  know 
of  none,  which  holds  that  a  substantial  compliance 
with  a  covenant,  such  as  the  one  herein  involved,  or 
a  compliance  after  the  expiration  of  the  time  limit, 
in  face  of  the  clear  and  concise  expression  of  the 
agreement  of  the  parties,  as  written,  will  relieve  from 
the  penalty  of  forfeiture  imposed,  by  equally  clear 
cHTid  concise  lanomao'O. 
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The  jury  having  found  under  proper  instruc- 
tions against  appellant  upon  the  question  of  waiver, 
it  was  the  province  of  the  court  to  declare  the  mean- 
ing of  the  agreement,  which  it  did  in  accordance  with 
the  views  herein  expressed.  The  verdict  of  the  jury 
and  the  judgment  of  the  court  upon  this  branch  of 
the  case  were  right. 

As  hereinbefore  stated,  an  accounting  was  had 
before  the  court,  which  resulted  in  a  judgment 
against  appellants  for  $1,142.06. 

The  accounting  was  for  the  purpose  of  deter- 
mining the  amount  of  ore  mined,  shipped  and  sold 
from  the  property  by  appellants,  and  presumably 
the  expenses  incident  thereto. 

The  book-keeper  for  appellants  testified  that,  all 
the  ore  mined,  shipped  and  sold  from  the  property 
by  appellants  was  shipped  to  The  Taylor  &  Brunton 
Smelting  Works  Company,  Aspen,  and  not  elsewhere ; 
that  994,610  pounds  of  ore  and  557,550  pounds  of 
concentrates  were  shipped,  giving  the  date,  number 
of  pounds  and  returns  of  each  shipment;  that  the 
total  receipts  of  appellants  from  such  shipments 
were  $12,512.97,  which  amdunt  was  exclusive  of 
treatment  charges,  sampling,  hauling  and  railroad 
transportation ;  that  the  concentration  was  about  four 
tons  to  one  ton.  This  witness  produced  and  identified 
vouchers,  pay  rolls  and  checks  which  were  intro- 
duced in  evidence,  and  were  said  to  represent  the  dis- 
bursements by  appellants  in  the  prosecution  of  the 
work  under  the  lease  from  January  6  to  December 
31,  1901,  the  period  covered  by  the  accounting,  which 
disbursements  total  $21,320.37,  as  stated  by  counsel 
for  appellants  in  their  brief,  and  not  disputed  by 
counsel  for  appellee,  although  appellee  filed  excep- 
tions to  a  large  number  of  the  items  represented  by 
the  vouchers,  etc.,  and  contested  the  same,  upon  the 
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ground  that  they  did  not  represent  expenses  incnrred 
in  operating  the  lease. 

Two  witnesses  for  appellee  testified  that,  accom- 
panied by  the  superintendent  of  appellants,  the  after- 
noon  of  the  day  before  they  testified,  they  had  made 
certain  measurements  and  estimates  of  the  amount 
of  ore  which  had  been  extracted  by  appellants,  from 
which  measurements  and  estimates  they  estimated 
that  1,580  tons  of  ore  had  been  so  extracted. 

One  of  the  witnesses,  the  husband  and  agent  of 
appellee,  testified  that  the  value  of  this  ore  was 
$33,305.00,  which  value  was  based  upon  some  six  or 
eight  assays  of  ore  which  he  had  taken  at  various 
times  preceding  the  day  on  which  the  examination  of 
the  property  was  made,  and  upon  his  general  knowl- 
edge of  the  ore. 

These  two  witnesses  of  appellee  also  testified, 
that  the  cost  of  mining  and  hoisting  the  ore  to  the 
surface  was  $2.50  per  ton.  It  appears  from  some 
sixteen  settlement  sheets  found  in  the  transcript  of 
record,  that  the  average  cost  for  treatment,  sampling, 
hauling  and  railroad  freight,  of  the  ore  shipped  and 
sold  by  appellants,  was  approximately  $17.50  per  ton. 

If  we  accept  the  testimony  of  the  book-keeper 
as  to  the  receipts  of  appellants  ($12,512.97),  deduct 
therefrom  $2.50  per  ton — the  cost  of  mining,  tram- 
ming and  hoisting  to  the  surface  994,610  pounds,  or 
497  tons  of  crude  ore,  and  1,115  tons  of  ore  concen- 
trated to  557,550  pounds  of  concentrates  at  four  to 
one,  a  total  of  1,612  tons — ^we  have  remaining 
$8,482.97,  l-16th  of  which  is  $530.18.  In  other  words, 
deduct  from  $12,512.97— the  total  receipts— $4,030, 
the  cost  of  mining,  etc.,  1,612  tons  at  $2.50  per  ton, 
and  we  have  $8,482.97,  l-16th  of  which  is  $530.18. 

If,  on  the  other  hand,  we  accept  the  testimony  of 
appellee's  witnesses,  that  1,580  tons  of  ore  were 
extracted  and  sold  by  appellants  of  the  value  of 
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$33,305.00,  and  deduct  therefrom  the  cost  of  treat- 
ment, sampling,  hauling  and  railroad  freight — 
$17.50  per  ton — and  mining,  tramming  and  hoisting 
to  the  surface — $2.50  per  ton — ^we  have  $705.00, 
l-ieth  of  which  is  $44.06. 

Again,  if  appellants  be  regarded  as  willful  tres- 
passers (after  the  service  of  notice  of  forfeiture  and 
demand  for  possession  and  refusal  to  surrender),  and 
all  expenses  of  mining  and  hoisting  the  ore  be  dis- 
allowed, the  results  are,  accepting  appellants'  testi- 
mony as  to  the  receipts,  $12,512.97,  l-16th  thereof 
would  be  $782.06;  or  accepting  appellee's  testimony, 
that  the  value  of  the  ore  extracted  was  $33,305.00, 
and  deducting  therefrom  the  cost  of  treatment,  etc. — 
$17.50  per  ton — l-16th  of  the  value  of  the  ore  is 
$353.43. 

In  all  of  the  foregoing  computations  no  allow- 
ance has  been  made  for  cost  of  concentration  of  the 
ore. 

The  learned  judge  before  whom  the  accounting 
was  had  does  not  disclose  the  method  of  computa- 
tion adopted  in  arriving  at  the  judgment  rendered 
upon  the  accounting.  In  any  view  taken,  the  judg- 
ment rendered  upon  the  accounting  is  erroneous  and 
must  be  reversed. 

For  the  guidance  of  the  court  and  counsel  in  the 
event  of  further  proceedings  in  court  below,  an 
expression  of  the  views  of  this  court  is  deemed 
proper. 

Under  the  facts  as  disclosed  by  this  record,  appel- 
lants cannot  be  considered  willful  trespassers  within 
the  ordinary  legal  acceptation  of  that  term,  and,  there- 
fore, should  be  allowed,  upon  an  accounting,  the 
cost  of  mining,  tramming  and  hoisting  the  ore  to 
the  surface.  The  value  of  the  ore  is  the  amount 
received  from  the  smelter  or  ore  buyer,  after  deduc- 
tion has  been  made  for  the  cost  of  treatment,  samp- 
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ling,  hauling  and  railroad  freight.  If  any  portion 
of  the  ore  has  been  concentrated,  the  cost  of  con- 
centration is  a  legitimate  item  of  expense  for  which 
credit  should  be  allowed  appellants. 

The  judgment  rendered  upon  the  verdict  will  be 
affirmed,  the  judgment  rendered  upon  the  accounting 
will  be  reversed,  the  parties  to  pay  their  own  costs, 
and  the  cause  will  be  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  expressed. 

Reversed. 

[No.  2364.] 

The  Ogilvy  Irrigating  and  Land  Company  v. 

Insinger. 

1.  Water   Rights— Tributaries. 

A  tributary  to  a  stream  which  a  prior  appropriator  of  water 
from  the  stream  would  be  entitled  to  prevent  a  subsequent  appro- 
priator from  diverting,  is  not  limited  to  a  running  natural  surface 
stream  which  empties  into  the  stream  from  which  the  appro- 
priation is  made. 

2.  Water  Riglita — ^Tributary  Sourcee— Pleading. 

In  an  action  by  a  prior  appropriator  of  water  from  a  stream 
to  restrain  a  subsequent  appropriator  from  diverting  waters 
which  contributed  to  the  supply  of  the  stream,  a  complaint  which 
alleged  that  the  water  diverted  by  defendant  consisted  of  (1) 
waste  and  seepage  water  arising  under  certain  land,  (2)  drain- 
age water  from  said  land  collected  by  drainage  ditches  and  dis- 
charged into  the  stream,  (3)  sewer  and  waste  water  from  a  city 
sewer,  (4)  waste  and  seepage  water  from  the  lateral  ditches  of 
an  irrigation  canal,  and  (5)  waste  and  seepage  water  from  a 
mill  power  canal,  and  that  prior  to  the  diversion  of  the  same  by 
defendant  all  the  water  from  the  enumerated  sources  was  dis- 
charged into  the  stream  above  plaintiff's  headgate  and  contributed 
to  the  supply  thereof,  sufficiently  alleged  the  diversion  of  tri- 
butary waters  of  the  stream  to  make  the  complaint  good  as 
against  a  general  demurrer  on  that  ground. 

3.  Water  Rights — Percoiating  and  Drainage  Water — Pleading. 

In  an  action  by  a  prior  appropriator  of  water  from  a  stream 
to  restrain  a  subsequent  appropriator  from  diverting  the  tribu- 
tary waters  of  the  stream.  If  the  defendant  relies  upon  the 
defense  that  he  has  appropriated  only  percolating,  drainage  and 
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seepage  waters  which  he  has  acquired  a  right  to  under  section 
2269   Mills'   Ann.   Stats.,   such   defense   must  be   presented    by 
answer,  and  cannot  be  raised  by  demurrer. 
4.     Laches — Pleading. 

Laches  is  not  a  ground  of  demurrer,  but  should  be  raised 
by  answer. 

Appeal  from  the  District  Court  of  Larimer  County. 

Mr.  H.  E.  Churchill,  for  appellant. 
Mr.  H.  N.  Haynes,  for  appellee. 

Maxwell,  J. 

The  complaint  avers  the  corporate  capacity  of 
plainliif;  the  ownership  of  an  irrigating  canal  con- 
structed in  1882,  whereby  91.066  cubic  feet  per  sec- 
ond of  time  of  the  waters  of  the  Cache  la  Poudre 
river  were  appropriated  for  irrigating  3,500  acres  of 
land  owned  by  the  stockholders  of  plaintiff  and 
others,  lying  under  the  canal,  for  whom  and  itself, 
action  was  brought;  that  the  headgate  of  plaintiff's 
canal  is  in  the  northeast  bank  of  the  river;  that  the 
source  of  supply  for  plaintiff's  canal  is  the  Cache 
la  Poudre  river,  together  with  its  several  tributaries, 
and  the  waste,  seepage,  surface  and  drainage  water 
coming  into  the  said  river  above  the  headgate  of 
plaintiff 's  canal ;  that  owing  to  the  lateness  of  plain- 
tiff's  appropriation,  its  supply  of  water,  except  dur- 
ing the  flood  season,  is  almost  entirely  dependent 
upon  the  accretions  to  said  river  below  the  dam  and 
headgate  of  No.  3  canal,  which  dam  and  headgate  is 
located  upon  said  stream  about  9  miles  above  the 
headgate  of  plaintiff's  canal ;  that  between  plaintiff's 
headgate  and  the  headgate  of  No.  3  canal,  the  only 
appropriation  prior  to  plaintiff's  is  that  of  Mill 
Power  canal;  that,  except  during  the  flood  season, 
the  amount  of  water  which  plaintiff's  canal  is  able 
to  obtain  and  divert  during  the  irrigating  season, 
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has  been  from  30  to  40  cubic  feet  of  water  per  second 
of  time,  which  has  been  used  for  the  irrigation  of 
lands  lying  under  plaintiff's  canal;  that  its  entire 
appropriation  and  all  the  water  it  can  derive  from 
the  river  and  its  accretions  are  necessary  to  be 
diverted  to  irrigating  the  lands  lying  thereimder,  and 
the  continued  use  and  enjoyment  of  all  the  accretions 
of  the  said  river  below  the  headgate  of  No.  3  canal 
are  necessary  for  such  purposes ;  that  in  November, 
1893,  defendant  conunenced  the  construction  of  an 
irrigation  ditch;  that  such  ditch  does  not  have  its 
headgate  in  the  Cache  la  Poudre  river,  but  said  ditch 
is  so  constructed  as  to  intercept  waters  flowing  into 
said  river  and  augmenting  the  water  supply  thereof ; 
that  the  initial  point  or  headgate  of  said  ditch  is 
located  about  a  mile  above  the  headgate  of  appel- 
lant's canal  (describing  the  point)  and  at  a  point 
about  1,000  feet  west  of  the  Cache  la  Poudre  river; 
that  from  said  point  said  ditch  extends  in  an  easterly 
direction  and  crosses  said  river  a  distance  of  about 
a  mile  and  a  half ;  that  said  ditch  so  constructed  has 
a  carrying  capacity  of  upwards  of  5  cubic  feet  of 
water  per  second  of  time,  and  such  quantity  of  water 
is  collected,  diverted  and  used  by  defendant's  ditch; 
that  the  water  so  collected,  diverted  and  used  by 
defendant's  ditch  consists  of  the  waste  and  seepage 
water  arising  under  certain  sections  of  land  soutli 
and  west  of  the  Cache  la  Poudre  river;  also  the 
drainage  waters  from  said  lands  collected  by  drain- 
age  ditches  and  otherwise,  and  discharged  into  the 
said  river ;  also  the  sewer  and  waste  water  from  the 
sewer  system  of  the  city  of  Greeley,  which  is  located 
upon  said  land;  also  the  waste,  seepage  and  drain- 
age water  from  the  lateral  ditches  of  No.  3  canal 
used  in  irrigating  said  lands,  and  the  waste  and  seep- 
asre  water  from  the  Mill  Power  canal  used  in  part 
for   the   irris-ation   of  paid   lands   and  in   part  for 
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mechanical  purposes;  that  for  many  years  prior  to 
the  construction  of  defendant's  ditch  all  of  said  waste 
water  flowed  into  the  river  above  the  headgate  of 
plaintiff's  canal  and  was  a  part  of  the  water  diverted 
by  its  canal,  and  had  been  a  source  of  supply  for 
said  river,  augmenting  the  water  supply  thereof,  and 
during  each  irrigating  season  had  been  used  by 
plaintiff  and  its  stockholders  in  irrigating  the  lands 
lying  under  its  canal;  that  since  the  construction  of 
defendant's  ditch  all  of  the  said  water,  to  the  amount 
of  upwards  of  5  cubic  feet  per  second  of  time,  has 
been  diverted  thereby,  to  the  injury  and  damage 
of  plaintiff,  its  dtockholders  and  customers;  that  all 
of  the  water  of  said  river  and  its  tributaries  and 
accretions  from  every  source  and  of  every  character 
and  nature  whatsoever  are  necessary  to  be  diverted 
and  used  by  plaintiff  in  the  irrigation  of  the  lands 
lying  under  its  canal ;  that  since  the  construction  of 
defendant's  ditch  and  the  diversion  and  use  of  the 
water  thereby,  plaintiff  and  its  water  consumers 
have  not  been  able  to  procure  from  said  river  a  suffi- 
cient supply  of  water  to  irrigate  and  water  the  crops 
growing  upon  the  lands  lying  under  its  canal;  that 
the  continued  diversion  of  said  water  by  defendant 
will  result  in  irreparable  injury  and  damage  to  plain- 
tiff, its  stockholders  and  water  consumers,  and  that 
plaintiff  has  no  speedy  and  adequate  remedy  at  law. 

Prayer,  that  defendant  be  enjoined  from  divert- 
ing and  using  any  water  by  means  of  said  ditch  from 
the  Cache  la  Poudre  river  or  any  of  its  sources  of 
supply,  and  from  intercepting  or  diverting  any  waste, 
seepage,  flood  or  drainage  water,  or  water  from  the 
sewer  system  of  the  city  of  Greeley,  which  are 
sources  of  supply  for  said  river. 

A  demurrer  was  interposed  to  the  complaint, 
predicated  upon  the  grounds : 
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First,  That  it  did  not  state  facts  su£Scient  to  con- 
stitute a  cause  of  action. 

Second,  That  it  was  ambiguous,  unintelligible 
and  uncertain,  specifying  wherein. 

The  demurrer  was  sustained.  Plaintiff  electing 
to  stand  by  its  complaint,  the  complaint  was  dis- 
missed and  the  cause  brought  to  this  court  by  appeal. 

The  argument  in  support  of  the  first  groimd  of 
demurrer  is  based  upon  several  propositions  set 
forth  therein ;  and  a  statement  here  of  these  proposi- 
tions, in  the  language  of  the  demurrer,  may  aid  to 
clearness  of  statement,  accuracy  of  conclusion  and 
perhaps  remove  some  elements  of  debate. 

**(a)  It  does  not  appear  from  said  complaint 
that  defendant  derives  the  water  supply  for  his  irri- 
gating ditch  from  the  Cache  la  Poudre  river,  or  any 
natural  stream  or  tributary  thereof. 

**(b)  It  does  not  appear  from  said  complaint 
that  this  defendant,  by  means  of  his  irrigating  ditch 
or  otherwise,  diverts  any  waste,  surface,  seepage 
or  drainage  water  from  the  Cache  la  Poudre  river 
after  the  same  has  found  its  way  into  said  river. 

'^(c)  It  does  not  appear  from  said  complaint 
that  at  the  time  of  the  construction  of  plaintiff's 
ditch,  or  when  an  appropriation  therefor  vested  and 
was  first  utilized,  any  waste,  seepage,  surface,  per- 
colating, drainage  or  sewerage  water,  on  the  lands 
mentioned  in  complaint  now  drained  by  means  of 
defendant's  ditch,  found  their  way  to  the  Cache  la 
Poudre  river  from  any  natural  channel  or  other- 
wise. 

'*(d)  It  is  shown  in  said  complaint  that  the 
principal  part,  if  not  all  of  the  waters  appropriated 
by  defendant  through  his  ditch,  is  the  result  of  a 
drain  and  sewer  of  the  city  of  Greeley,  and  it  does 
not  appear  therefrom  that  defendant  did  not  receive 
a  license  from  said  city  to  discharge  the  water  result- 
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ing  from  said  artificial  sewer  and  drain  onto  his  land. 

*'(e)  It  appears  aflSrmatively  from  said  com- 
plaint that  defendant  for  six  years  and  six  irrigat- 
ing seasons  has  been  using  said  sewerage  and  drain- 
age water  for  the  irrigation  of  his  lands,  during  all 
of  which  time  plaintiff  has  taken  no  steps  to  restrain 
said  use,  whereby  plaintiff  is  guilty  of  such  laches 
as  to  estop  it  from  prosecuting  this  action  and  is 
without  standing  in  a  court  of  equity.'' 

An  examination  of  the  complaint  discloses  that 
it  avers  that  the  5  cubic  feet  of  water  collected, 
diverted  and  used  through  and  by  means  of  defend- 
ant's ditch,  is  derived  from  five  sources: 

1.  Waste  and  seepage  waters  arising  under  cer- 
tain sections  of  land. 

2.  The  drainage  water  from  said  lands  col- 
lected by  drainage  ditches  and  otherwise,  and  dis- 
charged into  said  river. 

3.  The  sewer  and  waste  water  from  the  sewer 
system  of  the  city  of  Greeley,  which  is  located  upon 
said  lands. 

4.  The  waste,  seepage  and  drainage  water  from 
the  lateral  ditches  of  No.  3  canal  used  in  irrigating 
said  lands. 

5.  The  waste  and  seepage  water  from  the  Mill 
Power  canal,  used  in  part  for  the  irrigation  of  said 
lands  and  in  part  for  mechanical  purposes. 

Conceding  that  it  is  necessary  that  the  complaint 
should  allege  that  defendant  derives  his  water  supplv 
from  the  river,  or  some  natural  stream  or  tributary 
thereof,  it  appears  from  the  complaint  that,  previous 
to  the  construction  of  defendant's  ditch,  all  the  water 
from  the  sources  above  enumerated  was  discharged 
into  the  river  above  appellant's  headgate,  constituted 
a  source  of  supply  thereof,  and  was  diverted  and 
used  by  appellant  by  and  through  its  ditch  for  irri- 
gating purposes.  In  the  sense  of  contributing  to  the 

25 


386  OoiLvv  Trr.&  L.Oo.v.Tnsinc.er.       [19  C.  A. 

watei"  supply  of  the  river,  the  above  enumerated 
waters  were  tributary  to  said  supply. 

Appellee,  however,  insists  that  "tributary" 
must  be  construed  to  mean  "a  running  natural 
stream  which  empties  into  another  stream."  This 
limited  definition  of  "tributaiy"  cannot  be  adopted. 

A  condition  of  affairs  can  be  conceived  wherebv 
an  irrigating  canal  or  ditch,  without  headgate  or 
intake  from  a  natural  stream  or  tributarv  thereof, 
might  be  constructed  parallel  to  a  natural  stream, 
or  parallel  to  an  existing  canal  or  ditch,  and  thereby 
appropriate  and  divert  large  volumes  of  water,  which 
prior  to  its  construction  found  their  way  by  seepage, 
drainage  and  percolation  to  the  stream,  to  the  detri- 
ment and  injury  of  appropriations  prior  to  the  con- 
struction of  such  canal  or  ditch. 

No  case  has  been  cited,  and  an  exhaustive  exam- 
ination of  the  authorities  has  failed  to  disclose  one, 
which  holds  that  the  limited  construction  of  **  tri- 
butary" contended  for  by  iappellee  is  applicable  to 
our  irrigation  laws,  or  that  it  must  be  alleged  and 
proven  that  waters  diverted  by  the  junior  appro- 
priator  constituted  a  running  surface  stream  within 
well-defined  banks  or  channels. 

In  McClellan  v.  Hurdle,  3  Colo.  App.  430-434, 
33  Pac.  280,  this  court  has  said : 

**It  is  probably,  safe  to  say  that  it  is  a  matter 
of  no  moment  whether  water  reaches  a  certain  point 
by  percolation  through  the  soil,  by  a  subterranean 
channel,  or  by  an  obvious  surface  channel.  If,  by 
any  of  these  natural  methods,  it  reaches  the  point, 
and  is  there  appropriated  in  accordance  with  law, 
the  appropriator  has  a  property  in  it  which  cannot 
be  divested  by  the  wrongful  diversion  by  another, 
nor  can  there  be  anv  substantial  diminution.  To 
hold  otherwise  would  be  to  concede  to  superior  own- 
ers of  land  the  right  to  all  sources  of  supply  that  go 
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to  create  a  stream,  regardless  of  the  rights  of  those 
who  previously  acquired  the  right  to  the  use  of  the 
water  from  the  stream  below." 

The  foregoing  is  decisive  adversely  to  the  con- 
tention of  appellee  of  the  first  proposition  advanced 
in  support  of  the  general  demurrer. 

If  it  be  true  that  appellee  has  appropriated  only 
percolating,  drainage  and  seepage  waters  and  that 
his  rights  were  acquired  under  the  act  of  April  17, 
1889,  Mills'  Ann.  Stats.,  section  2269,  as  is  contended 
in  argument  in  support  of  th6  second  proposition, 
this  is  a  matter  of  defense  and  should  be  raised  bv 
answer  and  cannot  be  raised  bv  demurrer. 

An  examination  of  the  complaint  clearly  indi- 
cates that  it  is  alleged,  that  appellee  is  diverting  and 
appropriating  water  from  four  other  sources  than  the 
drain  and  sewer  of  the  citv  of  Greelev;  and  while  it 
mav  be  true  that  the  real  bone  of  contention  in  this 
case  is  the  discharge  of  a  sewer  of  the  city  of  Greeley, 
and  that  appellee  is  the  licensee  of  such  city,  and  in 
this  regard  this  is  likewise  a  matter  of  defense  and 
should  be  raised  by  answer  and,  in  any  event,  cannot 
be  urged  as  a  defense  to  the  allegations  of  the  com- 
plaint as  to  the  appropriation  and  diversion  of  water 
arising  from  the  other  four  sources  of  alleged  supply. 

We  cannot  perceive  the  applicability  to  the  rec- 
ord before  us  of  the  principles  of  the  law  of  perco- 
lating water  and  sewage,  and  for  this  reason  do  not 
discuss  the  numerous  authorities  cited  bv  counsel 
upon  these  points. 

The  remaining  proposition  urged  in  support  of 
this  ground  of  demurrer  is  the  laches  of  appellant. 
Laches  is  not  a  ground  of  demurrer;  the  usual  and 
])roper  method  of  raising:  it  is  by  answer.  — Frr;?r7i 
r.  Woodruf,  25  Colo.  339-352;  >a?rpZa;z/  v.  Park 
Couvtij,  29  Colo.  57-60. 

From  a  ci'itical  examination  of  the  conii)laint  we 
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cannot  say,  that  it  presents  defects  so  substantial  in 
their  nature  and  so  fatal  in  flieir  character  as  to 
autliorize  the  court  to  say — ^taking  all  the  facts  to  be 
admitted — that  they  furnish  no  cause  of  action  whatr 
ever. — Herfort  v.  Cramer,  7  Colo.  483-488. 

From  a  careful  examination  of  the  complaint  we 
arrive  at  the  conclusion  that  the  second  ground  of 
demurrer,  that  the  complaint  is  ambiguous,  unintelli- 
gible and  uncertain,  is  not  well  taken. 

The  judgment  will  be  reversed  and  the  cause 
remanded.  Reversed. 


[No.  2357.] 

BuzANEs  V.Frost. 

1.  Bills  and  Notes— Verdicts. 

In  an  action  upon  a  promissory  note,  where  the  only  issue 
was  as  to  the  delivery  of  the  note,  the  fact  that  in  a  verdict 
for  plaintiff  the  Jury  omitted  to  find  the  amount  of  the  recovery, 
worked  no  prejudice  to  defendant. 

2.  Appellate  Practice — Abstract  of  Record — Instructions. 
Where  a  Jury  after  retiring  for  deliberation .  returned  into 

court  and  requested  further  instructions,  which  request  was 
denied  by  the  court,  and  the  abstract  of  record  contains  neither 
the  instructions  given  nor  the  request  for  further  instructions,  it 
will  be  presumed  that  no  error  was  committed  In  denying  the 
request. 

Appeal  from  the  County  Court  of  Teller  County. 

Mr.  George  H.  Kohn,  for  appellant. 
•  Mr.  Charles  J.  Perkins,  for  appellee. 

GUNTER,  J. 

Action  upon  promissory  note  by  indorsee.  Ver- 
dict and  judgment  for  plaintiff.    Defendant  appeals. 

1.  Mills'  Annotated  Code,  sec.  200,  prescribes 
that  when  a  verdict  is  for  plaintiff  in  an  action  for  the 
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recovery  of  money,  the  jury  shall  find  the  amount  of 
the  recovery.  The  verdict  rendered  was:  **We,  the 
jury,  duly  impaneled  and  sworn  to  try  the  above 
entitled  cause,  do  find  the  issues  therein  joined  in 
favor  of  the  plaintiff.    J.  D.  Bransford,  foreman/' 

It  is  contended  that  this  verdict  violates  the 
section  of  the  code  cit^d,  and  that  such  violation  is 
fatal  to  the  judgment. 

The  only  question  of  fact  before  the  jury  was 
whether  or  not  the^note  was  delivered.  If  the  ver- 
dict upon  this  question  was  for  the  plaintiff,  then  he 
was  entitled  to  a  judgment  for  the  full  amount  of 
the  note,  principal  and  interest;  if  for  defendant, 
then  he  was  entitled  to  a  judgment  of  dismissal  and 
for  costs.  The  verdict  was  responsive  to  the  only 
issue  before  the  jury,  and  the  omission  to  find  the 
amount  of  the  recovery  therein  worked  no  prejudice 
to  the  defendant.  As  this  omission  worked  no  preju- 
dice, it  does  not  constitute  reversible  error. — Hutch- 
inson V.  Inyo  County,  61  Cal.  119. 

2.  It  is  said  the  jurj',  being  unable  to  agree, 
returned  into  court  and  asked  to  be  further  in- 
structed; that  the  court  denied  the  request  and 
therein  violated  section  192  Mills'  Annotated  Code, 
which  provides  that  if  the  jury  after  retirement  for 
deliberation  desire  to  be  informed  on  any  point  of 
faw  arising  in  the  cause,  they  shall  be  brought  into 
court  and  receive  such  desired  information. 

Neither  the  instructions  given  by  the  court,  nor 
the  request  of  the  jury  for  an  additional  instruction, 
is  contained  in  the  abstract  of  the  record.  For  aught 
that  appears  in  the  abstract,  the  court  may  have 
covered  the  point  upon  which  additional  informa- 
tion was  requested  in  its  charge,  or  it  might  have 
constituted  error  by  the  court  to  instruct  upon  the 
point  submitted.  This  being  true,  we  must  presume 
that  no  error  was  committed  bv  the  court  in  refus- 
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ing  to  further  instruct  the  jury.  Seeing  no  reason 
for  a  reversal  upon  either  of  the  alleged  errors 
argued,  the  case  must  be  affirmed. 

A-ffirmed, 

[No.  2982.1 

19    8901 

3—*^'.     The  City  Council  of  the  City  of  Cripple  Creek 

'l    is"     ^M  TT 

1(20    2551  ET  AL.  V.  HaNLEY  ET  AL. 

1.  City    Councils — Contested    Election^ — Jurisdiction — Constitu- 

tional Law. 
Section  4490  Mills'  Ann.  Stats.,  conferring  upon  city  coun- 
cils jurisdiction  to  determine  the  election  and  qualification  ot 
their  own  memhers,  is  constitutional. 

2.  Certiorari — Jurisdiction. 

District  courts  have  jurisdiction  to  review  the  action  of 
inferior  courts  and  tribunals  upon  writ  of  certiorari  only  as  to 
the  question  of  jurisdiction  of  the  inferior  court  or  tribunal. 

3.  Same — City  Councils — Contested  Election. 

The  district  court  had  no  jurisdiction  on  certiorari  to  review 
the  action  of  a  city  council  in  a  matter  of  contest  of  election 
of  its  members,  and  to  determine  whether  the  action  of  the 
council  in  such  contested  election  was  justified  by  the  evidence. 

Appeal  from   the  District  Court  of  Teller   County. 

Messrs.  Temple  &  Crump,  Mr.  James  Owen,  Mr. 
George  H.  Kohn  and  Mr.  Charles  C.  Butler,  for 
appellants.  j 

Mr.  Frank  J.  Hangs  and  Mr.  G.  Q.  Richmond, 
for  appellees. 

Mr.  E.  C  Stimson,  of  counsel. 

Gunter,  J. 

A  contest  before  the  council  of  the  city  of  Cripple 
Creek  resulted  in  that  body  unseating  contestees 
(appellees) — aldermen  holding  certificates  of  elec- 
tion— and  seating  opposing  candidates,  contestants 
Van  der  Weyden  and  Storey.     Contestees  brought 
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certiorari  in  the  district  court  to  review  this  action, 
and  therein,  by  judgment,  obtained  its  .annulment. 
From  such  judgment  is  this  appeal. 

The  return  made  to  the  writ  of  certiorari  showed 
the  filing;  of  the  petitions  of  contest  with  the  city 
council,  the  issuance  and  service  of  notice  of  contest, 
the  appearance  of  contestees  in  person  and  by  coun- 
sel, the  hearing  upon  the  merits  and  the  resolution 
of  the  council  unseating  contestees  and  seating  con- 
testants. After  this  return  was  in,  on  motion  of 
appellees  (contestees  and  plaintiffs  below)  the  court 
ordered,  and  appellants  made,  supplemental  return 
containing  the  evidence  heard  before  the  council 
upon  the  trial  of  the  merits  of  the  contest.  The  case 
was  heard  in  the  district  court  upon  such  original 
and  supplemental  returns. 

Appellants  have  brought  to  this  court  the  record 
upon  which  the  case  was  heard  in  the  district  court, 
that  is,  the  record  of  the  proceedings  before  the 
council  as  set  out  in  the  return  to  the  writ  of  cer- 
tiorari, except  the  evidence  heard  before  the  council 
upon  the  trial  of  the  merits  of  the  case. 

**The  members  of  the  city  council  *  •  • 
shall  be  judges  of  the  election  returns  and  qualifica- 
tion of  their  own  members." — 2  Mills'  Ann.  Stats., 
sec.  4490;  Booth  v.  County  Court,  18  Colo.  561,  564. 

It  was  competent  for  the  legislature  to  confer 
this  jurisdiction  upon  the  city  council. — Colo.  Const, 
art.  Vn,  sec.  12;  People  v.  Londoner,  13  Colo.  312, 
313. 

The  facts  pertinent  to  the  jurisdiction  of  this 
case  bv  the  citv  council  are  ascertained  from  the 
return  to  the  writ  of  certiorari. — People  ex  rel.  v. 
County  Comrs.,  27  Colo.  86,  89;  Comrs.  v.  Harper, 
38  111.  103;  Comrs.  v.  Supervisors,  27  111.  140. 

The  return  to  the  writ  of  certiorari  shows  that 
the  question  of  jurisdiction  in  the  city  council  to 
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determine  the  contest  was  not  raised  before  that 
body,  that  the  evidence  adduced  went  to  the  merits 
of  the  action,  and  it  further  shows  jurisdiction  in  the 
city  council  of  subject-matter  and  of  parties. 

Appellees  contend  that  the  district  court  had 
power  upon  certiorari  to  determine  whether  the  evi- 
dence taken  before  the  council  was  suflScient  to  justify 
it  in  ousting  appellees  and  seating  contestants,  that 
the  evidence  did  not  justify  the  city  council  in  such 
action  and  that,  therefore,  the  district  court  was  right 
in  annulling  the  action  of  the  city  council,  and  the 
judgment  of  the  district  court  to  such  eflFect  should 
be  upheld. 

If  the  district  court  was  confined  to  the  question 
of  the  jurisdiction  in  the  city  council  of  the  subject- 
matter  of  the  contest  and  of  thfe  parties  thereto,  and 
it  appeared  from  the  return  to  the  writ  of  certiorari 
that  the  city  council  had  such  jurisdiction,  then  the 
district  court  should  have  dismissed  the  writ.  If  it 
acted  otherwise  under  such  conditions,  its  judgment 
should  be  reversed. 

Chapter  31  Civil  Code  .of  Colorado,  1877,  en- 
titled **Writ  of  Certiorari  and  Prohibition,"  is  a 
literal  copy  of  the  then-existing  code  of  California 
upon  the  same  subject.— Cal.  Pr.  Act  (Parker),  sees. 
455,  465. 

^'In  adopting  the  laws  of  a  sister  state,  the  gen- 
eral rule  is  that  the  legislature  adopts  also  the  set- 
tled construction  given  those  laws  by  the  courts  of 
such  state,  and  our  legislature  is  presumed  to  have 
done  so  in  these  instances.'' — Stebhins  v,  Anthony 
et  al.,  5  Colo.  348,  356;  Bradbury  v.  Davis,  5  Colo. 
265,  270. 

In  Henderson  v.  Johns,  13  Colo.  280,  285,  in 
interpreting  a  provision  of  the  Code  of  Civil  Pro- 
cedure of  1877,  it  was  said : 

'^This  was  the  established  rule  in  California, 
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from    which   state   our   code   is   largely   borrowed. 

•  •  *  By  a  familiar  rule  of  construction,  by  tak- 
ing this  statute  our  legislature  will  be  held  to  have 
adopted  it  as  construed  at  that  time  by  the  court  of 
last  resort  in  the  state  from  which  it  was  taken. '  ^ 

In  Orman  v.  Bowles,  18  Colo.  463,  468,  in  con- 
struing a  statute  in  accordance  with  the  interpreta- 
tion thereof  by  the  courts  of  the  state  from  which  it 
was  taken,  it  was  said: 

*  *  Under  a  familiar  rule,  by  adopting  this  statute 
we  accepted  this  construction.**— Germama  Life  Ins. 
Co.  V.  RosS'Lewin,  24  Colo.  43,  50  and  51;  Shreves 
V.  Chessrmn,  69  Fed.  785,  788. 

In  1860,  in  Whitney  v.  B.  of  D.,  14  Cal.  480,  496, 
Mr.  Justice  Stephen  J.  Field  participating,  sections 
456  and  462  of  the  California  practice  act — literally 
the  same  as  sections  291  and  297  of  our  civil  code 
of  1877 — ^were  construed,  the  court  at  pages  499  and 
500,  saying : 

**We  have  already  seen  that  the  writ  can  be 
granted  only  where  the  jurisdiction  of  the  inferior 
tribunal  has  been  exceeded;  and,  taking  these  two 
provisions  together,  it  is  clear  that  the  courts  are 
confined  to  the  determination  of  the  question  of  juris- 
diction. Beyond  this,  they  have  no  right  or  authority 
to  go;  and  they  have  nothing  whatever  to  do  with 
the  proceedings  before  the  inferior  tribunal,  except 
so  far  as  an  examination  of  such  proceedings  is 
necessary   for  the  determination   of  this   question. 

•  *  *  It  brings  up  no  issue  of  law  or  fact  not 
involved  in  the  question  of  jurisdiction.  Under  no 
circumstances  can  the  review  be  extended  to  the 
merits.  Upon  every  question,  except  the  mere  ques- 
tion of  power,  the  action  of  the  inferior  tribunal  is 
final  and  conclusive  •  *  *  the  cases  are  numer- 
ous to  the  effect  that  the  review  may  be  extended  to 
every  issue  of  law  and  fact  involved  in  the  question 
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of  jurisdiction,  and  that  not  only  the  record,  but  the 
evidence  itself,  when  necessary  to  the  determination 
of  this  question,  must  be  returned.  The  latter  is  the 
more  reasonable,  and,  we  think,  the  true  rule.'* 

See  also  Henshaiv  v.  Board  of  Sup.  of  Butte 
County,  19  Cal.  157,  decided  in  1861. 

*^  ^Has  exceeded  the  jurisdiction  of  such  tri- 
bunal, board,'  etc.,  and  *has  regularly  pursued  the 
authority  of  such  tribunal,  board,'  etc.,  as  expressed 
in  these  two  respective  sections  of  the  practice  act, 
present  substantially  the  same  idea.  Mere  irregular- 
ity intervening  in  the  exercise  of  an  admitted  juris- 
diction— mere  mistakes  of  law  committed  in  conduct- 
ing the  proceedings  in  an  inquiry  which  the  board 
had  authority  to  entertain — as,  for  instance,  the 
admission  of  evidence  not  the  best  in  degree,  or  not 
applicable  to  the  issue  in  hand,  are  not  to  be  con- 
sidered here  upon  certiorari,  otherwise  that  writ  is 
to  be  turned  into  a  writ  of  error.  •  •  *  Juris- 
diction is  the  power  to  hear  and  determine — ^this  is 
its  general  definition.  Jurisdiction,  as  applied  to  a 
particular  claim  or  controversy,  is  the  power  to  hear 
and  determine  that  controversy.  The  mere  grounds 
upon  which  the  determination  is  reached  may  or  may 
not  be  correct  in  themselves.  These  may  be  sup- 
ported by  evidence  inadmissible  when  tested  by  the 
rules  governing  the  introduction  of  evidence.  The 
reasons  given  for  the  conclusion  arrived  at  may  or 
may  not  be  such  as  address  themselves  to  the  judg- 
ment of  others;  but  erroneous  views  entertained,  or 
incorrect  reasons  assigned,  or  evidence  erroneously 
admitted  in  deciding  the  controversy,  do  not  make  a 
case  of  want  of  jurisdiction.'' — C.  P.  B.  R.  Co.  \k 
Placer  Co.,  43  Cal.  365.    (Decided  in  1872.) 

Sections  403  and  409  of  the  Civil  Practice  Act 
of  Nevada,  as  it  stood  in  1866,  and  as  it  still  stands, 
was  a  literal  adoption  of  the  above  sections  from  the 
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California  Practice  Act.  The  sections  were  construed 
in  1866  in  Maynard  v.  Railey,  2  Nevada  314.  Therein 
it  is  said: 

"If  it  appear  that  the  jurisdiction  of  such  tri- 
bunal, board,  or  oflScer  has  not  been  exceeded,  there 
is  no  foundation  for  the  writ.  The  expression 
employed  in  the  latter  section  above  quoted,  that  the 
inquiry  shall  extend  no  further  than  to  detenuine 
whether  the  inferior  tribunal  ^has  regularly  pursued 
its  authority, '  certainly  does  not  authorize  an  inquiry 
into  anv  irregularity  or  question  beyond  that  of  juris- 
diction! If  the  issuance  of  the  writ  is  only  permitted 
when  an  inferior  tribunal,  board,  or  officer  has 
exceeded  his  or  its  jurisdiction,  it  is  clear  that  no 
other  question  but  that  of  jurisdiction  can  be 
inquired  into  upon  its  return.  A  mere  irregularity, 
however  gross  it  may  be,  cannot  properly  be  the 
subject  of  inquiry  upon  it.  Hence,  we  will  confine 
our  considerations  to  the  question  of  jurisdiction 
simply. ' ' 

Also  Phillips  V.  Welsh,  12  Nev.  158,  and  Riley  v. 
King  (Ariz.),  25  Pac.  798. 

The  settled  interpretation  of  chapter  31  Civil 
Code,  1877,  in  the  state  from  which  it  was  taken  at 
the  time  of  its  adoption,  was  that  u])on  certiorari 
could  be  considered  only  the  question  of  jurisdiction 
in  the  tribunal,  the  judgment  of  which  was  sought 
to  be  reviewed.  The  province  of  certiorari  as  defined 
by  chapter  31  is  substantially  the  same  as  at  common 
law,  and  it  seems  to  be  **woll  settled  that  a  common- 
law  certiorari  tries  nothing  hut  the  jurisdiction,  and, 
incidentally,  the  regularity'  of  the  proceedings  upon 
which  the  jurisdiction  depends.  It  brings  up  no 
issue  of  law  or  fact  not  involved  in  the  question  of 
jurisdiction." — Whitney  r.  B.  of  /).,  supra,  500. 

Chapter  28— "Of  "the  Writ  of  Certiorari  and 
Prohibition" — of  our  present  code  is  substantially  the 
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same  as  chapter  31  of  the  code  of  1877.  Section  303 
of  chapter  28,  which  section  defines  the  extent  of 
the  review  by  certiorari,  is  literally  the  same  as  sec- 
tion 297  of  the  code  of  1877.  The  code  of  1887,  as 
to  certiorari,  is  substantially  the  same  as  the  common- 
law  writ  of  certiorari. 

**The  writ  of  certiorari  provided  by  chapter  28 
of  the  code  of  civil  procedure  is  the  same  in  substance 
as  the  common-law  writ  which  lies  for  the  removal  of 
causes  from  an  inferior  to  a  superior  tribunal." — In 
re  Rogers,  14  Colo.  18,  19. 

*^It  is  quite  true,  proceedings  by  way  of  certiorari 
are  regulated  by  our  code  ;but  in  no  general  particular 
do  the  proceedings  differ  from  those  which  prevailed 
before  its  enactment,  nor  are  they  governed  by  any 
other  principles  than  those  which  formerly  controlled 
its  exercise.  This  is  the  result  of  the  adjudications 
in  the  several  courts.'* — Ellis  v.  The  People,  15  Colo. 
App.  342,  344. 

At  common  law  the  writ  of  certiorari  presented 
for  review  only  the  question  of  jurisdiction.— 4th 
Ency.  P.  &  P.,  90 ;  6th  Cyc,  807. 

We  are  justified,  then,  in  concluding  that  under 
the  California  Practice  Act  only  the  question  of  juris- 
diction could  be  considered  in  the  review  provided 
through  the  writ  of  certiorari.  This  was  the  estab- 
lished construction  when  we  adopted  the  chapter  as 
to  certiorari  of  the  California  Practice  Act,  and  by  the 
adoption  we  are  committed  to  sucb  construction.  Our 
present  and  past  sections  of  the  code  with  reference 
to  certiorari  are  substantiallv  the  same  as  at  com- 
mon  law.  There,  only  the  question  of  jurisdiction 
could  be  inquired  into  upon  certiorari.  We  would  be 
justified  in  following  the  California  construction  an'l 
the  common-law  construction  if  our  appellate*  tri- 
bunals had  failed  to  rule  the  question;  we  thinV, 
however,  that  our  appellate  tribunals  have  expressly 
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committed  themselves  to  the  same  rule  as  obtained  at 
common  law  and  in  California. 

In  Aldermen  of  Denver  v.  D arrow,  13  Colo.  460, 
Darrow,  an  alderman  removed  by  resolution  of  the 
board  of  aldermen,  filed  a  petition  for  certiorari  in 
the  district  court  to  review  such  action.  A  general 
demurrer  to  the  petition  was  overruled  and  judgment 
entered  in  accordance  with  the  prayer  thereof. 
Therefrom  respondents  appealed.  One  of  the  points 
ruled  upon  appeal  was  whether  the  court  was  con- 
fined upon  certiorari  to  the  question  of  jurisdiction 
in  the  tribunal,  the  action  of  which  was  sought  to  be 
reviewed. 

In  determining  this  question,  section  329  of  the 
code  (Gen.  St.  1863),  being  section  297  of  the  Civil 
Code  of  1877,  section  462  of  the  Practice  Act  of  Cali- 
fornia, and  section  303  of  our  present  code  (Mills' 
Ann.  Code,  defining  when  certiorari  will  lie),  was 
quoted  and  construed,  and  in  doing  so  the  court  said : 

^  *  It  is  clear  that  the  courts  are  confined  upon 
certiorari  to  the  question  of  jurisdiction,  and  the  reg- 
ularity of  its  exercise,"  and  after  quoting  Whitney  v. 
Board  of  Delegates,  supra;  R.  R.  Co.  v.  Placer  Co., 
supra,  approvingly,  proceeds: 

*' While  power  is  vested  in  the  courts  by  cer- 
tiorari to  review  the  proceedings  of  all  inferior  juris- 
dictions, to  correct  jurisdictional  errors,  they  will  not 
rejudge  their  judgments  on  the  merits.  The  correc- 
tional power  extends  no  further  than  to  keep  them 
within  the  limits  of  their  jurisdiction,  and  to  compel 
them  to  exercise  it  with  regularity. ' ' 

The  action  of  the  lower  court  is  then  approved 
in  granting  the  writ  of  certiorari,  because  it  appeared 
from  the  record  that  the  council  in  passing  the  resolu- 
tion complained  of  was  without  personal  jurisdiction 
of  Darrow. 
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In  V.  P.  Ry.  Co.  i\  Bowler,  4  Colo.  A])]).  25,  27, 
the  court  said: 

**The  writ  of  certiorari,  under  our  practice  and 
statute,  is  undoubtedly  designed  to  be  what  it  is 
defined  in  the  act — a  writ  of  review.  *  *  *  It 
cannot  be  issued,  however,  according  to  the  express 
limitations  of  the  act,  except  where  the  inferior  tri- 
bunal is  entirely  without  jurisdiction,  and  where  also 
no  appeal  will  lie  from  the  judgment,  and  no  other 
plain,  adequate  and  speedy  remedy^  is  provided  by 
the  statutes  of  the  state.  Tt  seems  to  us  that  neither 
of  these  considerations  exists.*' 

Tn  Ellis  V.  The  People,  15  Colo.-App.  341,  344, 
it  was  said : 

**Tt  is  quite  true  proceedings  bj'  way  of  certiorari 
are  regulated  by  our  code,  but  in  no  general  par- 
ticular do  the  proceedings  differ  from  those  which 
prevailed  before  its  enactment,  nor  are  they  governed 
by  any  other  principles  than  those  which  formerly 
controlled  its  exercise.  This  is  the  result  of  the 
adjudications  in  the  several  courts.  *  *  •  The 
sole  object  of  these  proceedings  is  to  review  the  judg- 
ment of  the  court  below.  The  proceedings  are  not 
had  on  the  merits  of  the  controversy,     *     *     *." 

State  Board  of  Land  Commissioners  r.  Carpen- 
ter, 16  Colo.  Apy).  436,  was-an  original  action  against 
the  state  board  of  land  commissioners  and  the  lessee 
to  cancel  a  lease.  Tt  resulted  in  a  judgment  of  can- 
cellation. On  appeal  it  was  contended  by  appellants 
(defendants  below)  that  the  remedy  of  appellees 
(plaintiffs  below)  to  review  the  action  of  the  state 
land  board  was  certiorari.  The  court  thought  differ- 
ently, affirmed  the  action  of  the  trial  court,  and  in 
the  course  of  the  opinion,  said : 

**This  suit  goes  to  the  merits  of  the  case,  to 
determine  whether,  on  the  facts,  the  board  could 
cancel  the  lease  of  appellees,  and  relet  to  Joyce  (one 
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of  appellants).  Upon  an  investigation  of  the  merits 
of  the  case,  the  relief  of  appellees  is  dependent.  Such 
is  not  the  province  of  certiorari.'^ 

See  also  People  ex  rel,  v.  County  Comrs.,  27 
Colo.  86. 

At  common  law  upon  certiorari  only  the  ques- 
tion of  jurisdiction  could  be  considered.  The  Cali- 
fornia Practice  Act  in  effect  re-enacted  the  common 
law  as  to  the  province  of  certiorari.  The  California 
Practice  Act  was  adopted  by  Colorado  as  to  certiorari 
in  1877,  and  such  act  is  sul3stantially  the  law  to  this 
date.  This  act  had  been  repeatedly  construed  before 
its  adoption  by  our  state.  We  are  presumed  in 
adopting  the  statute  to  have  adopted  such  construc- 
tion unless  some  strong  reason  appears  to  the  con- 
trary. Such  reason  does  not  appear.  The  courts  of 
this  state,  in  construing  our  chapter  upon  certiorari 
and  the  particular  provisions  now  under  considera- 
tion, have  cited  approvingly  the  California  decisions 
construing  this  chapter,  and  particularly  the  sections 
under  consideration.  Our  appellate  courts  have  held 
that  the  province  of  certiorari  is  to  inquire  only  into 
the  question  of  jurisdiction.  We  conclude,  therefore, 
that  the  lower  court  should  have  confined  itself  to. 
this  question.  If  it  had  done  so,  as  it  appeared  that 
the  city  council  had  jurisdiction  of  the  contest,  the 
district  court  should  have  dismissed  the  writ.  This 
it  did  not  do,  and  therein  erred.  For  this  reason  the 
decision  should  be  reversed. 

Reversed. 

[No.  2983.]  fli  |g| 

The  City  Council  of  the  City  of  Cripple  Creek  et 
AL.  V.  The  People  ex  rel.  Ferguson. 

1.    Offices    and    Officers — Title    to    Office — IMandamue — Jurisdic- 
tion. 
Where  a  party  is  in  actual  possession  of  an  office  under  an 
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election  or  commission,   and  exercising  its   duties  under  color 
of  right,  his  title  to  the  office  cannot  be  tried  or  tested  by  man- 
damus. 
2.     Same— City  Councils. 

Where  a  city  council  in  a  contest  for  the  seat  of  one  of  its 
members  by  resolution  unseated  the  contestee  who  had  received 
the  certificate  of  election  and  qualified,  and  seated  in  his  stead 
the  contestor,  and  the  contestor  entered  upon  the  discharge  of 
his  duty  as  a  member  of  the  council,  an  action  of  mandamus 
would  not  lie  against  the  other  members  of  the  city  council 
to  compel  them  to  restore  the  contestee  to  his  position  as  a 
member  of  the  council. 

Appeal  from  the  District  Court  of  Teller  County. 

Mr.  Charles  C.  Butler,  Mr.  James  Owen,  Mr. 
George  IT.  Kohn  and  Messrs.  Temple  &  Crump,  for 
appellants. 

Mr.  Frank  J.  Hangs  and  Mr.  G.  Q.  Richmond, 
for  appellee. 

Mr.  E.  C.  8timson,  of  counsel. 

GUNTER,  J. 

Relator,  candidate  for  the  position  of  alderman 
of  the  city  of  Cripple  Creek,  received  a  certificate  of 
election  and  (lualified.  A  contest  before  the  council 
by  his  opponent,  Matthews,  resulted  in  a  resolution 
purporting  to  unseat  relator  and  to  seat  Matthews. 
After  such  action  of  the  council  Matthews  entered 
upon  the  discharge  of  his  duties  as  a  member  thereof, 
and  was  in  the  discharge  of  such  duties  at  the  time 
of  the  bringing  of  this  action.  Relator  brought  this 
action  (mandamus*)  whereby  he  sought  to  be  restored 
to  the  position  of  alderman.  The  action  was  against 
the  council  of  the  city  of  Cripple  Creek,  the  mayor 
thereof,  and  the  members  of  the  council  other  than 
Matthews.  An  alternative  writ  of  mandamus  was 
issued.  To  this  appellants  (defendants  below)  de- 
murred and  the  demurrer  was  overruled.    Appellants 
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answered  setting  up  two  grounds  of  defense.  Relator 
demurred  to  the  second  ground,  which  demurrer  was 
sustained.  Error  is  assigned  by  appellants  to  the 
ruling  sustaining  this  demurrer  to  their  second 
ground  of  defense,  and  as  the  ruling  upon  the  ques- 
tion thus  presented  will  probably  finally  dispose  of 
the  case,  we  confine  ourselves  to  its  consideration. 
From  this  second  defense  it  appears  that  relator 
received  a  certificate  of  election  as  membei  of  the 
council  of  the  city  of  Cripple  Creek,  and  qualified  as 
such.  Thereafter  Matthews,  his  opponent,  insti- 
tuted against  him  a  contest  before  the  council  which 
ended  in  a  resolution  unseating  relator  and  awarding 
the  seat  to  the  contestant,  Matthews.  The  latter 
qualified  pursuant  to  such  action  of  the  city  council, 
and  entered  upon  the  discharge  of  his  duties  as  a 
member  thereof,  and  was  in  such  discharge  on  the 
27th  of  May,  at  the  time  of  the  institution  of  this 
proceeding  (mandamus)  brought  to  compel  the 
restoration  of  relator,  the  ofiSce  then  being  filled  by 
Matthews. 

This  court  cannot  compel  the  council  in  this  pro- 
ceeding to  admit  relator  and  exclude  Matthews  with- 
out inquiring  into  the  title  of  such  respective  parties. 
The  chapters  of  our  code  upon  *  *  Actions  for  the  Usur- 
pation of  an  Ofiice  or  Franchise''  and  ^'Of  the  Writ 
of  Mandamus, ' '  were  adopted  from  the  code  of  Cali- 
fornia.— Practice  Act  of  Cal.  (Parker),  chapters  27, 
49 ;  Civil  Code  of  Colorado  1877,  chapters  25  and  32 ; 
Mills'  Ann.  Code,  chapters  27  and  29. 

These  chapters  had  been  construed  by  the  courts 
of  California  before  their  enactment  here.  Such  con- 
struction we  adopted  with  the  chapters  and  should 
follow. — The  City  Council  of  the  City  of  Cripple 
Creek  et  al.  v.  Hanley  et  al.,  ante,  p.  390,  decided  at 
the  present  term,  and  authorities  there  cited. 

**It  is  a  rule  of  general  application  that  where 

26 
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there  is  any  other  specific  legal  remedy  for  the  party 
complaining,  the  writ  of  mandamus  will  not  lie.  But 
where  there  is  no  other  adequate  specific  remedy, 
resort  may  he  had  to  this  high  judicial  writ.  *  *  • 
The  principle  which  seems  to  lie  at  the  foundation 
of  applications  for  this  writ  and  the  use  of  it  is,  that 
whenever  a  legal  right  exists  the  party  is  entitled  to 
a  legal  remedy,  and  when  all  others  fail,  the  aid  of 
this  mav  be  invoked.  *  *  *  The  established  rule 
of  the  common  law  upon  this  subject  stands  unshaken 
and  unimpaired  by  any  of  the  modern  cases.  But  if 
any  doubt  can  remain  upon  this  question,  or  if  the 
mere  weight  of  authority,  either  as  regards  the  num- 
ber of  authorities,  or  the  respectability  of  their 
source,  is  against  the  proposition,  the  statutes  of  this 
state  unquestionably  settle  the  point  beyond  all  fur- 
ther controversy.  *  •  •  While  the  defendant  is 
actually  in  possession  of  the  office,  duly  sworn  and 
admitted,  and  exercising  the  duties  as  officer  de 
facto,  he  is  prima  facie  entitled  to  it ;  such  is  the  pre- 
sumption of  law;  and  in  the  second  place,  while  the 
defendant  is  thus  ini  the  office,  under  the  color  of  law- 
ful right,  and  claiming  to  be  the  lawful  incumbent, 
his  title  to  the  office  cannot  be  tried  upon  mandamus ; 
and  thirdly,  the  statute  has  provided  a  plain,  speedy, 
and  adequate  remedy  at  law  by  the  Practice  Act, 
which  provides  for  an  action  *  against  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  the  state. ' 

' '  We  consider  that  it  is  a  well-settled  rule  of  the 
common  law,  that  the  title  to  an  office  cannot  be  tried 
by  mandamus.  A  mandamus  can  give  no  right,  not 
even  the  right  of  possession,  although  it  may  enforce 
one.  *  *  *  The  authorities  to  sustain  the  posi- 
tion, that  mandamus  will  not  lie  when  the  office  is 
full,  are  very  numerous,  but  we  propose  to  cite  only 
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a  few  of  them.  *  *  *  Though  a  mandamus  to 
admit  to  an  office  gives  no  title,  yet  it  will  not  be 
granted  when  there  is  an  officer  de  facto,  though  that 
officer  be  in  under  a  temporary  mandamus,  obtained 
by  collusion,  and  claim  under  the  same  election  with 
the  applicant;  for  the  remedy  is,  to  try  the  title  to 
the  office  de  facto  or  on  information  in  the  nature  of  a 
quo  ivarranto.  •  *  *  Where  the  office  is  already 
filled  by  a  person  who  has  been  admitted  and  sworn, 
and  is  in  by  color  of  right,  a  mandamus  is  never 
issued  to  admit  another  person.  The  proper  remedy 
in  the  first  instance,  is  by  an  information  in  the 
nature  of  a  quo  warranto,  by  which  the  rights  of  the  ' 
parties  may  be  tried." — People  v.  Olds,  3  Gal.  167; 
People  r.  Scqnnell,  7  Cal.  432;  Meredith  v.  Board 
of  Supervisors,  50  Cal.  433. 

These  cases  were  decided  before  the  adoption  of 
our  code.  Kelley  t\  Edwards,  69  Cal.  460,  decided 
since,  shows  an  adherence  to  the  doctrino  enunciated 
in  the  above  cases. 

''When  a  person  is  in  actual  possession  of  an 
office  under  an  election  or  commission,  and  exercis- 
ing its  duties  under  color  of  right,  his  title  to  the 
office  cannot  be  tried  or  tested  on  mandamus.  This 
is  the  established  doctrine,  both  in  England  and  the 
United  States,  and  might  be  supported  by  almost 
innumerable  decisions." — Henderson  v.  Glynn,  2 
Colo.  App.  303,  305. 

Tn  this  opinion  the  following  citation  (High 
Extra.  Rem.,  §49),  is  quoted  approvingly: 

*'And  the  rule  may  now  be  regarded  as  estab- 
lished by  an  overwhelming  current  of  authority,  that 
when  an  office  is  already  filled  bv  an  actual  incum- 
bent,  exercising  the  functit)ns  of  the  office  de  facto, 
and  under  color  of  right,  mandamus  will  not  lie  to 
comi)el  the  admission  of  another  claimant,  nor  to 
determine  the  disputed  question  of  title." 
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People  r.  Londoner,  13  Colo,  314,  construes  the 
chapter  on  usurpation  of  an  office  quo  warranto  in 
harmony  with  the  California  decisions. 

We  are  justified  in  holding  the  law  to  be  as  above 
announced;  that  is,  if  Matthews  was  in  actual  pos- 
session of  the  office  of  alderman  under  an  election  or 
commission,  and  exercising  its  duties  imder  color  of 
right,  his  title  to  the  office  cannot  be  tried  or  tested 
on  mandamus. 

^'An  officer  de  facto  is  one  who  executes  the 
duties  of  an  office  under  some  color  of  right,  some 
pretense  of  title,  either  by  election  or  appointment." 
— Hooper  v.  Goodwin,  48  Me.  79,  80. 

*^A  person  actually  in  office  by  some  right  or 
title — not  a  mere  usurper  or  intruder,  although  not 
legally  appointed  or  elected  thereto,  or  qualified  to 
hold  the  same — is  still  an  officer  de  facto,  or  in  fact, 
and  as  a  matter  of  public  convenience  and  utility 
his  acts,  while  so  in  office,  are  held  valid  and  binding 
as  to  third  persons.'^ — In  re  Ah  Lee,  5  Fed.  809;  6 
SavTyer,  410;  Jeffords  v.  Hines  (Ariz.),  11  Pac.  351. 

According  to  the  allegations  of  the  second 
defense  we  think  Matthews  was  a  de  facto  officer; 
that  is,  was  in  actual  possession  of  the  office  of  alder- 
man under  an  election  or  commission,  and  exercising 
its  duties  under  color  of  right.  This  being  true  and 
it  being  necessary  to  inquire  into  and  determine  the 
legality  of  his  title  in  order  to  determine  whether 
mandamus  should  issue,  then  this  action  involved 
the  determination  of  the  title  of  a  de  facto  officer ;  as 
this  could  not  be  done  in  a  proceeding  of  this  nature^ 
the  action  was  misconceived  and  the  lower  court 
erred  in  overruling  the  demurrer  to  such  secK)nd 
ground  of  defense. 

Board  of  Trustees  v.  The  People  ex  rel.  Keith, 
13  Colo.  App.  553,  is  cited  as  contra  the  conclusion 
we  have  reached.     We  think  not.     The  point  here 
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decided  was  not  made  or  ruled  in  that  case.  Further, 
the  facts  there  involved  were  different  from  those 
here  presented. 

We  have  not  ruled  other  points  made  because  the 
determination  of  this  one  tjuestion,  it  is  thought,  will 
be  decisive  of  the  case. 

Judgment  will  be  reversed  with  instructions  to 
the  lower  court  to  overrule  the  demurrer  to  the  sec- 
ond ground  of  defense  in  appellants'  answer. 

Judgment  reversed.  Reversed. 


[No.  2899.] 

The  City  Council,  of  The  City  op  Cripple  Creek  et 
AL.  V.  The  People  ex  rel.  Hanley  et  al. 

Error  to  the  District  Court  of  Teller  County. 

Mr.  Charles  C.  Butler,  Mr.  James  Owen,  Mr. 
Geo.  H.  Kohn  and  Messrs.  Temple  &  Crump,  for 
plaintiffs  in  error. 

Mr.  Frank  J.  Hangs  and  Mr.  G.  Q.  Richmond, 
for  defendants  in  error. 

Mr.  E.  C.  Stimson,  of  counsel. 

GUNTER,    J. 

This  case  presents  the  same  question  as  ruled  in 
The  City  Council  of  the  City  of  Cripple  Creek  et  al., 
appellants,  v.  The  People  ex  rel.  Ferguson,  appellee. 
No.  2983,  decided  at  the  present  term  of  this  court, 
ante,  p.  399,  and  for  the  same  reason  as  justified  the 
reversal  of  that  case  this  must  be  reversed. 

Reversed. 

[No.  2361.1 

The  Big  Hatchet  Consolidated  Mining  Company 

v.   COLVIN   ET  AL. 

1.     Mines  and  Mining — Right  to  Foilow  Dip  of  Vein. 

The  right  to  follow  a  vein  on  its  dip  Into  territory  belong- 
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Ing  to  another  Is  dependent  upon  full  ownership  of  the  apex, 
and  the  departure  of  the  vein  from  the  side  line  of  the  owner's 
claim,  the  end  lines  of  which  must  be  parallel. 

2.  Mlnea  and  Mining — End  Line*— ^Conflicts. 

The  end  lines  of  a  mining  claim  for  the  purpose  of  its 
extralateral  rights  are  those  laid  upon  the  ground  when  it  was 
located,  and  the  fact  that  one  of  them  may  cross  territory, 
belonging  to  older  valid  locations  is  immaterial.  The  line  so 
laid  is  nevertheless  the  end  line  of  the  claim  for  the  purpose 
of  securing  to  It  underground  or  extralateral  rights  not  in  ooii- 
flict  with  the  senior  locations. 

3.  Instructions — Not   Based  on   Evidence. 

An  instruction  which  assumes  the  existence  of  evidence 
which  was  not  given,  or  submits  a  question  not  In  the  case,  is 
erroneous. 

4.  Mines  and  Mining — End  LI nes-»Confl let— instructions. 

In  an  action  to  determine  the  right  of  possession  of  a  con- 
flict between  two  mining  claims,  where  It  was  not  disputed  that 
the  end  lines  of  plaintifT's  claim  as  located  upon  the  ground 
were  parallel  and  that  the  lode  In  controversy  did  enter  the 
claim  across  its  end  line,  but  one  end  of  the  claim  conflicted 
with  older  and  valid  claims  so  that  the  end  boundary  of  plain- 
tiff's claim  as  conveyed  by  his  patent  was  an  irregular  line  not 
parallel  with  the  .located  end  lines,  an  Instruction  that  the  end 
lines  of  a  claim  must  be  parallel  to  each  other  in  order  to  give 
to  the  lode  location  any  extralateral  right  by  virtue  of  its 
having  within  its  surface  area  the  top  or  apex  of  any  lode,  and 
that  if  the  lode  was  shown  to  have  entered  the  claim  at  any 
point  except  across  one  of  Its  parallel  end  lines,  and  did  not  in 
its  strike  reach  either  one  of  said  end  lines,  then  plaintilf 
could  not  pursue  said  vein  upon  its  dip  beyond  the  surface 
boundaries  of  his  claim,  was  misleading  and  erroneous,  as  from 
such  instruction  the  Jury  might  have  supposed  the  irregular 
lino  formed  by  the  older  conflicting  claims  constituted  the  end 
line  of  plaintiffs  claim,  and  not  being  parallel  with  the  other 
end  line  the  claim  had  no  parallel  end  lines,  and  was  therefore 
entitled  to  no  extralateral  rights. 

5.  Appellate  Practice — Instructions — Exception. 

Where  the  instructions  are  in  writing  and  are  separately 
paragraphed  and  numbered,  an  exception  to  any  paragraph  by 
number  without  speclflcally  pointing  out  the  objectionable  part. 
is  sufficient  to  present  the  instruction  for  review  by  the  appel- 
late court  if  the  instruction  thus  excepted  to  contains  but  one 
legal  proposition  or  is  wholly  bad,  but  if  it  contains  more  than 


Jan.,  ^04.]     BioHATrHKTCoN.M.ro.v.CoLVTN.         •  407 

one  legal   proposition,   one   or  more   of  which   are   good,   it   is 
insufficient. 

Appeal  from   the   District  Court  of  Gilpin   County, 

Mr.  Chase  Withrow  and  Messrs.  Morrison  & 
DeSoto,  for  appellant. 

Mr.  W.  H.  Davis,  for  appellees. 

Thomson,  P.  J. 

Ejectment  by  appellant  to  recover  the  possession 
of  a  lode  the  top  or  apex  of  which,  as  it  alleged,  lay 
within  the  exterior  boundary  lines  of  its  Washington 
lode  mining  claim,  and  from  which  it  complained 
that  it  had  been  ousted  by  the  appellees  through 
underground  workings  from  an  adjoining  claim. 
The  defendants  were  the  owners  of  the  Cook  lode 
mining  claim  through  a  patent  older  than  that  under 
which  the  Washington  was  held.  Both  claims  were 
laid  in  a  northeasterly  and  southwesterly  direction; 
the  Cook,  however,  trending  somewhat  more  towards 
the  north  than  the  other,  so  that  its  northwesterly 
side  line,  whether  located  as  claimed  by  the  plaintiff 
or  by  the  defendant,  crossed  the  southeasterly  side 
line  of  the  Washington,  approximately  127  feet  south- 
west ,of  the  northeast  comer  of  the  latter  claim,  and 
crossed  its  northeast  end  line  approximately  32  feet 
northwest  of  the  same  comer.  The  ground  within 
these  lines  of  conflict  was  excluded  from  the  Wash- 
ington patent  and  belonged  to  the  Cook.  Two  other 
claims  held  under  older  patents — the  Fisk  and  the 
Bobtail — encroached  for  a  short  distance  upon  the 
northeast  end  of  the  Washington  location,  embracing 
portions  or  the  territory  contained  within  the  original 
location  of  the  Washington,  and  which  were  likewise 
excluded  from  the  Washington  patent,  so  that  the 
northeast  boundary  of  the  territory  conveyed  by  that 
patent  was  a  zig-zag  line,  which,  by  reason  of  the 
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directions  given  to  the  encroaching  end  lines  of 
those  claims,  was  not  parallel  with  the  other  end  line 
of  the  Washington.  However,  the  two  end  lines  of 
the  Washington,  as  shown  by  its  original  location  and 
with  reference  to  which  it  was  described  in  the  pat- 
ent, were  parallel  with  each  other. 

The  trend  of  the  vein  was  approximately  parallel 
with  the  northwest  side  line  of  the  Cook,  and  in  its 
downward  course  extended  beyond  that  portion  of  the 
side  line  of  the  Cook  which  was  laid  within  the  Wash- 
ington location,  and  into  the  ground  conveyed  by  the 
Cook  patent.  The  controversy  was  concerning  the 
ownership  of  the  pcJrtion  of  the  vein  which  so 
extended  into  the  Cook ;  the  plaintiff  asserting  that 
the  apex  of  the  vein  between  the  point  of  intersection 
of  the  Cook  northwest,  and  the  Washington  northeast 
side  line,  and  the  point  where  it  left  the  Washington 
ground  on  the  northeast,  was  wholly  within  the  terri- 
tory belonging  to  the  Washington;  and  the  defend- 
ants maintaining  that  it  was  within  the  territory 
embraced  in  the  Cook  patent.  The  northwest  side 
line  of  the  Cook,  in  so  far  as  it  lay  within  the  Wash- 
ington location,  was  also  the  southeast  side  line  of 
the  territory  conveyed  by  the  Washington  patent; 
but  the  stakes  by  which  the  boundaries  of  the  claims 
were  originally  marked,  had  mostly  disappeared,  and 
it  was  necessary  to  fix  disputed  lines  by  surveys  from 
objects  in  existence,  outside  of  both  claims,  and  with 
reference  to  which  the  claims  were  described  bv  the 
patents.  The  line  found  by  the  surveyors  for  the 
plaintiff  was  some  four  or  five  feet  farther  to  the 
southeast  than  that  found  by  the  surveyors  for  the 
defendant.  If  the  former  was  the  true  line,  the  apex 
was  wholly  within  the  Washington  territory;  but  if 
the  latter  was  the  true  line,  the  apex  was  at  least  par- 
tially within  the  Cook.  The  right  to  follow  a  vein  on 
its  dip  into  territory  belonging  to  another,  is  depend- 
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ent  upon  the  full  ownership  of  the  apex,  and  the 
departure  of  the  vein  from  the  side  line  of  the  own- 
er's claim,  the  end  lines  of  which  must  be  parallel. 

The  jury  found  for  the  defendants;  and  if  the 
only  question  submitted  to  them  had  related  to  the 
true  location  of  the  line  between  the  claims,  and  the 
consequent  situation  of  the  apex  with  reference  to 
the  claims,  we  would  be  without  authority  to  disturb 
their  verdict. 

The  court,  among  other  instructions,  gave  the 
following : 

' '  No.  7.  The  jury  is  instructed  that  In  applying 
the  law  to  the  surface  area  of  any  lode  location,  there 
are  but  two  classes  of  lines,  namely:  end  lines  and 
side  lines;  the  end  lines  perform  the  office  of  deter- 
mining the  length  of  vein  which  a  claim  may  have 
upon  its  strike;  the  side  lines  perform  the  oflBce  of 
defining  the  surface  area  of  said  location;  and  all 
lines  that  are  not  end  lines  are  side  lines.  The  end 
lines  of  a  claim  must  be  parallel  to  each  other  in 
order  to  give  to  the  lode  location  any  extralateral 
right  by  virtue  of  its  having  within  its  surface  area 
the  top  or  aY>ex  of  any  lode.  And  if  you  believe  in 
this  case  that  any  lode  has  been  shown  to  enter  the 
Washington  claim  at  any  point  other  than  across  one 
of  its  parallel  end  lines,  and  the  said  lode  in  its 
strike  does  not  reach  either  one  of  said  end  lines,  then 
and  in  that  case  the  plaintiff  is  bound  by  the  vertical 
planes  of  said  location,  and  cannot  pursue  said  vein 
upon  its  dip  beyond  the  surface  boundaries  thereof. ' ' 

That  instruction  first  defined  the  conditions  upon 
which  the  owner  of  an  apex  would  be  entitled  to 
follow  the  vein  on  its  dip  beyond  the  side  line  of 
his  claim,  and  then  submitted  the  question  whether 
such  conditions  existed  in  this  case.  The  definitions 
were  simply  introductory  to  the  submission,  and 
explanatory  of  the  question  the  jury  were  to  deter- 
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mine.  They  had  no  otlier  significance,  so  tliat  the 
instruction  must  stand  or  fall  as  a  whole.  As  a 
merely  abstract  statemeut  of  the  law,  and  of  cjues- 
tions  which  might  arise  upon  the  law  as  stated,  the 
instruction  may  be  correct ;  but  there  was  no  evidence 
in  the  case  to  warrant  it.  The  end  lines  of  the 
Washington  for  the  purposes  of  its  extralateral 
rights  were  those  laid  upon  the  ground  when  it  was 
located.  The  fact  that  its  northeast  end  line  crossed 
territory  belonging  to  other  and  older  valid  loca- 
tions, is  immaterial.  The  line  so  laid  was  neverthe- 
less its  end  line  for  the  purpose  of  securing  to  it 
underground  or  extralateral  rights  not  in  conflict 
with  the  senior  locations. — Del  Monte  M.  <&  M.  Co.  v. 
Last  Chance  M.  <&  M.  Co.,  171  U.  S.  55. 

Now,  it  was  undisputed  that  this  end  line  was 
parallel  with  the  other  end  line  of  the  Washington; 
and  it  was  undisputed  that  the  lode  did  enter  the 
AVashington  location  across  its  end  line.  The  evi- 
dence left  no  question  of  parallel  or  other  end  lines, 
or  a  crossing  of  the  Washington  end  line  by  the  lode, 
for  the  jury  to  determine.  The  instruction  was  cal- 
culated to  divert  the  attention  of  the  jury  from  the 
real  issue,  to  one  which  was  not  in  the  case.  It 
would  naturally  lead  them  to  suppose  that  there  was 
something  in  the  evidence  which  would  warrant  them 
in  finding  that  the  end  lines  were  not  parallel,  or 
that  the  lode  did  not  cross  the  Washington  end  line. 
With  a  map  before  them  showing  an  irregular  line 
formed  bv  the  end  lines  of  the  Bobtail  and  Fisk  within 
the  Washington  location,  bounding  territory  which 
belonged  to  them  and  not  the  Washington,  they  may 
have  supposed  that  that  line  constituted  the  Washing- 
ton northeastern  end  line;  and,  as  it  was  nowhere 
parallel  with  the  other  end  line  of  the  Washington, 
they  may  have  felt  impelled  to  find  for  the  defend- 
ant, notwithstanding  they  may  have  believed  that 
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the  apex  was  wholly  within  the  surface  boundaries 
of  the  Washington.  An  instruction  wliich  assumes 
the  existence  of  evidence  which  was  not  given,  or 
submits  a  question  not  in  the  case,  is  erroneous.— 
Gibbs  V.  Wall,  10  Colo.  153 ;  Burlock  v.  Cross,  16  Colo. 
162;  Railroad  Co.  v.  Robinson,  6  Colo.  App.  432. 

But  it  is  said  that  the  plaintiff  cannot  now  avail 
itself  of  the  error,  because  the  instruction  was  met  by 
no  proper  exception.  It  was  excepted  to  as  follows : 
'*The  plaintiff  excepts  to  the  giving  of  instruction 
No.  7,  as  asked  by  the  defendant  and  given  by  the 
court."  This  exception  follows  the  instruction.  Tf 
we  understand  counsel  correctly,  the  objection  to  the 
foregoing  exception  is  that  it  does  not  specify  the 
grounds  on  which  it  was  taken.  The  precise  ques- 
tion here  made  was  considered  by  the  supreme  court 
in  Ritchey  v.  The  People,  23  Colo.  314.  There,  as 
here,  the  instructions  were  in  writing,  in  separate 
paragraphs,  and  separately  numbered,  and  were 
excei)ted  to  as  follows:  ''To  the  giving  of  which 
instructions,  and  to  each  and  every  of  them,  the 
defendant,  by  his  counsel,  then  and  there  duly  and 
severally  excepted."  Tt  was  held  that  such  excep- 
tions to  instructions  given  in  writing,  and  which 
were  separately  paragraphed  and  numbered,  were 
sufficient.  The  court,  however,  drew  a  distinction 
between  the  case  of  written  instructions  separately 
paragraphed  and  numbered,  and  the  case  of  one  gen- 
eral charge  delivered  orally,  citing,  Keith  v.  Wells, 
14  Colo.  321;  Edwards  v.  Smith,  1*6  Colo.  529;  Miller 
r.  People^  22  Colo.  530;  in  which  such  exce])tions  to 
a  charge  which  was  oral  and  general  were  adjudged 
insufficient,  and  saying:  ''These  cases  ])roceed  upon 
the  basis  that  an  oral  charge  is  not  as  carefully  pre- 
pared as  a  written  charge,  and  that  counsel  bein?; 
listeners  are  more  apt  to  detect  errors  than  the 
court." 
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That  case  was  followed  by  this  court  in  Brad- 
bury V.  Alden,  13  Colo.  App.  208,  and  the  same  ruling 
applied  to  an  exception  separately  taken  to  one  of 
the  instructions  in  the  following  form:  **To  the 
giving  of  which  instruction  the  plaintiff  then  and 
there  excepted.''  These  cases  are  decisive  of  the 
question  here  raised,  unless  they  are  overruled,  as 
counsel  insists  they  are,  by  the  more  recently  decided 
case  of  Beals  v.  Cone,  27  Colo.  473. 

Upon  a  careful  examination  of  the  latter  case 
we  are  unable  to  discover  any  inconsistency  between 
it  and  the  others.  The  following  quotation  from  the 
opinion  in  that  case  shows  clearly  what  the  ques- 
tion before  the  court  was,  and  what  was  its  ruling  on 
that  question: 

**At  the  conclusion  of  the  instructions  given  by 
the  court  of  its  own  motion,  which  embraced  the  one 
under  consideration,  an  exception  in  this  form  was 
preserved :  *  To  the  giving  of  which  instructions,  and 
to  each  and  every  thereof,  the  plaintiff  by  his  counsel 
then  and  there  duly  excepted.'  This  is  equivalent 
to  saving  an  exception  to  each  instruction  separately, 
but  it  cannot  avail  as  against  any  instruction  to 
which  it  is  directed,  which  contains  a  correct  state- 
ment of  the  law,  because  it  is  insufficient  to  point  out 
that  which  is  incorrect  from  that  which  is  correct 
Without  attempting  to  state  fully  the  instruction 
which  contains  the  direction  of  which  appellant  com- 
plains, it  is  sufficient  to  say  that  it  embraces  other 
distinct  statements-  of  law,  which  are  manifestly  cor- 
rect. ■  Therefore,  the  exception  noted  was  wholly 
insufficient  to  present  the  question  for  review,  which 
it  is  now  sought  to  have  us  pass  upon  and  deter- 
mine." 

By  an  analysis  of  the  foregoing  excerpt,  we  find 
that  the  court  held  that  the  effect  of  a  general  excep- 
tion to  each  and  everv  of  the  instructions  is  the 
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same  as  a  separate  exception  to  each  instruction ;  but 
that  a  purely  general  exception  to  an  instruction  con- 
taining a  correct  statement  of  the  law  is  insuflScient ; 
and  that  where  an  instruction  embraces  more  than 
one  legal  proposition,  one  of  which  is  correct,  the 
exception  must  be  directed  specially  to  the  proposi- 
tion or  propositions  which  counsel  regards  as  incor- 
rect. The  question  of  the  necessity  of  stating  the 
specific  grounds  of  objection  was  not  before  the 
court;  but  upon  the  question  which  was  before  it,  it 
aflSrmed  the  necessity  of  designating  the  specific  por- 
tion of  an  instruction  good  in  part  and  bad  in  part, 
to  which  objection  is  intended  to  be  directed ;  and  its 
decision  went  no  farther  than  this.  We  may  say, 
however,  that  the  restriction  by  the  court  of  its  ruling 
as  to  the  effect  of  the  exception  it  was  considering, 
to  the  case  of  an  instruction  which  was  partly  correct, 
carries  with  it  an  implication  that  such  an  exception 
to  an  instruction  wholly  incorrect,  is  suflScient.  As 
we  have  seen,  instruction  No.  7  was,  in  view  of  the 
evidence,  bad  throughout ;  and,  entertaining  the  views 
we  have  expressed,  we  are  constrained  to  reverse  the 
judgment.  Reversed. 

GxjNTER,  J.,  not  sitting. 


TNo.  2403.] 

Leppel  v.  Lumley. 

1.  Partnership— Claim  Against  Individual   IMember. 

A  claim  against  one  of  the  individual  members  of  a  i>ait- 
nership,  existing  prior  to  the  time  of  the  creation  of  the  part- 
nership, cannot  be  allowed  as  a  claim  against  the  partnership. 

2.  Partnershlp^Evldence — Claim. 

Evidence  held  insufRcient  to  prove  a  claim  against  a  part- 
nership. 

Appeal  from  the  District  Court  of  Garfield  County. 
Mr.  C.  W.  Darrow,  for  appellant. 
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TnoMsyN,  P.  J. 

In  an  action  to  dissolve  a  partnership  existing 
between  B.  Leppel  and  0.  Stoddard,  and  in  which  a 
receiver  was  appointed,  Charles  S.  Luraley  presented 
a  claim  against  the  firm  for  damages  on  account  of 
failure  of  title  to  an  animal  he  had  purchased  from 
Stoddard.  His  theory  seems  to  have  been  that  the 
partnership  was,  in  some  way,  responsible  to  him  for 
the  loss  he  sustained.  The  partnership  was  fonned 
on  the  17th  day  of  December,  1898,  and  the  sale  by 
Stoddard  to  Lumley  took  place  in  1895  or  1896.  The 
animal  had  been  taken  from  Lumlev  bv  a  writ  of 
replevin  in  1897,  and  the  court  had  adjudged  it  to  the 
replevin  plaintiff.  Lumley  proved  certain  conversa- 
tions with  Stoddard  in  1897,  in  which  the  latter  prom- 
ised  to  make  good  the  loss;  and  certain  statements 
made  in  the  same  year  by  one  M.  Leppel  of  a  similar 
nature.  AVho  M.  Leppel  was  we  .are  not  advispd. 
Upon  this  evidence  the  court  allowed  Lumley 's  claim, 
and  entered  judgment  for  the  full  amount  against  the 
partnership. 

The  record  furnishes  no  explanation  of  this  judg- 
ment. The  damages  alleged  by  Lumley  could  not  be 
a  claim  against  the  partnership,  for  at  the  time  they 
were  sustained  it  was  not  in  existence;  and  even  if 
it  had  been,  the  evidence  would  have  established  noth- 
ing against  it. 

The  judgment  is  reversed. 

Reversed. 

[No.  2394.1 

Pattkrson  v.  Thk  Morrkll  Hardware  Company. 

1.     Appellate    Practice — Parties. 

Where  a  joint  action  was  brought  against  three  defendants 
but  no  service  was  had  on  two  of  them,  and  the  action  was 
dismissed  as  to  the  two  not  served,  and  judgment  taken  against 
the   one  served,   the   two   defendants   against   whom    the    action 
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was  dismissed  could  not  be  made  plaintiffs  in  error  in  a  writ  of 
error  sued  out  to  the  Judgment. 

2.  Appellate  Practice — Parties — Joint  Action — Several  Judgment 
—Waiver. 
Where  a  Joint  action  was  brought  against  three  defendants 
for  merchandise  alleged  to  have  been  sold  by  plaintiff  to 
defendants,  and  only  one  of  the  defendants  having  been  served, 
he  voluntarily  went  to  trial  upon  the  question  of  his  individual 
liability  without  objection,  he  cannot  on  writ  of  error  object  to 
the  proceedings  on  the  ground  that  the  complaint  charged  a 
Joint  indebtedness. 

Error  to  the  County  Court  of  Teller  County, 

Mr.  A.  Macon,  for  plaintiff  in  error. 

Mr.  Henry  Trowbridge,  for  defendant  in  error. 

Thomson,  P.  J. 

The  Morrell  Hardware  Company  brought  this  suit 
against  George  H.  Patterson,  J.  H.  Mason  and  M.  A. 
Shipman,  alleging  that  the  plaintiff  sold  and  delivered 
to  the  defendants  goods,  wares  and  merchandise  of 
the  value  of  $410.30,  for  which  they  promised  to  pay 
that  sum  to  the  plaintiff.  A  writ  of  attachment  was 
issued  in  the  cause,  and  levied  upon  the  individual 
property  of  the  defendant,  Patterson.  Summons  was 
issued,  but  never  served  on  any  of  the  defendants. 
Patterson,  however,  vofuntarily  appeared  and  an- 
swered, denying  that  he  ever  purchased  goods,  wares 
or  merchandise  from  the  plaintiff.  The  plaintiff  dis- 
missed the  cause  as  to  defendants  Mason  and  Ship- 
man,  and  trial  was  had  between  the  plaintiff  and 
Patterson.  After  hearing  the  evidence,  the  court  ren- 
dered judgment  against  Patterson  for  the  amount  of 
the  plaintiff's  claim. 

Nearly  three  years  after  the  rendition  of  the 
judgment  the  cause  was  brought  to  this  court  by 
writ  of  error  sued  out  in  the  names  of  all  of  the 
defendants.    The  errors  assigned* consist  in  permit- 
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ting  the  action  to  continue  against  Patterson  after 
its  dismissal  as  to  the  others,  and  the  rendition  of 
an  individual  judgment  against  Patterson  upon  a 
joint  indebtedness  of  all  of  the  defendants. 

The  defendants  Mason  and  Shipman  were  im- 
properly made  plaintiflFs  in  error.  They  were  never 
served  with  process,  and  they  never  appeared  to  the 
action.  They  were  dismissed  from  the  case  at  the 
plaintiff's  costs;  and  there  was  nothing  in  the  pro- 
ceedings upon  which  error  could  be  predicated  by 
them.    The  only  plaintiff  in  error  is  Patterson. 

There  is  no  bill  of  exceptions  here.  So  far  as 
is  shown,  after  Patterson's  appearance,  the  proceed- 
ings were  conducted  throughout  without  objection 
from  him.  We  must  presume  it  to  have  been  estab- 
lished by  the  evidence  that  the  purchase  was  made, 
and  the  indebtedness  incurred  by  him  as  an  indi- 
vidual. It  is  true  that  the  complaint  charged  a  joint 
indebtedness;  but  if  he  chose  voluntarily  to  submit 
to  a  trial  of  the  question  of  his  individual  liability, 
he  is  in  no  position  to  complain  of  the  result.  The 
court  had  jurisdiction  to  try  the  cause  and  render 
the  judgment ;  and  he  cannot  be  heard  to  allege  error 
as  to  proceedings  in  which  he  acquiesced. 

Let  the  judgment  be  aflBrmed. 

Affirmed. 


[No.  2400.] 

Huff  v.  Hardwick. 

1.    -Evidence — Sales — Mingling  Proceeds. 

Where  defendant  sold  certain  mining  claims  in  which  plain- 
tiff was  entitled  to  one-half  the  proceeds  of  the  sale,  together 
with  other  claims,  the  individual  property  of  defendant,  all 
for  one  gross  sum  without  specifying  the  selling  price  of  the 
separate  claims,  in  an  action  by  plaintiff  against  defendant  for 
his  part  of  the  proceeds  of  sale,  it  was  error  to  exclude  evi- 
dence tendered  by  plaintiff  to  prove  the  number  of  acres  included 
in  the  claims  in  which  plaintiff  was  interested  and  the  number 
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of  acres  sold,  and  that  the  claims  were  treated  in  the  sale  as 
of  equal  value  per  acre,  and  that  the  price  was  calculated  upon 
the  total  acreage. 

2.  Sales — Mingling  Proceeds. 

Where  defendant  sold  certain  mining  claims  in  which  plain- 
tiff was  entitled  to  one-half  of  the  proceeds,  together  with  cer- 
tain other  claims,  the  individual  property  of  defendant  in  which 
plaintifC  had  no  interest,  all  for  one  gross  sum,  if  the  claims 
were  so  combined  in  the  sale  as  to  put  it  beyond  plaintifTs 
power  to  show  what  proportion  of  the  proceeds  he  was  entitled 
to  receive,  he  was  entitled  to  one-half  of  the  proceeds  of  the 
entire  sale. 

3.  Contracts — Principal     and     Agent— Commitaion — Statute     of 

Frauds. 
Where  plalntifC,  at  the  request  of  defendant,  procured  for 
him  certain  mining  claims  which  plaintiff  first  took  title  to  in 
his  own  name  and  then  conveyed  them  to  defendant  with  an 
agreement  that  when  the  claims  were  sold  plaintiff  was  to 
receive  one-half  of  the  proceeds  as  his  compensation,  the  agree- 
ment to  pay  plaintiff  one-half  the  proceeds  of  sale  was  not  such 
contract  as  is  required  by  the  statute  of  frauds  to  be  in  writing. 

Appeal  from  the  District  Court  of  El  Paso  County. 
Mr.  T.  J.  Black,  for  appellant. 

Mr.  J.  W.  Ady  and  Mr.  J.  W.  Sheafob,  for 
appellee. 

Thomson,  P.  J. 

According  to  the  evidence,  in  November,  1895, 
the  appellee  employed  the  appellant  to  negotiate,  in 
appellee's  behalf,  an  exchange  of  certain  mining 
stocks  belonging  to  the  appellant,  for  the  interest  of 
one  Fletcher  in  the  Blackbird,  Bonanza,  Kiowa  and 
Carbonate  Placer  mining  claims,  in  Cripple  Creek 
mining  district,  Colorado.  The  appellant  accordingly 
proceeded  to  execute  the  commission  with  which  he 
was  intrusted,  and  succeeded  in  effecting  the  ex- 
change, taking  the  titles  to  the  several  claims  in  his 
own  name.  After  having  so  acquired  title,  he 
reported  what  he  had  done  to  the  appellee.    At  the 

27 
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time  appellant  was  employed  there  was  no  agree- 
ment as  to  his  compensation  for  his  services;  but 
when  he  had  concluded  his  work  and  made  his  report, 
it  was  agreed  between  the'  parties  that  the  appellant 
should  handle  the  Blackbird  and  Bonanza,  and  the 
appellee  the  Kiowa  and  Carbonate  Placer;  and  that 
the  appellant  should  give  the  appellee  one-half  of 
what  he  realized  from  the  former  claims,  and  the 
appellee  should  give  the  appellant  one-half  of  what 
he  realized  from  the  two  latter.  The  appellant  there- 
upon conveyed  the  Kiowa  and  Carbonate  Placer  to 
the  appellee.  The  appellant  soon  afterwards  sold 
the  Blackbird  for  a  certain  sum  in  money  and  a 
number  of  shares  of  mining  stock.  He  gave  appellee 
one-half  of  the  money,  and  offered  him  one-half  of 
the  stock,  but  he  declined  to  receive  it,  saying  he  had 
plenty  of  that  kind  of  stock.  The  appellee  then  con- 
veyed the  interests  he  had  received  from  the  appel- 
lant, together  with  his  individual  interest  in  three 
other  claims,  to  the  Montreal  Gold  Mining  Company, 
in  consideration  of  the  issuance  to  him  of  501,000 
shares  of  the  capital  stock  of  that  company,  and 
afterwards  sold  this  stock  for  $28,000.  He  refused  to 
account  to  the  appellant  for  any  portion  of  the  money. 

The  appellant  brought  this  suit  to  recover  the 
share  of  the  money  to  which  he  was,  as  he  alleged, 
entitled  by  virtue  of  his  agreement  with  the  appellee. 
When  the  plaintiff  had  concluded  his  evidence,  on 
motion  of  the  defendant,  judgment  of  nonsuit  was 
rendered  against  him. 

The  foregoing  statement  of  facts  is  derived  from 
the  evidence  introduced  by  the  plaintiff,  which  was 
the  only  evidence  introduced,  and  which  the  motion 
for  a  nonsuit  admitted  to  be  true.  It  was  shown  that 
in  the  transaction  between  the  defendant  and  the  min- 
ing company  the  interests  conveyed  were  not  sep- 
arately valued,  but  that  they  were  taken  by  the  com- 
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pany  at  a  gross  sum  for  the  whole.  The  plaintiff 
sought  to  prove  that  the  claims  were  treated  as  of 
equal  value  per  acre,  and  that  the  amount  of  stock 
allowed  for  them  was  calculated  upon  the  total  acre- 
age ;  and  then  undertook  to  show  what  the  total  acre- 
age was,  and  what  was  the  acreage  of  the  claims  in 
the  proceeds  of  which  he  was  interested.  All  the  evi- 
dence so  offered  was,  on  objection  by  the  defendant, 
excluded,  except  as  to  the  acreage  of  the  Carbonate 
Placer.  In  so  ruling,  the  court  erred.  If  it  be  true 
that  the  property  was  received  by  the  company  at 
the  same  valuation  per  acre,  then  proof  of  the  total 
acreage,  and  of  the  acreage  of  the  claims  out  of  the 
proceeds  of  which  plaintiff  was  to  be  paid,  would 
render  the  amount  to  which  he  was  entitled  a  simple 
matter  of  computation;  and  we  know  of  no  other 
method  by  which  such  amount  could  be  ascertained* 
We  infer,  however,  that  in  the  opinion  of  counsel 
the  plaintiff  could  not  have  made  the  proof  he  at- 
tempted. They  say  that  he  not  only  did  not  show, 
but  could  not  show,  what  he  was  entitled  to  receive ; 
and,  from  his  supposed  inabilty  to  make  the  necessary 
proof,  they  argue  that  there  could  be  no  recovery  in 
his  favor.  We  have  never  so  understood  the  law. 
The  plaintiff  had  no  part  in  the  transaction  between 
the  defendant  and  the  mining  company;  and  if,  in 
the  sale  to  the  company,  the  defendant  so  combined 
his  individual  property  with  the  claims  respecting 
which  he  owed  a  duty  to  the  plaintiff,  as  to  put  it 
beyond  the  power  of  the  latter  to  show  what  pro- 
portion of  the  whole  consideration  should  be  credited 
to  those  claims,  then,  as  between  the  two,  on  the  prin- 
ciple applicable  in  the  case  of  a  willful  confusion  of 
goods,  the  share  to  which  the  agreement  entitled  the 
plaintiff  would  extend  to  the  entire  amount  received, 
and  one-half  of  it  would  belong  to  him.  The  law  is 
well  settled  that  where  one  so  intermixes  his  own 
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chattels  with  those  of  another,  without  the  latter 's 
consent,  as  to  render  a  just  division  impossible,  the 
party  responsible  for  the  mixture  must  bear  the 
whole  loss. — Robinson  v.  Holt,  39  N.  H.  557 ;  Jenkins 
V.  Steanka,  19  Wis.  •126 ;  Beach  v.  SchmuUz,  20  HI. 
186 ;  Graham  v.  Plate,  40  Cal.  593 ;  Hawkins  v.  Spo- 
kane Hydraulic  Mining  Co.,  3  Idaho  650. 

In  Graham  v.  Plate,  the  defendant  manufactured 
pistols  bearing  the  trade-mark  of  the  plaintiff's 
intestate,  without  any  authority  to  use  tiie  trade- 
mark, and  it  was  held  that  because  it  was  impossible 
to  determine  how  much  of  the  profits  from  the  sale 
of  the  articles  resulted  from  their  intrinsic  value,  and 
how  much  from  the  credit  given  them  by  the  trade- 
mark, the  owner  of  the  trade-mark  should  have  the 
whole.  In  Hawkins  v.  Spokane  Hydraulic  Mining 
Company,  the  corporation  worked  a  mining  claim,  in 
which  it  had  a  minority  interest,  against  the  protest 
of  the  representative  of  the  majority  interest,  and, 
without  the  consent  of  the  other  party,  mingled  with 
the  gold  taken  from  that  claim,  gold  extracted  from 
its  own  claim,  the  amount  of  which  was  undetermin- 
able ;  and  it  was  held  that  it  was  entitled  to  nothing 
on  account  of  the  gold  taken  from  its  own  claim. 

Another  point  made  is  that  the  agreement 
between  the  plaintiff  and  the  defendant  was  within 
the  statute  of  frauds,  and,  therefore,  not  enforcible. 
Counsel  seem  to  suppose  that  the  intention  of  that 
agreement  (which  was  not  in  writing)  was  to  vest 
in  the  plaintiff  an  interest  in  real  estate.  But  it  had 
no  such  purpose.  The  plaintiff,  at  the  request  of 
the  defendant,  procured  for  the  latter  the  title  to 
certain  real  estate,  taking  such  title  at  first  in  his 
own  name,  and  afterwards  conveying  it  to  the  defend- 
ant. Having  performed  this  service  for  the  defend- 
ant, the  agreement  was  that  he  should  receive  as  his 
compensation,  not  an  interest  in  the  ground,  but  one- 
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half  of  the  proceeds  of  the  property  when  it  should 
be  sold  by  the  defendant.  The  agreement  of  the 
defendant  was  simply  to  pay  the  plaintiff  for  his 
services,  instead  of  a  fixed  sum,  an  amount  depend- 
ent on  what  should  be  realized  from  the  property. 
We  are  not  referred  to  any  provision  of  the  statute 
of  frauds,  and  we  know  of  none,  which  renders  void 
a  parol  agreement  to  pay  for  services  performed, 
whether  the  amount  to  be  paid  be  agreed  upon  at 
the  time,  or  made  contingent  on  something  to  occur 
in  the  future. 

The  judgment  is  reversed,  Reversed. ' 


19    421 
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LiTCH  v.  The  People  ex  eel.  The  Town  op  Steblino. 

cities  and  Towns — Ordinances — intoxicating  Liquors. 

An  ordinance  of  an  incorporated  town  which  absolutely 
prohibits  the  giving  away  of  intoxicating  liquor  in  certain  desig- 
nated  places  within  the  town,  amongst  which  are  places  of  traffic 
and  public  resort,  is  within  the  authority  delegated  the  town  by 
the  legislature,  and  to  constitute  a  violation  of  such  ordinance 
it  is  not  necessary  that  the  liquor  be  given  away  for  the  pur- 
pose of  profit  or  gain. 

Appeal  from  the  County  Court  of  Logan  County. 

Messrs.  Allen  &  Webster  and  Mr.  H.  E.  Mun- 
SON,  for  appellant. 

Mr.  Geo.  E.  McConley,  for  appellee. 

Maxwell,  J. 

Appellant  was  prosecuted  before  the  police  mag- 
istrate of  the  town  of  Sterling  for  the  alleged  vio- 
lation of  an  ordinance  prohibiting  the  selling  or 
giving  away  of  intoxicating  liquors  within  the  cor- 
porate limits  of  the  town,  found  guilty,  fined  and 
appealed  to  the  county  court  where  a  jury  trial 
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resulted  in  a  verdict  of  guilty  and  the  assessment  of  a 
fine  of  $150.00,  upon  which  judgment  was  rendered 
and  this  appeal  taken  therefrom. 

The  title  of  the  ordinance  is  * '  An  ordinance  con- 
cerning the  selling  or  giving  away  of  intoxicating, 
malt,  vinous,  mixed  or  fermented  liquors.'*  Per- 
tinent sections  of  the  ordinance  are : 

**  Section  1.  All  persons  are  hereby  prohibited 
from  selling  intoxicating,  malt,  vinous,  mixed  or  fer- 
mented liquors,  within  the  corporate  limits  of  the 
town  of  Sterling  or  within  one  mile  of  the  outer 
boundaries  thereof,  except  as  hereinafter  provided; 
and  all  persons  are  hereby  prohibited  from  giving 
away  any  such  intoxicating,  malt,  vinous,  mixed  or 
fermented  liquors,  in  any  street,  alley,  public  park, 
hotel,  boarding  house,  eating  house,  saloon,  restau- 
rant, place  of  traffic  or  place  of  public  resort,  or  upon 
any  vacant  lot  within  the  town  of  Sterling,  or  within 
one  mile  of  the  outer  boundaries  of  said  town.** 

Section  2  relates  to  permits  to  druggists  for 
selling  liquor  for  medicinal  purposes  only,  upon  the 
prescription  of  a  physician,  which  prescription  shall 
designate  the  name  of  the  person  for  whom  the  liquor 
is  prescribed,  kind  of  liquor  prescribed,  by  its  usual 
and  ordinary  name  in  the  English  language,  and  pro- 
vides for  the  keeping  a  book  in  which  every  pre- 
scription shall  be  posted,  which  book  shall  be  open 
at  all  times  during  business  hours  for  examination 
by  any  and  all  adult  residents  of  the  town. 

*  *  Sec.  3.  Any  druggist  or  other  person  who  shall 
sell  or  give  away  any  intoxicating,  malt,  vinous, 
mixed  or  fermented  liquors,  within  the  corporate 
limits  of  said  town  or  within  one  mile  of  the  outer 
boundaries  thereof,  contrary  to  the  provisions  of  this 
ordinance  shall,  on  conviction  thereof,  be  fined  for 
each  offense  not  less  than  fifty  ($50)  dollars,  nor 
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more  than  three  hundred  ($300)  dollars,  and  costs 
of  suit." 

Upon  the  trial  it  was  proven  that  appellant  con- 
ducted a  place  of  business  on  Main  street,  in  the 
town  of  Sterling,  where  he  sold  cigars,  tobacco,  fruit, 
confectionery,  **soft  drinks,"  etc.;  that  across  the 
rear  end  of  the  room  in  which  this  business  was  con- 
ducted, a  cloth  curtain  was  stretched  on  a  wire  which 
hung  several  feet  from  the  ceiling ;  that  on  the  birth- 
day of  appellant  he  had  a  keg  of  beer  in  the  room 
back  of  this  curtain ;  that  a  number  of  persons  there 
present,  invited  and  uninvited,  including  the  person 
named  in  the  complaint,  in  the  presence  and  upon  the 
invitation  of  appellant,  partook  of  beer  drawn  from 
the  keg ;  that  the  beer  was  free  to  all  who  desired  to 
partake  of  it,  and  was  given  by  appellant  as  a  treat 
to  his  friends.  It  also  appears  that  previous  to  the 
alleged  violation  of  the  ordinance,  the  appellant  con- . 
suited  the  police  magistrtite  and  was  by  him  advised 
that  his  proposed  entertainment  would  be  a  violation 
of  the  ordinance  and  subject  him  to  the  penalty 
imposed  thereby. 

Appellant  did  not  testify  at  the  trial. 

Appellant  requested  the  following  instructions, 
which  were  refused: 

'*!.  You  are  further  instructed,  that  if  you  find 
thfe  defendant  guilty  of  giving  away  some  beer  to 
witness,  Howard  Huffman,  on  or  about  the  22d  day 
of  July,  A.  D.  1899,  it  then  devolves  upon  you  to  find 
whether  or  not  this  was  given  away  by  defendant 
herein  for  the  purpose  of  gain.  If  not,  then  you 
should  find  the  defendant  not  guilty." 

*'2.  You  are  further  instructed,  that  the  mere 
giving  away  of  intoxicating  liquors  for  the  purpose 
of  a  treat  to  one^s  friends  is  not  a  violation  of  the 
ordinance,  and  is  not  to  be  considered  as  a  violation 
of  the  ordinance,  unless  it  is  given  as  a  trick,  device. 
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or  subterfuge  to  evade  the  provisions  of  the  statute." 

The  court  instructed  llie  jury  in  substance,  that 
the  ordinance  introduced  was  valid ;  that  if  the  jury 
believed  from  the  evidence  that  the  defendant,  having 
no  permit  or  license  therefor,  on  or  about  the  date 
named  in  the  complaint,  at  his  place  of  business 
within  the  town  of  Sterling,  gave  way  beer  to  the  per- 
son named  in  the  complaint,  they  should  find  him 
gnilty. 

The  only  serious  contention  of  appellant  is,  that 
it  clearly  appears  that  the  act  complained  of  was  a 
*  *  treat ' '  upon  his  birthday  to  his  friends,  without  any 
thought  of  gain  or  profit  or  any  attempt  or  intent  to 
evade  the  law,  he  not  being  engaged  in  the  liquor 
traffic.  That  the  * '  giving  away ' '  of  the  beer  by  him, 
as  shown  by  the  testimony,  was  not  within  the  mean- 
ing or  intention  of  the  ordinance,  and  that,  there- 
fore, he  was  not  guilty  of  a  violation  thereof;  that 
the  instructions  given  were  erroneous,  and  that  the 
instructions  refused  should  have  been  given. 

In  support  of  appellant's  position  counsel  have 
cited  a  number  of  authorities* 

In  Wood  V.  Territoiok  1  Ore.  223,  Wood  was 
indicted  for  selling  liquor  without  a  license.  Section 
6  of  the  act  relating  to  the  granting  of  licenses  to 
sell  spirituous  liquors  provides,  *^that  if  any  person 
or  persons  shall  barter,  sell  or  dispose  of,  in  any  man- 
ner, any  spirituous  liquor,  without  first  having  ob- 
tained a  license,"  etc.,  *' shall  be  fined,"  etc.  On  the 
trial,  the  defendant  asked  the  court  to  instruct  the 
jury,  * '  that  if  the  liquor  was  gratuitously  given,  with- 
out consideration,  the  defendant  could  not  be  con- 
victed, ' '  which  instruction  the  court  declined  to  give, 
but  instructed  them,  * '  if  the  liquor  was  given  gratuit- 
ously it  would  sustain  the  'indictment  equally  as  if  it 
had  been  sold  and  paid  for."  The  supreme  court 
said:    **We  think  there  was  error  in  the  refusal  of 
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the  court  to  instruct  the  jury  as  asked,  and,  also,  in 
the  instruction  given.  The  statute  was  intended  to 
regulate  the  traffic  in  spirituous  liquors.  To  dispose 
of  liquor  in  any  manner  might,  unqualified  by  any- 
thing else,  mean  the  giving  of  it  away;  but  in  view 
of  the  whole  statute,  we  think  it  means  to  part  with  it 
for  some  consideration  or  with  some  motive  of  gain. 
Clearer  and  stronger  language  is  necessary  to  make 
it  a  crime  for  one  man  to  give  another  a  glass  of 
spirituous  liquor.  Where  it  is  intended  to  prohibit 
the  giving  of  a  thing  as  well  as  the  selling,  the  word 
*give,'  or  some  equivalent  term,  is  employed  *  *  * 
The  expression, '  to  dispose  of  in  any  manner, '  seems 
intended  to  reach  those  cases  where  persons,  by  some 
artifice  or  indirection,  attempt  to  cover  up  a  sale,  and 
so  evade  the  penalties  of  the  law.'' 

In  Albrecht  v.  The  People,  78  HI.  510,  the  f^cts 
were,  that  defendant  was  the  owner  and  operator  of 
a  brewery ;  that  he  did  not  keep  a  dram  shop,  nor  did 
he  sell  his  beverage  to  be  drunk  on  the  premises; 
that  the  person  to  whom  it  is  alleged  he  sold  or  gave 
one  or  more  glasses  of  beer,  came  to  see  him  while  he 
was  in  ill  health,  lying  on  the  lounge  in  his  house, 
apart  from  his  brewery,  for  the  purpose  of  transact- 
ing business  with  him;  that  while  there  defendant 
sent  to  the  brewery  for  beer  and  proffered  it  to  his 
visitor  as  an  act  of  hospitality.  The  act  under  which 
defendant  was  prosecuted  was  entitled,  '*An  act  to 
provide  for  the  licensing  of  and  against  the  evils  aris- 
ing from  the  sale  of  intoxicating  liquors,"  the  6th 
section  of  which  provides  that  **  Whoever,  by  himself 
or  his  agent  or  servant,  shall  sell  or  give  intoxicating 
liquor  *  *  *  to  any  person  intoxicated,  or  who  is 
in  the  habit  of  getting  intoxicated,  shall,  for  each 
offense,  be  fined,"  etc.  Some  testimony  was  intro- 
duced to  show  that  the  person  to  whom  the  beer  was 
given  was  intoxicated.    The  court  held  that  the  act 
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complained  of  was  not  within  the  intent  and  meaning 
of  the  legislature,  and  that  the  testimony  failed  to 
prove  that  the  person  to  whom  the  beer  was  given 
was  intoxicated,  and  upon  these  grounds  reversed  Ihe 
case. 

Cruse  V.  Aden,  127  HI.  231.  This  was  a  civil 
action  to  recover  damages  for  the  death  of  the  hus- 
band of  plaintiff,  alleged  to  have  been  caused  by  his 
intoxication,  to  which  intoxication  defendant  contri- 
buted. The  action  was  prosecuted  under  and  by  vir- 
tue of  the  provisions  of  section  9  of  '  *  An  act  to  pro- 
vide for  the  licensing  of  and  against  the  evils  arising 
from  the  sale  of  intoxicating  liquors. ' '  It  appeared 
from  the  evidence  that  defendant  was  not  in  any 
way  engaged  in  the  liquor  traflSc ;  that  he  met  the  hus- 
band of  plaintiff,  who  was  not  then  intoxicated,  at 
or  near  a  polling  place  on  election  day,  and  gave 
•him  two  drinks  of  whiskey  out  of  a  flask  which  he 
carried;  that  the  party  to  whom  the  whiskey  had 
been  given  subsequently  became  intoxicated,  and  met 
his  death  by  reason  of  a  fall  from  his  horse  while  on 
his  way  home.  After  an  elaborate  discussion  of  the 
statute  involved  and  the  citation  of  numerous  authori- 
ties, held :  That  the  above-entitled  act  did  not  apply 
to  persons  who  are  not  either  directly  or  indirectly, 
or  in  any  way  or  to  any  extent,  engaged  in  the  liquor 
traflSc ;  and  that  the  right  of  action  given  by  section  9 
of  said  act  is  not  intended  to  be  given  against  a 
person  who,  in  his  own  house  or  elsewhere,  gives  a 
glass  of  intoxicating  liquor  to  a  friend  as  a  mere  act 
of  courtesy  and  politeness,  and  without  any  purpose 
or  expectation  of  pecuniary  gain  or  profit. 

In  State  v.  Standish,  37  Kan.  643,  it  appears 
that  Standish  was  engaged  in  the  boot  and  shoe  busi- 
ness; that  two  or  three  other  persons  ** chipped  in" 
and  purchased  one  or  two  kegs  of  beer ;  that  the  beer 
was  kept  in  a  back  room  or  wareroom  of  the  store 
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building  used  by  Standish ;  that  the  beer  was  used  by 
Standish  himself,  and  was  also  given  away  to  several 
persons.  There  was  no  evidence  to  show,  or  tending 
to  show,  that  Standish  ever  sold  or  bartered  any  beer 
or  other  intoxicating  liquor  at  the  place  named  in  the 
indictment,  or  anywhere  else,  or  that  any  other  per- 
son sold  or  bartered  beer  or  other  intoxicating  liquor 
in  his  store  or  wareroom.  There  were  three  counts 
in  the  indictment.  The  second  count  charged  ''that 
on  or  about  the  month  of  May,  1887,  defendant  did 
unlawfully  aid,  assist  and  abet  in  keeping  and  main- 
taining a  place  and  room  in  which  intoxicating 
liquors  were  received  for  the  purpose  of  use,  barter 
and  to  give  away  as  a  beverage  without  having  a 
permit. ' ' 

The  court  instructed  the  jury,  among  other 
things,  as  follows : 

''The  giving  away  of  intoxicating  liquor  to  be 
used  as  a  beverage  is  an  unlawful  selling  within  the 
provisions  of  the  laws  of  Kansas. ' ' 

And  also, ' '  That  if  you  find  beyond  a  reasonable 
doubt  that  defendant,  at  the  place  mentioned  in  the 
second  count  of  the  indictment,  did  assist  and  abet  in 
keeping  and  maintaining  a  place  and  room  in  which 
intoxicating  liquors  were  received  and  kept  for  the 
purpose  of  use,  barter,  or  to  be  given  away  as  a 
beverage,  without  having  a  permit  to  sell  the  same, 
you  will  find  him  guilty  upon  the  second  count. ' ' 

Counsel  for  Standish  requested  the  court  to  in- 
struct the  jury  that  "anyone  in  the  lawful  and  bona 
fide  possession  of  beer  may  use  it  himself  or  may  give 
it  away  without  being  guilty  of  a  violation  of  the  law, 
provided  he  does  not  give  it  away  to  evade  any  of  the 
provisions  of  the  prohibitory  law. ' ' 

And  also  that,  "the  bona  fide  and  honest  giving 
away  of  intoxicating  liquors  by  one  who  is  lawfully 
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in  possession  of  the  liquors,  is  not  a  violation  of  the 
law.'' 

These  last  instructions  were  refused,  and  noth- 
ing similar  to  them  was  given. 

Defendant  was  convicted,  and  in  reversing  the 
judgment  the  supreme  court  says : 

*  *  The  instructions  in  this  case,  however,  were  not 
sufficiently  limited  to  embrace  the  offense  attempted 
to  be  described  in  the  second  count  of  the  mdict- 
ment,  imder  the  provisions  of  section  16  of  the  pro- 
hibitory act.  They  allowed  the  jury  to  find  Standisli 
guilty  if  he  used  the  beer  himself,  or  gave  it  away, 
although  not  done  in  violation  of  the  statute,  nor  to 
evade  any  of  the  provisions  thereof. ' ' 

In  Reynolds  v.  The  State,  73  Ala.  3,  the  defend- 
ant was  indicted  and  convicted  under  a  statute  which 
made  it  '^unlawful  for  any  person  or  persons  (except 
upon  the  written  prescription  herein  provided  for) 
to  make,  sell  or  otherwise  dispose  of  any  spirituous 
or  malt  liquors  or  other  intoxicating  drinks  within 
the  counties  of  Dale  and  Henry,  state  of  Alabama/' 
The  testimony  was,  that  the  defendant,  at  his  private 
residence  in  Dale  county,  gave  to  a  guest  two  or 
more  drinks  of  spirituous  liquor,  to  wit,  whiskey. 
No  point  was  made  in  the  case  on  the  question  of  a 
written  prescription.  The  presiding  judge  instructed 
the  jury  that  this  constituted  disposing  of  spirituous 
liquors  within  the  statute.  Held,  that  the  act  shown 
in  evidence  was  not  the  disposing  of  liquor  within 
the  contemplation  of  the  legislature. 

In  State  v.  Jones,  39  Vt.  370,  defendant  was 
indicted  for  selling,  furnishing  and  giving  away 
intoxicating  liquor  in  violation  of  the  statute.  The 
statute  is  not  given  in  the  opinion  of  the  court.  The 
proof  was,  that  defendant  kept  a  hotel,  and  in  con- 
nection therewith  a  bar;  that  he  gave  to  a  domestic 
servant  at  the  bar  three  drinks  of  whiskev.    Held, 
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not  to  be  within  the  statute,  as  the  servant  was  a 
member  of  defendant's  family.  It  also  appeared 
from  the  evidence  that, ' '  at  divers  times, ' '  defendant 
furnished  whiskey  to  musicians  whom  he  had  hired  to 
play  at  dances  given  at  his  hotel.  Held,  that  as  the 
musicians  were  not  part  of  defendant 's  family,  these 
acts  were  within  the  statute.  Judgment  of  the  court 
below  was  reversed,  however,  for  the  reason  that  the 
words  '*at  divers  times''  were  omitted  from  the 
indictment,  and  the  prosecution,  over  the  objections 
of  defendant,  was  allowed  to  introduce  testimony 
tending  to  show  a  number  of  different  offenses. 

The  only  authority  cited  by  appellant  arising 
under  a  prohibitory  law,  wherein  the  facts  are  at  all 
analogous  to  the  facts  in  the  case  under  consideration, 
is  State  v.  Standish,  supra.  In  that  case  it  was  in 
evidence  that  defendant  kept  the  beer,  which  he  used 
himself  and  gave  away,  in  a  back  room  or  wareroom 
of  a  store  building,  and  not  in  *  *  a  place  of  traflSc  or 
place  of  public  resort. ' ' 

In  all  of  the  cases  cited  by  appellant,  the  stat- 
utes under  which  the  prosecution  was  had,  so  far 
as  they  appear  in  the  opinions  of  the  courts,  used  the 
words  **give,"  '^give  away,"  ** dispose  of,"  in  con- 
nection with  the  words  ** barter,"  **sell,"  or  ** ex- 
change, ' '  showing  an  evident  intention  upon  the  part 
of  the  law-making  power  to  anticipate  any  attempt 
to  evade  the  provisions  of  the  law  which  those 
engaged  in  the  liquor  traflSc  might  by  any  ingenuity 
invent. 

In  the  ordinance  under  consideration,  the  words 
** selling"  and  ''giving  away,"  are  wholly  discon- 
nected from  each  other,  and  each  is  coupled  with  an 
absolute  prohibition,  disclosing  an  evident  intention 
upon  the  part  of  the  law-making  power  to  not  only 
prohibit  the  selling  of  liquor  within  the  limits  of  the 
town,  but  also  to  prohibit  the  giving  away  of  liquor 
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in  certain  designated  places  in  the  town,  which  inten- 
tion was  expressed  in  language  which  requires  no 
construction  or  interpretation. 

The  court  committed  no  error  in  his  rulings  upon 
the  instructions  given  and  refused. 

Counsel  for  appellant  contend  that  the  ordinance 
was  void,  because  on  its  face  it  attempted  to  enlarge 
the  powers  of  the  corporation  beyond  those  conferred 
by  the  statute. 

In  construing  section  2833  Mills '  Ann.  Stats.,  and 
sec.  4403,  subdivision  18,  Mills'  Ann.  Stats.,  in  People 
V.  Raims,  20  Colo.  489,  492,  493,  the  supreme  court 
said: 

**The  above  statutes  give  to  an  incorporated 
town  'the  exclusive  right  to  license,  regulate  or  pro- 
hibit the  selling  or  giving  away  of  any  intoxicating, 
malt,  vinous,  mixed  or  fermented  liquor  within  the 
limits  of  the  town,  or  within  one  mile  beyond  the 
outer  boundaries  thereof,  except  where  the  bound- 
aries of  two  towns  adjoin.'  No  authority  need  be 
cited  to  the  eflfect  that  the  regulation  of  the  liquor 
traflBc  is  purely  a  legislative  power,  and  that  it  is  also 
clearly  within  the  power  of  the  legislature  to  delegate 
to  the  municipal  authorities  the  power  to  regulate, 
license  or  prohibit  the  sale  of  liquor  within  their  own 
limits  *  •  *,  The  legislature  having  the, right 
absolutely  to  prohibit  such  sales  as  defendant  was 
making,  has  also  the  right  to  confer,  and  did  confer, 
upon  the  county  and  upon  the  town  the  same  power 
of  prohibitioji. " 

See  also  Black  on  Intoxicating  Liquors,  section 
39,  where  it  is  said : 

* '  And  we  may  here  remark  that  if  the  state  has 
power  to  prohibit  the  sale  of  liquor,  it  has  also  power 
to  prohibit  the  giving  of  liquor  by  one  person  to 
another.  The  evil  to  be  avoided  is  the  communication 
from  one  to  another  of  an  article  which  mav  be  in- 
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jurious  to  the  recipient,  or  which,  by  its  general  use, 
may  demoralize  or  harm  the  whole  community.  It  is 
not  attempted  to  restrain  a  man's  private  indulgence 
in  drink.  But  that  is  because  law  deals  not  with  the 
isolated  individual,  but  with  men  in  their  relations 
to  each  other.  Upon  the  delivery  of  a  noxious  sub- 
stance from  one  to  another,  a  relation  is  established 
of  which  the  law  may  take  cognizance.  And  it  is  per- 
fectly immaterial  whether  the  transfer  be  by  sale,, 
barter,  or  gift. ' ' 

In  Powers  v.  Commonwealth,  90  Ky.  167,  the 
defendant  was  convicted  under  an  act  of  the  legisla- 
ture of  Kentucky  which  provides : 

'  *  It  shall  be  imlawf ul  for  any  person  or  persons 
to  sell,  barter,  give,  loan  or  traflSc  in  spirituous,  vin- 
ous or  malt  liquors,  in  any  quantity  whatever,  within 
the  county  of  Rowan. ' ' 

In  the  course  of  the  opinion,  the  court  said : 

*'He  next  contends  that  the  statute  is  unconsti- 
tutional in  so  far  as  it  deprives  a  person  of  the  right 
to  give  liquor  to  another,  because  by  so  doing  it  denies 
him  the  use  of  his  property.  If  the  sale  may  be  for- 
bidden, equally  so  may  the  gift  of  it.  The  law  has 
the  public  welfare  in  view,  and  one  may  be  as  injur- 
ious to  the  public  as  the  other.  It  has  long  been  the 
recognized  and  unquestioned  law  of  this  state  that 
one  cannot  give  liquor  to  a  minor.  The  legislature 
may,  looking  to  the  public  health,  or  its  peace  or 
morals,  and  in  the  exercise  of  the  police  power,  forbid 
not  only  the  sale,  but  the  gift,  of  any  article  cal- 
culated to  injure  these  public  interests.  The  citizen 
acquires  his  property  subject  to  this  right  upon  the 
part  of  the  law-making  power.  The  individual  right 
is  thus  qualified  to  secure  the  protection  of  the  pub- 
lic.'^ 

Under  the  above  authorities,  it  is  manifest  that 
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the  enactment  of  the  ordinance  was  clearly  within  the 
authority  delegated  the  town  by  the  legislature. 

Statutes  should  be  interpreted  according  to  the 
most  natural  and  obvious  import  of  their  language, 
without  resorting  to  subtle  or  forced  conclusions  for 
the  purpose  of  eitiier  limiting  or  extending  their 
operation. — Dwarris  on  Statutes,  144. 

When  the  meaning  is  plain,  the  law  must  be 
carried  into  effect  according  to  its  language,  or  the 
courts  would  be  assuming  legislative  authority. 

The  words  of  the  ordinance,  the  absolute  prohibi- 
tion of  *' selling"  within  the  limits  of  the  town,  the 
absolute  prohibition  of  ** giving  away'*  in  certain 
designated  places,  including  places  of  traffic  and 
public  resort,  the  manifest  effort  to  prevent  evasion 
upon  the  part  of  druggists,  the  penalties  imposed,  the 
inclusion  of  any  and  all  intoxicating  liquors,  afford 
undoubted  evidence  of  the  design  of  the  authorities 
of  the  town  to  make  it  a  strictly  prohibition  town, 
according  to  the  express  terms  of  this  ordinance,  and 
according  to  the  plain  language  thereof,  which  lan- 
guage cannot  be  misunderstood  by  anyone  of  ordinary 
or  reasonable  intelligence. 

If  the  construction  of  the  ordinance,  as  con- 
tended for  by  appellant,  under  the  facts  disclosed  by 
the  evidence  should  be  adopted,  every  *' place  of 
traffic  or  public  resort ' '  in  the  town,  upon  the  plea  of 
hospitality  or  for  the  purpose  of  celebration,  could 
be  converted  into  a  free  bar-room  or  dram-shop,  and 
intoxicating  liquors  dispensed  without  let  or  hind- 
rance. Such  construction  would  render  the  ordin- 
ance a  nullity. 

Perceiving  no  error  in  the  record,  the  judgment 
will  be  affirmed. 

Aifirmed. 
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[No.  2366.] 

LiTCH  V.  The  People  ex  bel.  The  Town  of  Steblino. 

statutory  Construction — Service  of  Proces^-Oisquallflcation  of 
Sheriff. 
Section  869  Mills'  Ann.  Stats.,  which  provides  that  when- 
ever any  party,  his  agent  or  attorney,  shall  make  and  file  with 
the  clerk  of  the  proper  court  an  affidavit  stating  that  he  believes 
that  the  sheriff  will  not,  by  reason  of  either  partiality,  prejudice, 
consanguinity  or  Interest,  faithfully  perform  his  duties  In  any 
suit  commenced  or  about  to  be  commenced  in  such  court,  the 
clerk  shall  issue  process  in  such  suit  to  the  coroner,  who  shall 
execute  the  same,  is  mandatory;  and  the  fact  that  a  party  filed 
with  his  affidavit  a  motion  addressed  to  the  court  did  not 
authorize  the  opposing  party  to  file  counter-affidavits,  nor  author- 
ize the  court  to  exercise  Its  discretion  In  g^rantlng  or  refusing 
such  motion. 

Appeal  from  the  County  Court  of  Logan  County. 

Messrs.  Allen  &  Websteb  and  Mr.  H.  E.  Mun- 
soN,  for  appellant. 

Mr.  Geo.  E.  McConley,  for  appellee. 

Maxwell,  J. 

The  appellant  was  prosecuted  before  the  police 
magistrate  of  the  town  of  Sterling  for  the  violation  of 
**An  ordinance  concerning  the  selling  and  giving 
away  of  intoxicating  malt,  vinous,  mixed  or  fer- 
mented liquors. '  ^  He  was  convicted,  fined,  prosecuted 
an  appeal  to  the  county  court,  where  the  case  was 
tried  to  a  jury,  and  he  was  again  found  guilty  and  a 
fine  of  $50.00  assessed  by  the  jury,  upon  which  judg- 
ment was  rendered,  from  which  this  appeal. 

In  the  county  court,  before  the  jury  was  sum- 
moned, appellant  filed  his  motion  to  have  the  coroner 
summon  the  jury,  and  supported  such  motion  by  his 
affidavit,  in  which  he  swears  that  he  believes,  is  in- 
formed, and  states  the  fact  to  be,  that  the  sheriff 
of  the  county  is  so  partial,  biased  and  prejudiced,  and 
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has  such  an  interest  in  the  case,  that  it  would  be 
impossible  for  him  (appellant)  to  have  an  impartial 
jury  selected  by  the  sheriflF. 

The  attorney  for  appellee  and  the  sheriff  filed 
counter-aflSdavits.  The  court  overruled  appellant's 
motion,  to  which  ruling  an  exception  was  saved  and 
error  is  assigned  thereon. 

Mills'  Ann.  Stats.,  section  869,  provides :  ** When- 
ever any  party,  his  agent  or  attorney,  shall  make 
and  file  with  the  clerk  of  the  proper  court  an  affidavit 
stating  that  he  believes  that  the  sheriff  of  such 
county  will  not,  by  reason  of  either  partiality,  prej- 
udice, consanguinity  or  interest,  faithfully  perform 
his  duties  in  any  suit  commenced  or  about  to  be  com- 
menced in  said  court,  the  clerk  shall  direct  the  orig- 
inal or  other  process  in  such  suit  to  the  coroner,  who 
shall  execute  the  same  in  like  manner  as  the  sheriff 
might  or  ought  to  have  done.'' 

It  is  said  that,  appellant  having  filed  his  motion, 
addressed  to  the  court,  supported  by  his  affidavit, 
therefore  appellee  might  meet  the  same  by  counter- 
affidavits;'  that  the  court  might  then,  in  the  exercise 
of  its  discretion,  grant  or  refuse  the  motion,  and  this 
court  should  not  review  the  exercise  of  such  discre- 
tion. 

We  do  not  agree  with  this  contention. 

The  foregoing  statute  is  mandatory,  and  in  this 
respect  differs  from  like  statutory  provisions  to  the 
effect  **that  where  it  shall  appear"  that  the  sheriff 
is  prejudiced,  the  court  may  order  the  summons  or 
other  process  to  be  served  by  the  coroner. 

The  affidavit  required  by  the  statute  having  been 
filed  with  the  clerk,  it  was  his  duty  to  issue  the  pro- 
cess— vemre — to  the  coroner. 

The  court  erred  in  overruling  the  motion  of 
appellant,'  and  for  this  error  the  judgment  will  be 
reversed.  Reversed. 
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[No.  2367.] 

LiTCH  V.  The  People  ex  rel.  The  Town  of  Sterling. 

Appeal  from  the  County  Court  of  Logan  County. 

Messrs.  Allen  &  Webster  and  Mr.  H.  E.  Mun- 
80N,  for  appellant. 

Mr.  Geo.  E.  McConley,  for  appellee. 

Maxwell,  J. 

The  facts  in  this  case  will  be  found  in  the  opinion 
rendered  in  M.  Litch  v.  The  People  of  the  State  of 
Colorado,  etc.,  ante,  page  421.  The  questions  y)re- 
sented  for  determination  are  the  same  as  in  that  case, 
and  for  the  reasons  there  given,  the  judgment  of  the 
countv  court  will  be  aflSrmed. 

Affirmed. 

[No.  2368.1 

Litch  v.  The  People  ex  rel.  The  Town  of  Sterling. 

Appeal  from  the  County  Court  of  Logan  County. 

Messrs.  Allen  &  Webster  and  Mr.  H.  E.  Mun- 
soN,  for  appellant. 

Mr.  Geo.  E.  McConley,  for  appellee. 

Maxwell,  J. 

The  facts  in  this  case  are  stated  in  M.  Litch  v. 
The  People  of  the  State  of  Colorado,  etc.,  ante,  page 
433.  The  same  questions  are  presented  in  this  case 
as  in  that,  and  for  the  reasons  there  given,  the  judg- 
ment will  be  reversed. 

Reversed. 

[No.  2373.] 

The  City  of  Denver  v.  Strobridge.  im^lvn 

1.    Cities     and     Towns — Negligence — Defective     Sidewalk — Evi- 
dence. 
In  an  action  against  a  city  for  damages  for  personal  injuries 
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to  plaintiff  caused  by  Blipping  and  falling  upon  ice  and  snow 
accumulated  on  defendant's  sidewalk,  the  evidence  examined 
and  held  sui&cient  to  require  the  submission  to  the  jury  of  the 
questions  of  defendant's  negligence  and  plaintilTs  contributory 
negligence. 

2.  Appellate  Practlee — ^Variance^Exoeptlons. 

An  objection  to  a  slight  variance  between  the  pleading  and 
the  evidence  should  not  be  raised  in  the  appellate  court  where 
no  such  objection  was  made  in  the  trial  court. 

3.  Appellate    Practice — Instructions— Exceptions. 

A  general  exception  to  an  instruction,  without  iK>inting  out 
the  specific  part  of  the  instruction  excepted  to,  Is  insufficient  to 
present  the  Instruction  for  review  in  the  appellate  court  if  the 
instruction  contains  more  than  one  legal  proposition  and  con- 
tains a  correct  proposition  of  law. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  J.  M.  Ellis,  Mr.  G.  L.  R.  Stevick,  Mr.  H.  A. 
LiNDSLEY,  district  attorney,  and  Mr.  S.  W.  Belpord, 
for  appellant. 

Mr.  C.  M.  Garwood  and  Mr.  D.  V.  Burns,  for 
appellee. 

Maxwell,  J. 

This  action  was  brought  in  the  court  below  by 
appellee  against  defendant  city  to  recover  damages 
for  injuries  resulting  from  a  fall  upon  the  sidewalk 
of  15th  street  near  Platte  street,  in  the  city  of  Denver. 

The  owners  of  the  property  adjacent  to  the  side- 
walk were  made  parties  defendant  to  the  suit.  Upon 
demurrer  they  were  dismissed  therefrom. 

The  complaint  alleged  that  for  several  years 
prior  to  the  accident,  the  defendant  maintained  a 
sidewalk  of  stone  flagging  on  the  street  in  question; 
that  at  the  place  where  the  accident  occurred  there 
was  a  space  of  eight  or  ten  feet  from  which  the 
flagging  had  been  removed,  or  which  had  never  been 
))aved,  for  the  purpose  of  affording  a  driveway  across 
the  line  of  the  sidewalk  to  the  rear  of  the  premises 
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adjacent  to  the  street  at  that  point,  or,  for  the  pur- 
pose of  affording  a  drain  to  carry  off  the  flow  of 
water  from  such  premises  to  the  gutter  of  the  street ; 
that  the  adjacent  premises  were  higher  than  the 
street;  that  this  driveway  or  drain  was  eight  or  ten 
inches  lower  than  the  surface  of  the  sidewalk;  that 
for  many  days  prior  to  the  accident,  snow  and  ice  had 
been  allowed  to  accumulate  in  this  driveway  on  the 
line  of  the  sidewalk  to  a  depth  of  six  or  seven  inches, 
and  that  by  reason  of  the  same  thawing,  melting  and 
freezing  again,  and  being  tramped  upon,  ice  had  been 
formed  in  such  driveway,  which  became  and  was  at 
the  time  of  the  accident,  in  such  condition  as  to  form 
an  obstruction  and  render  the  sidewalk  at  that  point 
unsafe  for  pedestrians;  that  to  facilitate  drainage 
the  center  of  the  driveway  or  drain  was  lower  than 
the  sides ;  that  a  light  fall  of  snow  covered  the  accumu- 
lated ice  and  hid  the  slippery  condition  from  view; 
that  on  the  day  of  the  accident,  the  plaintiff,  while 
passing  along  the  sidewalk,  without  negligence  upon 
her  part,  stepped  from  the  flagging  into  the  drive- 
way and  upon  the  accumulated  ice  and  snow,  when 
she  slipped,  fell,  and  sustained  the  injuries  com- 
plained of. 

The  answer  was  a  general  denial. 

The  character  and  extent  of  the  injuries  suf- 
fered by  appellee  were  established  by  competent  evi- 
dence and  are  practically  conceded. 

The  accident  happened  to  appellee  about  8 
o  'clock  of  the  morning  of  January  30,  1899,  at  which 
time  she  was  pursuing  her  way  to  a  nearby  store; 
as  she  stepped  from  the  flagging  on  to  a  step  in  the 
driveway  she  slipped,  fell,  and  sustained  the  injuries. 

The  appellee  alone  testified  as  to  the  accident. 
From  her  testimony  it  appears  that  for  a  week  or  so 
prior  to  the  accident  she  considered  conditions  safe 
enough;  that  the  ice  was  on  top  of  and  covered  the 
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step ;  that  she  stepped  on  the  ice ;  that  she  took  bnt 
one  step  off  the  flagging  and  as  she  was  about  to 
put  her  left  foot  down  the  right  foot  went  from,  under 
her. 

It  appears  from  other  testimony  that  the  drive- 
way had  existed  for  six  or  seven  years  prior  to  the 
accident  and  was  used  as  a  private  alley  by  the  occu- 
pants of  the  adjacent  premises ;  that  the  sidewalk  and 
street  were  quite  steep ;  that  snow  and  ice  in  the  drive- 
way or  drain  had  been  allowed  to  accumulate  and 
had  there  existed  for  at  least  two  weeks  prior  to 
January  30;  that  the  driveway  or  drain  had  snow 
and  ice  in  it  most  of  the  time  that  winter ;  that  across 
the  driveway  a  plank  walk  was  laid;  that  there  was 
a  wooden  step  on  either  side  of  the  driveway  upon 
which  pedestrians  stepped  to  reach  the  surface  of  the 
drain  and  upon  which  appellee  stepped  when  she 
slipped  and  fell,  the  step  at  that  time  being  covered 
with  ice  and  snow. 

One  of  the  witnesses  testified  that  on  the  27tli 
of  January,  three  days  prior  to  this  accident,  he 
slipped  and  fell  at  the  same  place  where  appellee 
met  with  her  accident. 

Other  witnesses  testified  that  the  accumulated 
snow  and  ice  covered  and  concealed  the  step  on  the 
morning  of  January  30,  and  that  there  had  been  a 
light  fall  of  snow  the  preceding  night. 

On  behalf  of  defendant,  the  official  in  charge  of 
the  Denver  office  of  the  United  States  weather  iJureau 
testified  that  from  the  2d  to  the  26th  of  January, 
inclusive,  there  had  been  practically  no  snow,  that 
from  the  27th  to  the  30th,  inclusive,  there  had  been 
eight  or  nine  inches  of  snow,  which  leads  to  the  con- 
clusion that  the  accumulation  of  ice  and  snow  in  the 
driveway  was  largely  due  to  the  construction  of  the 
same,  and  its  use  as  a  drain  for  the  abutting  premises. 

A  witness  for  defendant,  an  officer  of  the  city 
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attorney  *s  officfe,  testified  that  the  plaintiff  told  him 
that  she  slipped  off  the  flagging  before  reaching  the 
driveway.    This,  plaintiff  denied. 

The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $2,200.00. 

At  the  close  of  the  testimony  the  dfefendant 
requested  the  court  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant,  which  was  refused.  Excep- 
tion saved  and  error  assigned  thereon. 

In  view  of  the  testimony,  no  error  was  committed 
in  this  ruling. 

Under  the  authorities  and  the  testimony,  the 
questions  of  contributory  negligence,  the  nature  and 
character  of  the  alleged  defect,  actual  or  constructive 
notice  thereof  upon  the  part  of  defendant,  and  its 
negligence  in  relation  thereto,  should  have  been  sub- 
mitted to  the  jury,  under  proper  instructions. 

It  is  said  that  there  is  a  fatal  variance  between 
the  allegations  of  the  complaint  and  the  testimony,  in 
that  the  complaint  alleged  that  the  accident  was 
caused  by  the  snow  and  ice  in  the  driveway,  whereas 
the  testimony  of  plaintiff  showed  that  she  stepped 
on  the  ice  on  the  step.  The  step  was  at  the  end  of 
and  below  the  flagging,  in  the  driveway,  and  a  part 
of  it.  This  point  does  not  seem  to  have  been  called 
to  the  attention  of  the  court  below,  no  advantage 
taken  of  it,  no  attempt  made  to  have  the  pleadings 
amended,  if  that  was  necessary,  which  we  do  not 
decide,  and  after  verdict  and  judgment  should  not 
have  been  urged  here. — Railroad  Co.  v.  Conway,  8 
Colo.  1 ;  Denver  v.  Baldasari,  15  Colo.  App.  157. 

Exceptions  were  saved  to  each  instruction  given 
at  the  request  of  the  plaintiff.  Following  each  in- 
struction is  substantially  this  exception : 

* '  To  the  giving  of  which  instruction,  the  defend- 
ant by  counsel  then  and  there  excepted. ' ' 

Each  of  the  instructions  to  which  the  above 
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exception  is  saved,  contained  more  than  one  proposi- 
tion of  law.  It  is  not  contended  that  there  is  not  a 
correct  statement  of  the  law  upon  some  one  or  more 
of  the  propositions  therein  contained ;  in  other  words, 
it  is  not  contended  that  the  instructions  to  which  the 
above  Exceptions  were  saved,  are  bad  in  their 
entirety. 

The  rule  is  stated  by  the  supreme  court  in  Seals 
V.  Cone,  27  Colo.  473,  488,  as  follows : 

*^At  the  conclusion  of  the  instructions  given  by 
the  court  of  its  own  motion,  which  embraced  the  one 
under  consideration,  an  exception  in  this  form  was 
preserved :  *  To  the  giving  of  which  instructions,  and 
to  each  and  every  thereof,  the  plaintiff  by  his  counsel 
then  and  there  duly  excepted. '  This  is  equivalent  to 
saving  an  exception  to  each  instruction  separately, 
but  it  cannot  avail  as  against  any  instruction  to  which 
it  is  directed,  which  contains  a  correct  statement  of 
the  law,  because  it  is  insufficient  to  point  out  that 
which  is  incorrect  from  that  which  is  correct." 

And  also  in  French  v.  Guyot,  30  Colo.  222,  227: 

^^  Moreover,  the  exceptions  taken  by  the  defend- 
ant to  the  instructions  claimed  to  have  been  given, 
in  no  way  called  the  attention  of  the  court  to  any 
objectionable  matter.  The  instructions,  with  one  or 
two  exceptions,  which  are  unimportant,  contain  more 
than  one  proposition  of  law ;  and  it  has  been  held  by 
this  court  that  a  general  exception  to  an  instruction 
which  contains  more  than  one  proposition  of  law  is 
not  an  exception  which  entitled  the  party  to  have 
the  alleged  error  reviewed  in  this  court." 

The  assignments  of  error  predicated  upon  the 
above  exceptions  were  as  follows : 

^'That  the  court  erred  in  giving  instruction  No. 
1,  asked  by  plaintiff." 

Rule  11  of  this  court  provides : 

^*When  the  error  alleged  is  to  the  charge  of  the 
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court,  the  part  of  the  charge  referred  to  shall  be 
qnoted  totidem  verbis  in  the  specifications ;  Provided, 
where  the  charge  is  divided  into  separate  paragraphs 
or  instructions,  which  are  each  duly  numbered,  and 
error  is  assigned  as  to  one  or  more  entire  paragraphs 
or  instructions,  it  shall  be  sufficient  to  designate  the 
part  of  the  charge  referred  to  by  giving  the  number 
prefixed  to  each  paragraph  or  instruction  so  assigned 
for  error. '  ^ 

The  assignment  of  error  in  this  form  is  sufficient 
when  the  objection  is  to  the  entire  instruction,  but 
when  error  is  alleged  to  a  portion  only  of  the  instruc- 
tion, it  is  necessary,  under  this  rule,  to  set  forth  the 
portion  objected  to  totidem  verbis. 

For  the  foregoing  reasons  the  assignments  of 
error  based  on  the  instructions  cannot  be  considered. 

For  the  reasons  above  given,  we  are  compelled 
to  affirm  the  judgment. 

Afjfirmed. 

[No.  2372.] 

The  City  of  Denver  v.  Bradbury. 

1.  Cities  and  Towns — Personal  Injuries — Notice. 

Under  section  9, '  article  IX,  of  the  charter  of  the  city  of 
Denver  (Session  Laws  1893,  p.  233),  requiring  notice  to  be  given 
the  city  by  any  person  injured  upon  any  of  the  streets,  avenues, 
alleys,  sidewalks  or  other  public  places,  within  thirty  days  after 
receiving  such  injury,  before  the  city  shall  be  liable  for  damages, 
if  such  notice  is  sufficiently  full  as  to  the  cause  of  injury  so  that 
guided  by  it  the  city  can  investigate  the  question  of  its  liability, 
then  the  notice  is  sufficient. 

2.  Same. 

In  an  action  against  the  city  of  Denver  for  damages  for 
personal  injuries  to  plaintiff  alleged  to  have  been  caused  by 
falling  into  a  covered  hole  or  pitfall  in  the  sidewalk,  a  notice 
served  on  defendant,  within  the  time  required,  giving  date  and 
place  of  accident,  and  its  cause  a  pitfall  into  which  plaintiff 
stepped,  was  sufficient. 

3.  Practice — Judgments — Amendment. 

The  amendment  of  a  Judgment  so  as  to  conform  to  the 
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Yerdict  after  an  appeal  is  taken  from  the  judgment,  is  permis- 
sible. 

Appeal  fram  the  District  Court  of  Arapahoe  County, 

Mr.  H.  A.  LiKDSLEYy  Mr.  Samuel  W.  Belford, 
Mr.  J.  M.  Ellis,  Mr.  Guy  LeB.  Stevick  and  Mr.  N. 
B.  Bachtell,  for  appellant. 

Mr.  T.  H.  Hood,  as  amicus  curiae. 

Mr.  J.  Warner  Mills,  for  appellee. 

Gunter,  J. 

Action  for  personal  injuries.  Judgment  for 
plaintiff.    Defendant  appeals. 

1.  The  charter  of  the  city  of  Denver,  acts  1893, 
article  IX,  section  9,  provides  that  within  thirty  days 
after  injuries  are  received,  the  mayor  or  city  council 
shall  be  given  notice  in  writing  of  such  injuries,  stat- 
ing when,  where  and  how  received,  and  the  extent 
thereof. 

The  notice  served  herein  is  said  to  be  fatally 
defective  in  departing  evidence  and  complaint  in  its 
statement  of  how  the  injury  occurred.  The  position 
in  effect  is  that  as  to  the  cause  of  action  stated  in 
the  complaint,  no  notice  was  served  advising  defend- 
ant city  as  to  how  the  injuries  occurred. 

This  section  has  been  construed.  City  of  Denver 
V.  Saulcey,  5  Colo.  App.  420,  423,  turned  upon  the 
proper  service  of  the  notice ;  but  in  the  course  of  the 
opinion  the  court  pertinently  said : 

**The  object  of  the  statute  is  to  advise  the  exe- 
cutive oflScers  of  the  city  of  the  fact  of  the  injury 
and  of  the  claims  made  by  the  injured  person,  that 
they  may  investigate  the  matter,  and  while  the  cir- 
cumstances are  fresh  and  the  evidence  easilv  ac- 
quired,  ascertain  what,  if  any,  responsibility  ought  to 
be  assumed  by  the  city. ' ' 


Jan.,  ^04.]        City  op  Denver  v.  Bradbury.  443 

In  Denver  i\  Barron,  6  Colo.  App.  72,  77,  78,  the 
notice  stated  as  the  cause  of  the  injury,  or  how  it 
occurred,  that  the  ground  over  a  sewer  recently  laid 
gave  away  when  plaintiff  drove  her  horse  upon  it. 
The  evidence  was  that  for  probably  twenty-four  hours 
before  the  accident  there  had  been  at  that  point  a 
hole  in  the  street  resulting  from  the  sinking  of  the 
earth  in  the  trench  where  the  sewer  was  laid,  and 
that  plaintiff^s  horse  stepped  into  it.  It  was  urged 
that  there  was  a  fatal  variance  between  the  evidence 
and  the  notice.  The  notice  was  held  sufficient  to 
admit  evidence  that  the  cause  of  the  accident  was  the 
hole  in  the  street,  the  court  saying  that  the  city  could 
not  have  been  misled  by  the  notice.  The  principle 
announced  is,  if  the  notice  so  advises  the  city  of  the 
cause  of  the  injury  that,  guided  thereby,  it  can  investi- 
gate the  question  of  liability,  then  the  notice  is  suffi- 
cient. 

In  Stoors  v.  City  of  Denver,  ante,  p.  159,  73  Pac. 
1094,  upon  demurrer  to  the  complaint  the  notice  was 
held  insufficient.  The  notice  stated  that  the  claim- 
ant slipped  and  fell  upon  a  public  highway  of  Den- 
ver, the  cause  of  the  fall  was  not  given.  The  court 
held  that  the  purpose  of  such  notice  is  to  advise  the 
city  recently  after  the  accident  of  its  cause,  so  an 
investigation  can  be  made  and  liability  determined. 
The  cases  there  cited  are  upon  this  principle. 

This  statute  is  in  derogation  of  common-law 
rights,  and  should  be  strictly  construed  in  favor  of 
such  rights. 

**It  should  not  be  construed  with  liberality 
against  the  right  of  an  injured  party  to  maintain  an 
action  against  the  city,  but  on  the  other  hand  should 
receive  a  reasonably  strict  construction." — Tntfru  r. 
City  of  Detroit,  128  Mich.  650 ;  Born  v.  City  of  Spo- 
kane, 27  Wash.  719;  Bell  v.  City  of  Spokane,  30 
Wash.  508;  Reno  v.  City  of  St.  Joseph,  169  Mo.  642; 
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Lowe  V.  Inhabitants  of  Clinton,  133  Mass.  526;  Dalton 
V.  City  of  Salem,  136  Mass.  279. 

We  condnde  that  if  the  notice  gave  to  the  city 
such  information  as  to  enable  it  to  investigate  the 
eanse  of  the  injuries  relied  upon 'in  the  complaint, 
then  it  is  sufficient. 

When  the  complaint  is  looked  to,  its  gist  as  to 
the  cause  of  the  injury  is  a  covered  hole  or  pitfall  in 
a  sidewalk  of  defendant  city.  If  plaintiff  could  prove 
in  any  manner  the  existence  of  this  pitfall,  the  negli- 
gence of  defendant  in  permitting  it,  and  that  it  was 
the  proximate  cause  of  plaintiff's  injury,  her  case  as 
to  this  feature  is  made  out.  Defendant's  liability 
was  dependent  upon  whether  this  hole  existed  through 
its  negligence.  If  the  notice  served  was  sufficiently 
full  as  to  the  cause  of  plaintiff's  injury  that,  guided 
by  it,  the  defendant  could  investigate  its  liability  as 
charged  in  the  complaint,  then  the  notice  is  sufficient 
The  notice  gives  date  and  place  of  the  accident,  and 
its  cause  a  pitfall  into  which  the  plaintiff  stepped. 
If  defendant  city,  guided  by  this  notice,  had  in  good 
faith  investigated  the  cause  of  plaintiff's  injuries,  it 
could  have  ascertained  whether  the  hole  existed  and 
whether  there  was  negligence  in  its  maintenance. 
This  investigation  would  have  enabled  it  to  deter- 
mine the  liability  charged. 

We  think  the  notice  sufficient.  This  is  the  point 
urged  in  oral  argument  and  the  one  chiefly  relied 
upon  in  the  briefs. 

2.  It  is  said  there  is  error  in  instructions  2,  3, 
and  4,  and  that  the  verdict  is  against  the  law  and  the 
evidence.  The  instructions  taken  together  clearly 
and  fully  state  the  law  applicable  to  the  case.  The 
jury  could  not  have  been  misled.  The  evidence  is 
abundantly  sufficient  to  sustain  the  verdict. 

3.  As  to  assignment  of  error  No.  8,  no  reason 
is  stated,  or  authority  cited,  why  this  assignment  is 
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well  made,  and  we  know  of  none.  It  involves  the 
question  of  amending  a  judgment  to  conform  to  the 
verdict  after  an  appeal  taken  from  the  judgment. 
The  amendment  was  permissible. — Kindel  v.  Litho- 
graphing Co.,  19  Colo.  310. 

Judgment  aflSrmed.  Affirmed. 


[No.  2275.] 

Frank  v.  Bauer  et  al. 

1.  Practice  In  Civil  Actions— Triai  by  Jury— Waiver. 

Where  a  party  to  an  action  falls  to  appear,  he  waiyes  his 
right  to  a  trial  by  Jury. 

2.  Evidence— Contracts — Revenue  Stamps— federal  Statute  Not 

Applicable  to  State  Courts. 
The  federal  revenue  act  of  1898  (30  U.  S.  Stats,  at  Large, 
455,  section  14),  which  provides  that  no  instrument  required  by 
law  to  be  stamped  shall  be  used  as  evidence  in  any  court  until 
a  legal  stamp  shall  have  been  affixed  thereto,  does  not  apply  to 
state  courts. 

3.  Contracted-Forfeiture— Rescission.  • 

A  deed  to  mining  property  was  placed  in  escrow  with  an 
agreement  that  it  should  be  delivered  to  the  grantee  if  he  should 
make  certain  stipulated  payments,  but  upon  failure  of  the  grantee 
to  make  the  payments  to  be  returned  to  the  grantor,  and  the 
agreement  further  provided  for  the  forfeiture  of  all  payments 
made  by  the  grantee  in  case  of  his  failure,  also  for  the  pay- 
ment of  certain  royalties  on  all  ores  taken  from  the  mine  by 
the  grautee.  Held,  that  a  failure  of  the  grantee  to  make  the 
payments  and  a  demand  by  the  grantor  for  the  return  of  the 
deed,  forfeited  the  right  of  the  grantee  to  purchase  the  property 
but  did  not  rescind  the  contract,  and  the  grantor  might  proceed 
upon  the  contract  in  an  action  to  recover  of  the  grantee  the 
royalties  due  thereon. 

4.  Mines  and    Mining — Contracts — Royalties — Smelter   Returns. 
In  a  contract  to  pay  royalties  upon  the  "mint  or  smelter 

returns"  of  all  ores  to  be  removed  from  a  mine,  where  the 
parties  to  the  contract  construed  it  by  paying  royalty  on  the 
value  of  the  ore  at  the  smelter,  less  the  smelting  charges;  in 
the  absence  of  other  evidence  the  court  will  adopt  such  con- 
struction as  the  meaning  of  "mint  or  smelter  returns*'  in  the 
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contract,  rather  than  the  valne  of  the  ore  after  deducting  smelt- 
ing charges  and  the  charges  for  haoling,  freight  and  switching 
in  delivering  the  ore  to  the  smelter. 

Appeal  from  the  County  Court  of  Motitezunui  County. 

Mr.  John  W.  Helbig,  for  appellant. 

Mr.  S.  W.  Carpenter  and  Mr.  C.  M.  Kendall, 
for  appellees. 

Gunter,  J. 

Appellees,  plaintiffs  below,  executed  a  deed, 
grantee  appellant,  consideration  $60,000.00,  subject- 
matter,  mining  property,  and  deposited  the  same  with 
one  of  appellees,  a  banker,  upon  terms  stated  in  a 
writing  signed  by  appellant  and  appellees,  of  which 
the  following  is  a  copy : 

Mangos,  Colo.,  Aug.  9,  1899. 
''To  Mr.  George  Bauer,  Banker,  Mancos,  Colorado. 

'  *  You  will  please  hold  this  envelope  and  inclosed 
deed  of  Sundown  mine  in  escrow  under  the  following 
conditions : 

' '  If  Joseph  Frank  pays  into  your  hands  the  sum 
of  $1,000.00  this  9th  day  of  August,  1899,  and  the 
further  sum  of  $6,500.00  on  or  before  the  20th  of 
August,  1899,  and  the  further  sum  of  $7,500.00  on 
or  before  November  9,  1899,  and  the  further  sum  of 
$45,000.00  on  or  before  May  9,  1900,  then  you  will 
deliver  this  envelope  and  inclosed  deed  to  Joseph 
Frank,  or  his  agent ;  and  if  the  said  Joseph  Frank,  or 
his  agent,  fails  to  pay  the  above-mentioned  sums  at 
the  time  above  given,  or  fails  to  make  any  one  of 
said  paytnents  as  stipulated,  then  you  are  instructed 
to  return  said  deed  to  the  signers  thereof  at  their 
request.  It  is  further  agreed  that  all  improvements, 
tools  and  so  forth,  in  or  outside  of  mine,  except- 
ing heavy  machinery,  are  to  be  forfeited,  together 
with  all  moneys  paid,  should  Joseph  Frank  fail  to 
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make  payments  as  above  stipulated.  It  is  also  agreed 
that  thirty-five  per  cent,  royalty  on  mint  or  smelter 
returns  of  all  ores  removed  are  to  be  paid  owners, 
and  a  statement  given  by  Joseph  Frank  of  all  work 
and  expenditure  at  the  end  of  every  month,  said 
thirty-five  per  cent,  royalty  is  to  be  applied  on  pur- 
chase price  of  the  mine.  We  agree  to  the  above  con- 
ditions. ' ' 

Thereunder  appellant  took  possession  of  the 
mine  and  operated  it  for  a  time.  He  made  the  pay- 
ments maturing  August  9  and  20,  aggregating 
$7,500.00.  Ore  removed  from  the  mine  was  shipped 
to  the  smelter  and  returns  made  September  18,  30, 
October  4,  7,  9,  and  14,  the  aggregate  of  which  was 
$7,296.99;  that  is,  the  value  of  the  ore  less  treatment 
charges,  as  shown  by  the  smelter  statements,  was 
$7,296.99.  The  smelter  paid  from  this  sum  charges 
for  hauling  the  ore  from  the  mine  to  the  railroad,  also 
freight  and  switching  charges.  The  aggregate  of 
the  hauling,  freight  and  switching  charges  so  paid 
amounted  to  $1,607.21,  and  the  difference  between 
this  sum  and  the  above  aggregate  of  $7,296.99,  to  wit, 
$5,689.78,  was  paid  by  the  smelting  company  to  the 
shipper  of  the  ore,  appellant.  Thirty-five  per  cent, 
of  $5,689.78  is  $1,991.42.  Thirty-five  per  cent,  of 
$7,296.99  is  $2,553.94. 

October  14  appellant,  by  his  manager,  wrote : 

''October  14, 1899. 
**To  George  Bauer,  Banker  and  holder  of  escrow 

papers  on  the  Sundown  mine. 
*  *  Dear  Sir : 

**I  herewith  make  you  statement  of  all  ores 
shipped  from  the  Sundown  mine  during  the  month  of 
September  and  inclose  you  a  check  for  (35)  thirty- 
five  per  cent,  on  the  smelter  returns,  as  per  escrow 
conditions  agreed  upon. 
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Gross  pounds.  Net  pounds.  Total  value. 

•     •     •     •     •  •     •     •     •  $7,296.99 

35  per  cent,  royalty $2,453.95 

(Signed;  Joseph  Prank, 

By  J.  B.  Page.'* 

Utider  the  head  •* gross  pounds'*  in  this  letter 
are  given  in  detail  the  shipments  of  ore  covered  by 
the  smelter  statements,  commencing  with  September 
18,  and  ending  with  October  14.  Appellant  states 
by  the  letter  that  he  incloses  a  check  for  thirty-five 
per  cent.  *  *  on  the  smelter  returns  as  per  escrow  con- 
ditions," and  fixes  the  smelter  returns  on  this  ore 
at  $7,296.99,  which,  as  stated,  is  the  return  from  the 
ore  less  smelter  charges,  and  not  the  return  from  the 
ore  less  smelter  charges  and  the  charges  for  hauling, 
freight  and  switching.  He  incloses  a  check  for 
$2,453.94  as  thirty-five  per  cent,  on  $7,296.99.  On 
the  escrow  agent  directing  attention  to  this  remit- 
tance as  being  $100.00  short  of  thirty-five  per  cent, 
on  the  smelter  returns  as  shown  by  the  letter,  the 
agent  of  appellant,  October  31,  paid  the  $100.00.  The 
parties  here  construed  the  meaning  of  the  words 
** smelter  returns,"  and  acted  on  such  construction; 
they  construed  them  not  as  meaning  the  value  of 
the  ore  less  treatment  charges  and  charges  of  haul- 
ing, freighting  and  switching,  that  is  $5,689.78,  but 
as  the  value  of  the  ore  less  only  the  treatment  charges, 
that  is,  $7,296.99,  and  appellant  paid  not  $1,991.42, 
that  is,  thirty-five  per  cent,  on  $5,689.98,  but  $2,553.94, 
that  is,  thirty-five  per  cent,  on  $7,296.99.  The  mate- 
riality of  this  construction  will  appear  as  we  pro- 
gress. 

This  payment  of  $2,553.94  was  applied  on  the 
installment  of  the  purchase  price,  $7,500.00,  falling 
due  November  9.  Appellant  defaulted  in  the  pay- 
ment of  the  remainder  of  this  installment.  November 
10  appellees  demanded  the  return  to  them  of  the  deed 
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from  the  escrow  agent,  and  this  was  made.  They 
also  requested  payment  of  royalty  for  the  remainder 
of  the  ore  mined  and  shipped  to  the  smelter  prior  to 
that  date.  Nine  smelter  returns  other  than  those  con- 
tained in  above  statements  were  made  from  ore 
shipped  October  11,  13,  18,  23,  26,  30,  31,  November 
8,  and  November  22.  The  aggregate  value  of  this 
ore  at  the  smelter,  less  smelter  charges,  was  $3,599.38. 
Thirty-five  per  cent,  of  this  amount  is  $1,259.78.  The 
aggregate  amount  paid  by  the  smelting  company  upon 
this  ore  for  hauling  to  the  railroad,  freight  on  the 
railroad,  and  switching  charges,  was  $1,160.99,  which 
charges  were  paid  by  the  smelting  comi)any  from  the 
A'alue  of  the  ore  less  treatment  charges,  and  the  dif- 
ference, to  wit,  $2,438.39,  transmitted  to  the  shipper^ 
appellant.  Thirty-five  per  cent,  of  this  sum  is 
$853.44. 

November  10  a  demand  was  made  upon  appel- 
lant for  payment  of  thirty-five  per  cent,  royalty  upon 
the  eight  smelter  returns  enumerated  between  Octo- 
ber 11  and  November  8,  and  such  thirty-five  per  cent, 
was  based  upon  the  value  of  the  ore  at  the  smelter, 
less  smelter  charges.  Payment  was  refused,  for  what 
reason  does  not  appear.  Suit  was  instituted  Decem- 
ber 26,  1899,  to  recover  thirty-five  per  cent,  royalty 
upon  the  nine  smelter  returns  commencing  with  Oc- 
tober 11,  and  ending  with  November  22.  All  of  the 
ore  for  which  had  been  shipped  prior  to  November  8. 
Appellant  answered  denying  the  allegations  of  the 
complaint  which  presented  the  foregoing  matters,  and 
set  up  certain  matters  upon  which  he  asked  affirma- 
tive relief.  The  replication  put  in  issue  the  affirma- 
tive matter  of  the  answer.  March  17  appellant  filed 
his  motion  for  a  continuance  in  order  that  his  deposi- 
tion might  be  taken,  as  he  would  be  absent  at  the 
time  of  the  trial.  The  motion  was  supported  by 
affidavit  disclosing  testimony  that  would  be  given  by 
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the  witness  if  pennitted  to  testify.  March  20,  the 
court  entered  an  order  granting  the  continuance  until 
March  27,  but  setting  the  case  for  trial  on  that  date 
**on  plaintiffs  admitting  that  the  evidence  stated  in 
the  defendant's  attorney's  affidavit  filed  in  support 
of  said  motion  for  continuance  would  be  given  by  him, 
the  said  defendant,  and  that  it  be  considered  as 
actually  given  by  him  upon  said  trial." 

Trial  was  had  March  27,  1900,  appellees  appear- 
ing in  person  and  by  attorney,  and  defendant  appear- 
ing neither  in  person  nor  by  attorney.  Trial  was  to 
the  court,  without  a  jury,  and  a  judgment  had  for 
appellees  in  the  amount  prayed  in  their  complaint, 
which  amount  is  thirty-five  per  cent,  upon  the  value 
of  the  ore,  less  treatment  charges,  as  shown  by  the 
nine  smelter  statements  last  mentioned  and  legal 
interest  thereon.    Therefrom  is  this  appeal. 

1.  No  error  was  committed  in  trying  the  case 
without  a  jury.  The  pleadings  presented  issues  of 
fact,  the  defendant  (appellant)  made  no  appearance 
at  the  trial,  this  waived  his  right  to  a  trial  by  jury. 

**  Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  with  the  assent  of  the  court 
in  the  following  manner :  First,  by  failing  to  appear 
at  the  trial." — Mills'  Ann.  Code,  sec.  178;  Leahy  et 
al.  V.  Dunlap,  6  Colo.  552. 

2.  The  above  contract  upon  which  this  action 
is  based  was  not  stamped.  The  Federal  Revenue  Act 
of  June,  1898,  section  14,  provides  that  no  instrument 
required  by  law  to  be  stamped  shall  be  used  as  evi- 
dence in  any  court  until  a  legal  stamp  shall  have 
been  affixed  thereto.  If  we  assume  the  above  con- 
tract to  be  within  the  statute — which  we  do  only  for 
the  purpose  of  the  ruling — the  court  did  not  err  in 
admitting  the  instrument  unstamped,  and  a  sufficient 
reason  for  so  holding  is,  the  act  does  not  apply  to 
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state  courts. — Trowbridge  i\  Addoms,  23  Colo.  518, 
48  Pac.  535. 

3.  The  above  writing  of  August  9  constituted  a 
contract  between  appellees  and  appellant.  By  it 
appellees  agreed  that  the  deed  placed  in  escrow 
should  be  delivered  to  appellant  upon  his  making  the 
payments  in  the  amounts  and  at  the  times  stipulated 
therein.  Appellant  agreed  that  in  the  event  he  failed 
to  make  any  one  of  said  payments,  the  escrow  agent, 
upon  request  of  appellees,  should  return  the  deed  to 
them,  and  that  he  (appellant)  would  forfeit  all  pay- 
ments made  and  certain  improvements  upon  the  min- 
ing property.  Appellant  further  agreed  that  he 
would  pay  to  appellees  thirty-five  per  cent,  royalty 
on  mint  or  smelter  returns  of  all  ores  removed  from 
the  mine.  Appellees  agreed  that  the  royalty  thus 
paid  should  be  credited  upon  the  purcliase  price.  This 
contract  determined  the  rights  and  duties  of  the 
parties  to  it.  Under  it  appellant  operated  the  mine 
as  above  stated.  The  contract,  provided  what  the 
rights  and  duties  of  the  parties  should  be  in  the 
event  appellant  failed  to  make  any  one  of  the  stip- 
ulated payments.  In  such  contingency,  if  appellees 
requested  the  return  of  their  deed,  appellant  for- 
feited his  payments  previously  made,  and  certain 
improvements.  By  the  contract  appellees  were  given 
a  right  to  the  payments,  and  a  right  to  the  forfeited 
improvements.  A  failure  to  make  the  payments  did 
not  operate  as  a  rescission  of  the  contract,  but  merely 
terminated  the  right  of  appellant  to  purchase  the 
mining  property  under  the  contract.  The  agreement 
to  pay  royalty  was  another  section  of  the  contract 
])roviding  unconditionally  the  royalty  appellant 
should  pay  upon  the  ores  mined.  There  was  no 
express  or  implied  provision  of  the  contract  that  the 
right  to  this  royalty  should  be  defeated  by  the  failure 
of  appellant  to  make  any  one  of  the  payments  pro- 
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vided  in  the  contract.  It  was  an  unconditional  agree- 
ment to  pay  royalty  on  the  ore  mined.  After  appel- 
lant defaulted  in  his  payments,  appellees  had  the 
same  right  to  rely  upon  the  contract  for  the  recovery 
of  their  royalty  as  they  had  to  claim  the  return  of  the 
deed  or  to  claim  ownership  of  the  mining  improve- 
ments, or  ownership  of  the  payments  made.  The  con- 
tract remained  in  force  as  to  all  of  these  matters,  it 
was  at  an  end  so  far  as  it  gave  appellant  the  right 
to  purchase  the  property  at  the  rate  stipulated  in  the 
contract. 

**But  while  it  is  essentially  true  that  in  case  of 
a  rescission  the  vendee  may  demand  that  he  be 
restored  to  his  original  condition,  it  does  not  follow 
that  a  vendor  who  refuses  to  convev  after  such  breach 
by  tho  vendee,  thereby  rescinds.  To  the  contrary,  in 
refusing  to  convey  after  the  vendee's  default,  he  is 
not  treating  the  contract  as  at  an  end,  but  is  expressly 
standing  upon  it,  and  basing  his  rights  upon  its  terms, 
covenants  and  conditions. — Clock  v.  Howard  <&  Wil- 
son Colony  Co.,  123  Cal.  1, 14. 

**It  cannot  be  that,  when  one  insists  upon  his 
stipulated  rights  under  a  contract,  he  indicates  an 
intention  not  to  be  bound  by  it,  and  these  cases  must 
not  be  so  understood.** — Aikman  v.  Sanborn,  52  Pac. 
729,  730;  James  H.  Rice  Co.  v.  Penn.  Plate  Glass  Co., 
88  Til.  App.  407. 

Claiming  a  return  of  the  deed  and  a  forfeiture  of 
the  payments  and  improvements  did  not  work  a 
rescission  of  the  contract;  it  did  not  work  a  satisfac- 
tion of  any  sum  due  to  appellees  by  appellant  for 
royalties.  At  the  time  the  forfeiture  was  claimed,'  the 
contract  remained  in  full  force  as  to  its  stipulation 
to  pay  these  royalties.  Appellant  was  delinquent 
upon  the  royalties  and  was  indebted  to  appellees  in 
the  amount  of  such  delinquency.    The  judgment  was 
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for  the  amount  of  the  delinquent  royalties  and  legal 
interest. 

4.-  Appellant  contends  that  the  thirty-five  per 
cent,  royalty  should  be  computed  upon  the  sum  ascer- 
tained by  deducting  the  charges  for  hauling,  freight 
and  switching  from  the  value  of  the  ore,  less  smelting 
charges.  Appellees  contend  that  the  thirty-five  per 
cent,  royalty  should  be  computed  upon  the  value  of 
the  ore  at  the  smelter,  less  the  smelting  charges.  Tn 
other  words,  the  controversy  is  as  to  the  meaning  of 
the  words  *'mint  or  smelter  returns,"  as  used  in  the 
contract.  No  evidence  whatever  was  introduced  as 
to  any  custom  defining  the  meaning  of  these  words. 
In  the  absence  of  any  evidence  as  to  the  meaning  of 
smelter  returns,  we  think  it  to  be  returns  from  the 
ore  less  the  smelting  charges.  In  this  case,  however, 
the  parties  themselves  construed  the  contract  in  this 
respect  by  paying  royalty  upon  the  value  of  the  ore 
at  the  smelter,  less  smelting  charges ;  they  thus  defined 
the  meaning  of  the  words  *^mint  or  smelter  returns," 
and  this  interpretation,  in  the  absence  of  other  evi- 
dence, we  are  justified  in  accepting. — Union  Pac. 
R.  R.  Co.  V.  Anderson,  11  Colo.  293,  299;  Sumpter 
Gold  Min.  Co.  v.  Browder,  31  Colo.  269. 

We  find  no  error  in  this  record  justifying  a 
reversal. 

Judgment  affirmed.  Afjirmed. 


[No.  2285.] 

Currier  et  al.  v.  Johnson  et  al. 

Costa— Estates  of  Decedents. 

In  an  action  by  beneficiaries  under  a  will  against  parties 
who  had  acted  as  executors  of  the  will,  where  the  district  court 
sustained  a  demurrer  to  the  action  on  the  ground  that  the  com- 
plaint failed  to  state  a  cause  of  action  and  also  on  the  ground 
that  the  district  court  had  no  Jurisdiction  of  the  cause,  and  on 
error  the  ruling  of  the  district  court  was  reversed,  the  court  of 
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appeals  holding  that  the  district  court  had  Jurisdiction  and  that 
the  complaint  stated  a  cause  of  action*  the  costs  of  the  pro- 
ceedings in  appellate  court  will  not  be  ordered  paid  out. of  the 
funds  of  the  estate. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  H.  N.  Haynes,  for  defendants  in  error,  Bruce 
F.  Johnson  and  Charles  H.  Wheeler. 

Mr.  Ralph  Esteb  and  Mr.  John  R.  Wolff,  for 
defendant  in  error,  Horace  G.  Clark. 

Per  Curiam. — This  is  a  motion  by  Johnson, 
Wheeler  and  Clark,  three  of  defendants  in  error  in 
Currier  et  al,  v.  Johnson  et  ah,  ante,  p.  94,  for 
an  order  directing  defendants  in  error,  Mayher  and 
Tuckerman  as  acting  executors,  and  acting  testa- 
mentary trustees,  under  the  will  of  Warren  Currier, 
deceased,  to  pay  the  costs  of  this  proceeding  on  error 
out  of  the  income  fund  of  said  estate;  and,  in  the 
event  this  cannot  be  done,  then  for  an  order  directing 
in  what  proportion  the  several  defendants  in  error 
shall  pay  said  costs. 

If  we  have  the  power  to  make  an  order  directing 
the  payment  of  these  costs  out  of  the  income  fund 
of  the  estate,  we  have  not  suflScient  information  as 
to  the  merits  of  the  action  upon  which  to  exercise 
such  discretion.  The  district  court  held  that  the 
amended  complaint  failed  to  state  a  cause  of  action 
against  either  Johnson,  Wheeler  or  Clafk,  and  that 
it  was  without  jurisdiction  of  the  action.  The  cas*^ 
came  here  on  error,  and  we  held  that  the  complaint 
stated  a  cause  of  action  against  each  of  said  parties, 
and  that  the  court  had  jurisdiction.  The  complaint 
stated  a  cause  of  action  against  each  of  said  parties 
for  breach  of  their  duties  as  testamentary  trustees. 
So  far  as  we  are  advised  by  the  record,  these  allega- 
tions may  be  true ;  if  so,  we  ought  not  to  compel  the 
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estate,  had  we  the  power,  to  pay  the  costs  incurred 
in  maintaining  such  cause  of  action  against  the 
defendants.  We  have  no  information  which  would 
justify  us  in  ordering  the  costs  of  this  proceeding  on 
error  to  be  taxed  against  the  estate.  We  likewise 
have  no  information  upon  which  we  could  intelligently 
act  in  apportioning  the  costs  among  the  several 
defendants  in  error. 

The  motion  to  apportion  the  costs  denied. 

Denied. 
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[No.  2292.] 

Webb  et  al.  v.  The  Bankers'  Life  Insurance  Com- 
pany. 

1.  Life  Insurance — ^Application — ^Warranty. 

Where  an  application  for  life  insurance  over  the  signature 
of  the  applicant  concluded  with  the  following  agreement:  "I 
also  agree  that  all  the  foregoing  statements  and  answers,  as 
well  as  those  that  I  make  to  the  company's  medical  examiner 
in  continuation  of  this  application;  are  by  me  warranted  to  be 
true,  and  are  offered  to  the  company  as  a  consideration  for  the 
contract,  which  I  hereby  agree  to  accept  as  issued  by  the  com- 
pany in  conformity  with  this  application/'  and  the  policy  issued 
thereon  provided  that,  "in  consideration  of  the  application  for 
this  policy,  and  all  statements  made  therein  and  to  the  medical 
examiner  *  *  *  all  of  which  are  made  a  part  of  this  policy/' 
the  company  promised  to  pay  the  amount  of  the  insurance,  the 
warranties  in  the  application  were  a  part  of  the  contract  of 
insurance,  and  if  any  statement  in  the  application  warranted  to 
be  true  was  untrue,  no  recovery  can  be  had  on  the  policy. 

2.  Life  Insurance — ^Application — Medical  Examiner'a  Statement. 
Where  the  preliminary  papers  to  the  issuance  of  a  policy 

of  life  insurance  consisted  of  three  parts,  one  headed  "Part  I 
of  Application/'  etc.,  containing  questions  to  be  propounded  by 
the  agent  and  answered  by  the  applicant,  and  to  be  signed  by 
the  applicant;  one  headed  "Part  n  of  Application,"  etc.  also 
to  be  signed  by  the  applicant,  which  contained  questions  to  be 
propounded  by  the  medical  examiner  and  answered  by  the  appli- 
cant; and  one  headed  "Part  III  of  Application,"  etc.,  to  be  signed 
only  by  the  medical  examiner,  and  to  constitute  his  report  to 
the  company  of  the  result  of  his  medical  examination,  together 
with  his  opinion  and  recommendation  as  to  the  risk,  part  three 
(the  medical  examiner's  report)  constituted  no  part  of  the  appli- 
cation for  insurance,  and  where  the  applicant  signed  and 
delivered  the  first  two  parts,  the  application  was  complete;  and 
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the  refusal  of  the  applicant  to  permit  the  medical  examiner  to 
conclude  his  examination  upon  which  he  was  to  make  his  report, 
would  not  operate  as  a  withdrawal  of  the  application,  and  its 
refusal  by  the  company  was  a  refusal  of  his  application  for 
insurance.  * 

3.    Same. 

Where  an  application  for  life  insurance  warranted  the  truth 
of  the  statements  and  was  made  part  of  the  contract  by  the 
policy,  and  one  of  the  statements  warranted  to  be  true  was  that 
the  applicant  had  never  been  declined  or  postponed  by  any 
life  insurance  company,  the  untruth  of  such  statement  would 
defeat  the  policy,  notwithstanding  the  applicant,  at  the  time,  in 
good  faith  believed  it  to  be  true,  a  former  application  to  another 
company  having  been  declined  because  of  a  refusal  of  the  appli- 
cant to  permit  the  medical  examiner  to  complete  his  examination, 
which  the  applicant  supposed  withdrew  his  application. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  G.  I.  Chittenden,  for  appellants. 
Messrs.  Benedict  &  Phelps,  for  appellee. 

Thomson,  P.  J. 

This  action  was  brought  to  recover  the  amount 
of  a  policy  issued  by  The  Bankers'  Life  Insurance 
Company  on  the  life  of  Elias  H.  Webb,  deceased. 
The  plaintiffs  were  the  children  of  Webb,  and  were 
the  beneficiaries  named  in  the  policy.  The  defense 
was  that  in  his  application  for  the  policy  he  had 
made  a  number  of  untrue  statements,  among  which 
was  one  that  he  had  never  been  declined  or  post- 
l^oned  by  any  life  insurance  company  or  association ; 
and  that  as  part  of  the  application  he  had  war- 
ranted all  his  statements  to  be  true,  and  offered  them 
to  the  company  as  a  consideration  for  the  contract. 
The  plaintiffs  did  not  question  the  making  of  the 
statement,  but  denied  that  it  was  untrue. 

The  application  for  the  policy  was  made  on  the 
16th  day  of  April,  1897.  Tn  the  application  Mr. 
Webb  stated,  among  other  things,  that  he  had  never 
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been  declined  or  postponed  by  any  life  insurance 
company  or  association.  He  concluded  the  applica- 
tion with  the  following  agreement:  **I  also  agree 
that  all  of  the  foregoing  statements  and  answers,  as 
well  as  those  that  I  make  to  the  company's  medical 
examiner  in  continuation  of  this  application,  are  by 
me  warranted  to  be  true,  and  are  offered  to  the  com- 
pany as  a  consideration  for  the  contract, .  which  I 
hereby  agree  to  accept  as  issued  by  the  company  i© 
conformity  with  this  application."  The  only  sig- 
nature of  the  applicant  to  the  application,  follows 
this  agreement.  The  following  is  all  of  the  policy 
which  requires  notice:  ** Bankers*  Life  Insurance 
Company  of  the  City  of  New  York,  in  consideration 
of  the  application  for  this  policy,  and  all  statements 
made  therein  and  to  the  medical  examiner,  and  of 
the  stipulations  and  agreements  on  the  back  of  this 
policy,  all  of  which  are  made  part  of  this  contract 
*  *  •  promises  to  pay  to  Mary  Webb,  wife  of  the 
insured,  her  executors,  administrators  or  assigns,  the 
sum  of  ten  thousand  dollars  *  *  *."  Mrs.  Webb 
having  died,  upon  the  request  of  the  insured,  the 
policy  was  made  payable  to  the  plaintiffs. 

It  is  clear  that  the  agreement  of  warranty  was 
part  of  the  application.  It  speaks  of  the  application 
as  *  *  this  application, ' '  and  the  signature  to  the  appli- 
cation follows  the  agreement.  Also,  by  the  terms  of 
the  policy,  the  application  and  the  statements  it  con- 
tained were  made  part  of  the  contract.  The  agree- 
ment of  warranty  included  in  the  application,  was 
thus  incorporated  with  the  policy. — Holden  v.  Insur- 
ance Co.,  42  N.  Y.  Supp.  310. 

The  agreement  of  warranty  being  therefore  a 
constituent  part  of  the  contract,  if  the  statement,  the 
truth  of  which  was  warranted,  was  untrue,  there  can 
be  no  recovery  on  the  policy. — May  on  Insurance, 
§  156 ;  Clemans  v.  Supreme  Assembly y  131  N.  Y.  485 ; 
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Thomas  v.  Fame  Ins.  Co.,  108  111.  91 ;  Insurance  Co. 
V.  Lampkin,  5  Colo.  App.  177. 

Counsel  for  .the  plaintiffs,  however,  argues  that 
upon  the  facts  disclosed  by  the  evidence  the  state- 
ment was  not  untrue.  He  maintains  its  truth,  not  as 
an  independent  fact,  but  as  a  deduction  from  facts. 
It  will  therefore  be  necessary  to  examine  the  facts 
from  which  counsel 's  conclusion  is  drawn. 

On  the  23d  day  of  January,  1897,  Mr.  Webb 
made  a  proposal  to  the  agent  in  Denver  of  the  Mutual 
Reserve  Fund  Life  Association  of  New  York,  for  a 
policy  in  that  association.  He  signed  a  paper  en- 
titled **Part  1  of  Application  for  Membership  and 
Policy  of  Insurance,''  which  contained  certain  ques- 
tions propounded  to  him  by  the  agent  and  his  answers 
thereto.  This  paper  was  thereupon  delivered  to  the 
agent,  wlo  immediately  forwarded  it  to  the  home 
office,  where  it  was  received  on  the  28th  day  of  Janu- 
ary, 1897.  Having  signed  and  delivered  this  paper, 
he  subscribed  another  paper  before  Dr.  McLauthlin, 
the  medical  examiner  at  Denver  of  the  association, 
entitled,  **Part  II  of  Application  and  Policy  of  In- 
surance," in  which  he  answered  all  the  questions 
propounded  to  him  by  the  examiner.  There  was  still 
another  paper,  entitled, '  *  Part  HI  of  Application  for 
Membership  and  Policy  of  Insurance."  This  was 
to  be  signed  by  the  medical  examiner  only,  and  was  to 
constitute  his  report  to  the  company.  It  contained 
questions  to  be  answered  by  him  showing  what  his 
examination  of  the  applicant  disclosed,  and  called 
for  his  professional  opinion  of  the  applicant's  phy- 
sical condition,  and  the  desirability  of  the  risk.  With 
this  paper  the  applicant  had  nothing  to  do.  One  of 
those  questions  was,  ''Was  urine  voided  in  your 
presence?"  to  which  the  examiner  answered,  ''Sam- 
ple could  not  be  obtained."  On  the  13th  day  of 
February,  1897,  Dr.  McLauthlin  wrote  to  Dr.  Bow- 
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den,  the  medical  director  of  the  company  in  New 
York,  as  follows: 

*  *  Dear  Doctor  Bowden :  On  January  23  I  ex- 
amined Elias  H.  Webb,  Denver,  county  sheriff 
($10,000.00).  At  that  time  he  conld  not  furnish  the 
sample  of  urine.  Otherwise  examination  complete, 
with  his  signature.  He  then  changed  his  mind  and 
would  not  furnish  urine,  although  agent  is  still  hope- 
ful. Since  that  time  he  has  been,  by  report,  quite  ill, 
the  disease  being  unknown  to  me.  Shall  I  insist  on 
complete  re-examination  if  he  still  desires  insurance? 
Please  advise.  Also,  shall  I  forward  examination 
minus  urine  exam,  if  he  refuses  to  consider  the  mat- 
ter further?'* 

To  the  foregoing  letter  the  following  answer  was 
returned  by  the  assistant  secretary  of  the  company: 

**  Medical   Department,   Mutual   ResCTve   Fund 
Life  Association,  Broadway,  New  York.    Frederick 
A.  Bumham,  President,  James  W.  Bowden,  M.  D., 
Medical  Director,  February  17, 1897. 
**Dr.  H.  W.  McLauthlin,  Mack  Blk.,  Denver,  Colo. 

*  *  Dear  Sir :  Your  esteemed  favor  of  Feby.  13th 
at  hand,  and  contents  fullv  noted.  Should  Mr.  Elias 
H.  Webb  reconsider  his  decision  and  wish  to  take  out 
insurance,  and  if  his  reported  illness  be  a  fact,  we 
would  certainly  insist  upon  a  complete  re-examina- 
tion. In  any  event,  will  you  kindly  forward  the 
record  of  the  examination  you  have  already  made  of 
this  party,  without  the  urinary  examination,  in  case 
he  refuses  to  take  any  further  steps  in  the  matter? 
Your  kind  attention  will  be  highly  appreciated. 
Yours  very  truly,  Robert  H.  Jones,  Assistant  Secte- 
tary.'* 

.  Dr.  McLauthlin  thereupon  forwarded  the  papers 
(Parts  II  and  III)  to  the  home  office,  having  ap- 
pended to  Part  in  the  following  statement:  ** Mu- 
tual Reserv^e  Fund  Life  Association.     Confidential 
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communication  Februaiy  24,  1897.  Mr.  Webb  de- 
clines to  complete  the  examination  by  furnishing 
sample  of  urine.  He  claims  to  have  been  misin- 
formed of  certain  facts  concerning  company's  policy 
by  the  agent  writing  him.  He  has  been  sick  since 
my  examination,  confined  to  house,  but  the  disease 
is  unknown  to  me.  At  the  time  of  examination  he 
seemed  a  first-class  risk,  although  I  failed  to  under- 
stand his  long  confinement  in  hospital  in  1864  for 
hernia.  I  cannot  recommend  him  without  examina- 
tion of  urine ;  also  on  account  of  his  recent  illness. 

''H.  W.  M." 

The  last  named  papers  were  received  by  the 
company  March  1,  1897.  On  March  3,  1897,  the 
application  was  declined  by  the  company,  and  notice 
of  the  fact  ordered  sent  to  the  applicant.  Whether 
such  notice  was  in  fact  sent,  or  whether  any  infonna- 
tion  of  this  action  of  the  company  was  ever  imparted 
to  Mr.  Webb,  does  not  appear.  It  was  shown  that, 
as  a  witness  in  a  case  brought  by  these  plaintiffs 
against  the  Denver  Mutual  Life  Insurance  Company, 
in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Colorado,  upon  a  policy  issued  by  that  com- 
pany insuring  the  life  of  Mr.  Webb,  Dr.  Bowden 
had  testified  that  the  three  papers,  known  as  parts 
I,  II  and  III,  constituted  the  application. 

From  the  titles  at  the  head  of  the  three  papers, 
by  which  each  was  designated  as  a  part  of  the  appli- 
cation, and  from  the  foregoing  statement  of  Dr. 
Bowden,  it  is  argued  that,  because  Part  III  was  left 
unfinished,  the  application  was  never  completed;  or 
that,  if  such  conclusion  be  unwarranted,  Mr.  Webb's 
refusal  to  permit  the  medical  examiner  to  proceed 
with  his  examination,  operated  to  revoke  the  appli- 
cation; so  that,  in  either  case,  at  the  time  the  com- 
pany assumed  to  decline  the  application,  there  was 
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no  application  before  it  to  be  passed  upon,  and  the 
action  it  took  was,  therefore,  a  nullity. 

One  of  the  commonly  accepted  meanings  of  the 
term  *  *  application "  is  a  request,  or  a  document,  con- 
taining a  request.  Bouvier  defines  it,  generally,  as 
the  act  of  making  a  request  for  something;  and, 
specially,  with  reference  to  insurance,  as  the  pre- 
liminary statement  made  by  a  party  applying  for 
insurance.  An  application  for.  insurance,  therefore, 
comes  from  the  party  desiring  the  insurance.  The 
report  of  the  examiner  is  not  the  act  of  such  party. 
There  is  no  definition  of  the  word  which  would  give 
to  a  document  prepared  and  signed  by  the  examiner 
alone,  which  contains  simply  his  conclusions  as  to 
the  nature  or  desirability  of  the  risk,  together  with 
the  facts  on  which  the  conclusion  is  based,  the  con- 
tents of  which  it  is  not  necessary  that  the  applicant 
should  know,  and  which  may  directly  condemn  the 
risk,  the  character  of  an  application  for  insurance. 
We  can  hardly  suppose  that  the  association  in  its 
headings  to  the  different  documents,  intended  to 
revolutionize  the  established  meaning  of  an  English 
word.  W^  must  regard  those  headings  merely  as 
forms  devised  by  the  association  for  its  own  conven- 
ience in  differentiating  the  several  papers,  and  the 
statement  of  Dr.  Bowden  as  having  reference  only 
to  those  forms.  The  examination  was  required  to 
enable  the  association  to  judge  from  evidence  out- 
side of  the  statements  of  the  applicant  whether  the 
application  should  be  approved.  The  requirement 
that  he  submit  to  an  examination  supposed  an  appli- 
cation already  made.  The  purpose  of  the  examina- 
tion was  to  furnish  the  association  with  the  means  of 
passing  intelligently  upon  the  application ;  and  with- 
out the  application,  the  association  had  no  right  to 
make  the  investigation;  so  that  the  examination 
necessarily  followed  the  application. 
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We  think  the  application  was  complete  before 
the  examination  was  undertaken ;  and  that,  therefore^ 
the  refusal  of  Mr.  Webb  to  permit  the  examiner  to 
conclude  the  examination,  had,  and  could  have,  no 
effect  upon  the  application.  That  was  still  pending, 
and  its  revocation  or  withdrawal  required  some  action 
on  the  part  of  Mr.  Webb  directed  specifically  to  it. 
No  such  action  was  taken,  and  he  left  the  applica- 
tion to  be  passed  upon  by  the  association.  The  effect 
of  the  action  which  he  did  take,  was  to  deprive  the 
company  of  the  benefit  of  certain  evidence  which  it 
desired;  but  the  application  itself  was  left  undis- 
turbed. 

These  plaintiffs  brought  an  action  in  the  circuit 
court  of  the  United  States  for  the  district  of  Colo- 
rado, against  the  Security  Mutual  Life  Insurance 
Company,  upon  a  policy  issued  by  that  company 
insuring  the  life  of  Mr.  Webb  for  the  benefit  of  the 
plaintiff.  The  defense  interposed  by  the  company 
in  that  case  was  the  same  with  the  one  we  have  been 
considering.  Substantially  the  same  statement  by 
•  the  insured  was  made  there  as  here.  Its  untruthful- 
ness was  averred,  and  the  evidence  in  support  of  the 
averment  consisted  of  the  identical  proceedings  had 
upon  the  application  of  Mr.  ^ebb  to  the  Mutual 
Reserve  Fund  Association,  which  are  now  before  us. 
The  plaintiffs  had  judgment  below,  and  the  company 
appealed  to  the  United  States  circuit  court  of  ap- 
peals for  the  eighth  circuit,  where  the  judgment  was 
reversed.  The  court  held  that  the  report  of  the  med- 
ical examiner  was  not  part  of  the  application;  that 
the  application  was  complete  without  it;  and  that 
the  refusal  of  Mr.  Webb  to  permit  the  examination 
to  proceed  to  a  conclusion,  did  not  revoke  the  appli- 
cation.— Security  Mut.  Life  Ins,  Co.  v.  Wehb,  45  U.  S. 
Cir.  Ct.  of  App.  648.  See  also  Edington  v.  Life  Ins. 
Co.,  77  N.  Y.  564. 
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The  application  not  having  been  withdrawn,  and 
the  association  having  in  the  regular  course  of  its 
business  rejected  it,  the  statement  by  Mr.  Webb  that 
he  had  never  been  declined  or  postponed  by  any  life 
insurance  company  or  association  was  untrue;  and 
being  untrue,  it  avoided  the  policy. 

It  may  be  that  the  statement  was  made  in  good 
faith.  We  think  it  probable  that  Mr.  Webb  sup- 
))osed  that  his  action  in  respect  to  the  examination 
operated  to  discontinue  the  application;  but  he  war- 
ranted  the  statement  to  be  true,  and  nothing  short  of 
its  literal  truth  would  satisfy  the  warranty.  No 
question  of  good  faith  is  involved. 

The  judgment  must  be  aflBrmed. 

Affirmed, 

[No.  2388.1 

HiJGUS  &  Company  v.  Hardenburq. 

1.  Juries — Verdict    by    Three-fourths — Constitutionaf    Law — In- 

structions^Waiver. 
Where   a   party   to   a   civil   action    requested   the   court   to 
instruct  the  jury  that  three-fourths  of  their  number  might  return  * 
a  verdict,  he  cannot,  in  the  appellate  court,  object  to  such  ver- 
dict on   the  ground   that  the   statute  authorizing  three-fourths 
of  the  number  of  jurors  to  return  a  verdict  is  unconstitutional. 

2.  Parties — Cor porations^Attach merit — Sales— Statute  of  Frauds. 

A  suit  against  a  person  as  the  agent  of  a  corporation  is 
not  a  suit  against  the  corporation  such  as  would  sustain  an 
attachment  against  the  property  of  the  corporation,  and  where 
an  attachment  was  issued  in  such  action  and  levied  upon  per- 
sonal property  claimed  by  another  party  under  a  sale  from  the 
corporation,  the  attachment  plaintiffs  cannot  object  to  the  sale 
by  the  corporation  on  the  ground  that  it  was  not  accompanied 
by  such  delivery  and  change  of  possession  as  is  required  by 
statute  to  sustain  a  sale  of  personal  property,  as  against  creditors 
of  the  vendor. 

3.  Appellate    Practice — Damages — Excessive — Motion    for    New 

Trial. 
An  objection  to  a  judgment  on  the  ground  that  damages 
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awarded  are  excessive,  will  not  be  considered  by  the  appellate 
court  unless  the  objection  is  first  presented  to  the  trial  court  in 
a  motion  for  new  trial. 

Error  to  the  District  Court  of  Garfield  County, 

Mr.  Charles  T.  Brown  and  Mr.  Edmund  J. 
Churchill,  for  plaintiffs  in  error. 

Mr.  Henry  T.  Sale,  for  defendant  in  error. 

Thomson,  P.  J. 

John  Hardenburg  brought  this  suit  against  J.  W. 
Hugus  &  Company,  alleging  the  unlawful  and  wrong- 
ful taking  by  the  defendants  from  the  plaintiff  of  cer- 
tain property  belonging  to  him,  to  his  damage  in 
the  sum  of  $6,000.  The  answer  denied  the  allega- 
tions of  the  complaint,  and  alleged  that  by  virtue 
of  an  execution  issued  out  of  the  court  of  J.  W. 
Sendelbach,  a  justice  of  the  peace,  against  The  West 
Side  Mining  Association,  on  a  judgment  theretofore 
rendered  by  the  justice,  the  property  of  the  associa- 
tion was  levied  upon  and  a  portion  of  it  sold  to  the 
defendants ;  that  before  the  issuance  of  the  execution 
the  agent  of  the  association,  and  the  plaintiff  who 
was  acting  as  its  foreman,  entered  into  a  conspiracy 
to  cheat  and  defraud  the  association  and  its  creditors, 
pursuant  to  which  the  agent  pretended  to  sell  all 
of  the  property  of  the  association  to  Hardenburg; 
that  only  a  portion  of  the  property  came  into  the 
possession  of  the  defendants  by  virtue  of  the  sale 
under  the  execution;  that  the  property  claimed  by 
the  plaintiff  was  mortgaged  by  the  association  to 
one  Green,  who  assigned  the  mortgage  to  one  Pren- 
tice; that  the  mortgage  was  still  in  full  force,  and 
that  the  plaintiff  knew  of  its  existence.  The  replica- 
tion denied  all  of  the  averments  of  the  answer.  The 
cause  was  submitted  to  a  jury  of  six,  who  rendered  a 
vordict  signed  by  five  of  their  number,  assessing  the 

30 
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plaintiff's  damages  at  $1,671.82.  There  was  judg- 
ment accordingly,  and  the  defendants  have  brought 
the  cause  here  by  writ  of  error. 

As  appears  by  the  evidence.  The  West  Side 
Mining  Association,  a  corporation,  was  engaged  in 
placer  mining  at  Dry  Gulch  in  Routt  county.  The 
property  in  question  had  been  purchased  and  was 
owned  by  it.  This  property  consisted  of  an  amalga- 
mator, mining  machinery,  a  quantity  of.  steel  piping 
used  to  bring  water  to  the  ground,  and  some  other 
articles.  The  general  manager  of  the  association 
was  one  W.  B.  Haskins,  and  plaintiff  was  in  its 
employ.  In  September  or  October,  1897,  the  asso- 
ciation found  that  its  mining  operations  were  a  fail- 
ure, and  Haskins  went  to  Providence,  Rhode  Island, 
the  headquarters  of  the  association,  to  consult  with 
its  executive  committee  with  reference  to  the  situa- 
tion. This  committee  consisted  of  three  men  who 
had  the  entire  management  of  the  association's  busi- 
ness. Haskins  recommended  the  abandonment  of  the 
business,  and  the  sale  of  its  property.  It  owed  debts 
amounting  to  some  thousands  of  dollars.  The  result 
of  the  consultation  was  that  the  committee  directed 
Haskins  to  return  to  Dry  Gulch  and  make  such  dis- 
position of  the  business  and  property  as  he  might 
think  best.  On  his  return  in  October,  1897,  he  trans- 
ferred the  property  to  the  plaintiff,  to  whom  the 
association  owed  $1,100,  in  consideration  of  the  satis- 
faction by  him  of  his  own  claim,  and  his  agreement 
to  pay  the  other  debts  of  the  association,  except  one 
to  the  defendants,  of  $223.74  for  goods  sold.  The 
reason  why  this  was  not  included,  was  that  Haskins 
disputed  the  bill,  asserting  that  among  the  articles 
bought  from  the  defendant  was  a  quantity  of  dam- 
aged meats  which  had  to  be  thrown  away,  and  say- 
ing that  the  association  would  adjust  and  settle  this 
bill  itself.     This  Haskins  afterwards  attempted  to 
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do,  but  was  unable  to  reach  an  agreement  with  the 
defendants.  In  behalf  of  his  principal,  Haskins  exe- 
cuted a  bill  of  sale  of  the  property  to  the  plaintiff. 
After  concluding  the  transaction  with  the  plaintiff, 
Haskins  returned  to  Providence  to  report  what  he 
had  done.  In  the  meantime  the  association  discover- 
ing some  defect  in  its  incorporation,  had  re-incor- 
porated under  the  laws  of  Wyoming  as  The  Pilgrim 
Gold  Mining  Company,  and  the  report  was  made 
to  the  executive  board  of  that  company,  who  ap- 
proved the  transaction. 

Hardenburg  then  proceeded  to  dispose  of  the 
property  and  pay  the  debts.  Part  of  these  were  paid 
from  the  proceeds  of  the  sales  and  part  from  the 
plaintiff's  own  money.  At  the  time  the  property 
was  taken  from  him,  he  had  paid  them  all  except  $125. 

On  the  10th  day  of  October,  1898,  J.  W.  Hugus 
&  Company,  the  present  defendants,  commenced  a 
suit  before  J.  W.  Sendelbach,  a  justice  of  the  peace, 
against  W.  B.  Haskins,  to  recover  $223.74.  The 
summons  described  the  defendant  in  the  suit  as  **the 
agent  for  The  West  Side  Mining  Association.*'  The 
summons  was  returned  not  found,  and  an  aflSdavit  for 
attachment  was  made  by  H.  S.  Elias,  as  agent  of 
J.  W.  Hugus  &  Company.  A  writ  of  attachment  was 
issued  in  virtue  of  which  the  constable  to  whom  the 
writ  was  directed,  as  appears  by  his  return,  levied 
upon  and  seized  a  large  portion  of  the  property, 
including  the  property  in  question  in  this  case.  In 
seizing  the  property,  as  appears  from  the  evidence, 
he  acted  under  the  immediate  supervision  and  direc- 
tion of  J.  W.  Hugus  &  Company.  It  does  not  appear 
from  the  abstract  that  any  judgment  was  ever  ren- 
dered in  the  cause.  It  is  stated  generally  that  the 
constable  sold  the  property  by  virtue  of  an  order  of 
sale ;  but  the  order  is  not  before  us,  and  we  are  ignor- 
ant of  its  purport. 
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At  the  trial  of  this  cause,  after  the  jnry  had 
been  instructed  and  had  remained  out  for  a  consider- 
able time,  the  trial  judge  recalled  them  and  gave 
them  the  following  instruction :  *  *  Gentlemen :  After 
you  left  the  court-room  my  attention  was  called  to 
the  fact  that  the  statute  has  been  changed  concerning 
the  number  required  to  find  a  verdict.  It  will  require 
three-fourths  of  your  number  to  find  a  verdict;  it 
does  not  require  a  unanimous  verdict ;  and  unless  you 
all  agree  upon  a  verdict,  those  that  do  agree  must 
sign  the  verdict,  sign  their  names  to  the  verdict; 
but  if  you  all  do  agree,  then  no  one  needs  to  sign  it 
except  the  foreman." 

This  instruction  has  been  brought  here  by  a  sup- 
plemental bill  of  exceptions.  Concerning  the  occa- 
sion for  giving  the  instruction,  the  following  is  all 
that  the  abstract  of  the  record,  prepared  in  behalf  of 
the  defendants,  contains : 

*'By  supplemental  bill  of  exceptions,  folios  2 
and  3,  it  is  certified  by  Judge  Rucker,  the  trial  judge 
of  this  case,  that  after  the  jury  had  retired  and  had 
been  out  all  night,  in  the  morning  W.  B.  McClelland, 
attorney  for  defendant,  J.  W.  Hugus  &  Company, 
suggested  to  the  court  that  the  three-fourths  jury  law 
would  apply  to  this  case,  and  asked  that  such  instruc- 
tion be  given;  whereupon  the  court  called  for  the 
files,  and  then  reproved  counsel  for  not  calling  its 
attention  to  the  law  before;  whereupon  both  counsel 
for  plaintiff  and  defendant  apologized  to  the  court  for 
not  having  done  so ;  thereupon  the  jury  were  recalled 
and  the  court  instructed  them  orally  as  above;  to 
which  instruction  no  objection  was  made  or  excep- 
tion taken  by  either  party." 

As  we  have  said,  the  verdict  was  signed  by  five 
of  the  jurors. 

Tn  this  court,  for  the  first  time,  that. instruction 
is  assailed ;  and  it  is  vigorously  argued  that  the  ver- 
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diet  was  void,  and  could  not  be  the  basis  of  a  judg- 
ment. The  following  is  the  law  which  the  court  fol- 
lowed in  giving  the  instruction: 

**That  hereafter,  in  all  civil  cases  in  courts  of 
record  which  shall  be  tried  by  a  jury,  not  less  than 
three-fourths  of  the  number  of  jurors  sitting  in  such 
case  may  concur  in  and  return  a  verdict  therein,  and 
such  verdict  shall  have  the  same  force  and  effect  as 
though  found  and  returned  by  all  of  the  jurors  sit- 
ting in  said  case.  * ' — Session  Laws  1899,  p.  244. 

Our  attention  is  directed  to  the  case  of  City  of 
Denver  v.  Hyatt,  28  Colo.  129,  in  which  our  supreme 
court  held  that  law  to  be  unconstitutional.  In  that 
case  the  court  passed  only  upon  the  abstract  ques- 
tion of  the  constitutionality  of  the  law.  The  ques- 
tion whether,  notwithstanding  its  unconstitutionality, 
or,  in  the  absence  of  any  law  on  the  subject,  a  party 
might  not  by  his  conduct  preclude  himself  from  ques- 
tioning the  validity  of  such  a  verdict,  was  not  before 
the  Qourt.  In  this  case  the  instruction  was  given 
upon  the  suggestion  and  at  the  request  of  the  defend- 
ants. It  was  not  mentioned  in  the  motion  for  a  new 
trial,  nor  does  it  appear  in  the  original  transcript  of 
the  record  filed  in  this  court  by  the  defendants,  and 
no  error  is  assigned  upon  it. 

Parties  may  elect  to  have  their  controversy  deter- 
mined without  a  jury;  and  it  would  be  somewhat 
anomalous  if,  having  a  jury,  they  might  not  agree 
to  accept  the  decision  of  three-fourths,  or  even  a  less 
number,  of  the  jurors,  as  sufficient.  Whatever  may 
be  the  rule  in  criminal  proceedings,  in  the  conduct  of 
civil  causes,  parties  are  usually  held  bound  by  their 
stipulations.  And  that  a  party  might,  in  an  appellate 
tribunal,  avail  himself  of  an  error  committed  by  the 
trial  court  at  his  own  instigation,  would  be  contrary 
to  our  understanding  of  the  law,  and  not  in  harmony 
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with  our  conceptions  of  justice.  It  has  frequently  been 
held  in  this  state,  and  elsewhere,  that  in  the  trial  of  a 
civil  cause,  a  party  may  waive  either  a  constitutional 
or  a  statutory  right. — Tarpening  v.  Holton,  9  Colo. 
306;  Butler  v.  Rockwell,  17  Colo.  290;  Corthell  v. 
Mead,  19  Colo.  386 ;  Bates  v.  Ball,  72  HI.  108 ;  Dmvd 
V.  Thomas,  69  Mo.  364 ;  Shutte  v.  Thompson,  15  Wall. 
151. 

In  Ralston  V.  Oursler,  12  Ohio  St  105,  it  was  held 
that  a  party,  having  availed  himself  of  a  statutory 
remedy,  must  be  regarded  as  having  elected  to  take 
that  particular  remedy,  and  could  not  complain  of 
its  infringement  of  his  constitutional  rights.  The 
doctrine  is  announced  in  Vose  v.  Cockcroft,  44  N.  Y. 
415,  that  a  party  may,  by  his  conduct,  estop  himself 
to  deny  the  constitutionality  of  a  law.  In  Northern 
Bank  v.  Buford,  Duvall,  (Ky.)  335,  the  jury  not  being 
able  to  concur  in  their  verdict,  the  parties  agreed  that 
the  verdict  of  the  majority  of  the  jury  should  be  made 
the  judgment  of  the  court.  The  agreement  was  held 
good,  and  the  verdict  sustained. 

Complaint  is  made  of  certain  instructions  given 
at  the  request  of  the  plaintiflF.  We  have  looked  over 
the  instructions  and  are  unable  to  detect  any  serious 
error.  Whatever  defects  may  be  found  in  the  in- 
structions given  for  the  plaintiff,  were,  we  think, 
fully  supplied  by  those  given  for  the  defendants, 
which  seem  to  be  very  comprehensive  and  complete. 
But,  as  we  shall  see  hereafter,  the  character  of  the 
instructions,  except  as  to  the  measure  of  damages,  is 
not  a  matter  of  much  importance. 

It  is  contended  that  the  evidence  did  not  show 
such  delivery  of  possession  to  the  plaintiff  by  his 
vendor  as  to  satisfy  the  requirements  of  the  statute 
of  frauds.  It  is  provided  by  that  statute  that  even- 
sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  unless  the  same  be 
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accompanied  by  an  immediate  delivery  and  by  an 
actual  and  continued  change  of  possession,  shall  be 
presumed  to  be  fraudulent  and  void  as  against  credit- 
ors of  the  vendor,  or  subsequent  purchasers  in  good 
faith,  and  such  pi'esumption  shall  be  conclusive. — 
Mills'  Ann.  Stats.,  sec.  2027. 

What  acts  are  necessary  to  constitute  delivery 
is  dependent  upon  the  nature  and  situation  of  the 
property.  ''Where  the  subject  of  the  sale  does  not 
reasonably  admit  of  an  actual  delivery,  it  is  sufficient 
if  the  vendee  assume  the  control  and  dominion  of  the 
property  so  as  to  indicate  to  all  concerned  the  change 
of  ownership. ' ' — Cook  v.  Mann,  6  Colo.  21. 

The  property  in  question,  from  its  character  and 
situation,  was  incapable  of  manual  delivery.  It  con- 
sisted of  very  heavy  articles.  Some  of  the  pipe  was 
in  place,  and  some  lying  scattered  upon  the  ground, 
and  the  possession  seems  to  have  been  taken  in  the 
only  feasible  way.  The  plaintiff  immediately  com- 
menced the  sale  of  the  property  in  his  own  behalf, 
and  continued  its  disposition  until  interrupted  by  the 
attachment.  His  vendor  never  after  the  sale  asserted 
any  dominion  oyer  it.  But,  conceding  that  the  suffi- 
ciency of  the  delivery  and  change  of  possession  might 
be  open  to  question,  it  cannot  be  questioned  by  these 
defendants.  As  between  the  vendor  and  the  vendee 
the  transaction  was  valid.  It  bound  them  both.  The 
only  persons  having  the  legal  right  to  say  it  was  void, 
were  creditors  of  the  vendor,  or  subsequent  purchas- 
ers in  good  faith.  To  subject  property  of  his  debtor 
to  the  payment  of  his  claim,  a  creditor  must  proceed 
lawfully.  He  cannot  seize  and  sell  his  debtor's  prop- 
erty except  by  the  aid  of  legal  process  sued  out 
against  the  debtor.  If  he  proceed  otherwise,  he  is  a 
trespasser.  The  claim  in  this  case  was  against  The 
West  Side  Placer  Mining  Association.  The  suit 
brought  by  the  defendants  was  against  W.  B.  Has- 
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kins.  That  Haskins  was  described  as  the  agent  of 
the  association  is  immaterial.  He  was  the  defendant 
and  the  proceeding  was  against  him.  And  even  in 
the  suit  as  brought,  no  judgment  was  shown.  The 
attempt  to  justify  the  seizure  and  sale  under  that 
proceeding  is  idle.  The  taking  was  unlawful,  and  the 
fact  that  the  defendants  held  a  claim  against  the 
association  does  not  change  the  character  of  the  act. 
Not  having  asserted  their  claim  by  a  proper  pro- 
ceeding, they  were  not  creditors  within  the  meaning 
of  the  statute. 

It  is  further  contended  that  the  damages  were 
excessive.  We  do  not  so  read  the  evidence  as  it 
appears  in  the  abstract.  It  seems  to  us  that  the 
proofs  would  have  warranted  even  a  larger  amount. 
But  excessive  damage  was  not  alleged  in  the  motion 
for  a  new  trial.  The  question  was  not  in  any  way 
presented  to  the  trial  court.  The  point  is  made  for 
the  first  time  'here.  This  is  an  appellate  tribunal, 
and  sits  for  the  correction  of  errors  committed  below. 
The  trial  court  made  no  ruling  on  the  question 
whether  the  damages  were  excessive,  for  the  reason 
that  it  was  not  asked  to  do  so.  Twenty-three  grounds 
were  alleged  in  the  motion  for  a  new  trial,  but  this 
was  not  one  of  them.  No  error  was  therefore  com- 
mitted in  relation  to  the  amount  found  by  the  jury. 
The  following  is  from  the  opinion  in  Jones  v.  Jones, 
71  111.  562 : 

' '  On  the  motion  for  a  new  trial  in  the  court  below, 
there  was  no  objection  urged  that  the  damages  were 
excessive.  That  was  not  stated  as  a  ground  for  set- 
ting aside  the  verdict.  The  court  below,  not  being 
asked  to  do  so,  had  the  right  to  suppose  that  the 
ay)pellant  acquiesced  in  the  amount  of  the  finding, 
hut  relied  on  the  ground  specified,  alone,  for  a  new 
trial.  To  avail  of  such  an  objection,  the  party  should 
in  some  way,  either  by  general  or  specific  objection. 
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make  that  a  ground  for  granting  a  new  trial,  and,  if 
disallowed,  then  it  should  be  assigned  as  error  in  the 
appellate  court. ' ' 

See  also  Elliott's  Appellate  Procedure,  §855. 

Some  other  questions  are  discussed  which  might 
be  deserving  of  attention  if  raised  by  a  party  entitled 
to  their  consideration;  but  the  status  of  the  defend- 
ants, as  fixed  by  the  evidence,  renders  them  unimport- 
ant. Except  as  to  the  amount  of  damage,  there  was 
no  question  for  the  jury  to  determine,  and  that  ques- 
tion appears  to  have  been  properly  submitted. 

Upon  a  careful  examination  of  the  record,  as  the 
defendants  have  abstracted  it  for  us,  we  do  not  feel 
at  liberty  to  disturb  the  judgment,  and  it  will  be 
affirmed.  Affirmed. 

[  No.  2363.1  •  

Veraguth  v.  The  City  of  Denver.  sts  «72 


1.  Cities     and     Towns — Liability     for     Injuries — Qovernmentai 

Functions. 
A  municipal  corporation  is  not  liable  in  damages  for  injuries 
caused  by  the  failure  or  negligence  of  its  officers  in  the  exercise 
of  governmental  functions. 

2.  Same — Failure  to  Require  Ash-Plt. 

An  ordinance  of  a  city  requiring  all  owners  of  buildings  to 
furnish  a  safe  receptacle  for  ashes,  and  prohibiting  the  deposit  of 
ashes  anywhere  except  in  such  ash-pit,  is  public  in  its  nature, 
and  its  enforcement  by  the  officers  of  the  city  is  a  governmental 
function;  and  where  the  owner  of  a  building  failed  to  furnish  an 
ash-pit,  and  hot  ashes  were  deposited  in  an  open  hole  dug  in 
the  ground  on  the  premises,  into  which  a  child  fell  and  was 
burned,  the  city  is  not  liable  in  damages  for  the  injury. 

3.  Same — Nuisance. 

An  open  ash-pit  dug  in  the  ground  on  inclosed  private  prem- 
ises, is  not  a  public  nuisance  so  as  to  make  the  city  liable  in 
damages  for  injuries  to  a  child,  caused  by  falling  into  such  pit 
and  being  burned. 

Error  to  the  District  Court  of  Arapahoe  County. 
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By  the  26th  subdivision  of  section  20,  article  II 
of  the  charter  of  the  city  of  Denver,  approved  April 
3,  1893  (Session  Laws  1893,  p.  131),  the  city  council 
was  empowered  to  prevent  the  deposit  of  ashes  in 
unsafe  places;  and,  by  the  58th  subdivision  of  the 
same  section,  to  declare,  prevent  or  abate  nuisances 
on  public  or  private  property,  and  the  cause  thereof. 
By  sections  62  and  66  of  article  III,  it  is  made  the 
duty  of  the  mayor,  the  members  of  the  city  council, 
the  chief  of  police,  and  all  assistants  and  members  of 
the  police  department  of  the  city,  at  all  times  dili- 
gently and  faithfully  to  enforce  all  such  laws,  ordi- 
nances and  regulations,  for  the  preservation  of  good 
order 'and  the  public  welfare,  as  the  citv  council 
might  enact. 

On  the  1st  day  of  October,  1898,  the  following 
ordinances  of  the  city  council  were,  and  for  a  long 
time  previously  had  been,  in  force: 

*'It  shall  be  the  duty  of  the  owner  of  every  build- 
ing within  the  city  of  Denver,  and  of  the  agent  hav- 
ing the  same  in  charge,  to  furnish  a  close  and  secure 
metallic  or  earthen  vessel,  or  brick  or  stone  room  or 
bin,  as  a  receptacle  for  ashes;  and  it  shall  be  the 
duty  of  such  owner  and  agent,  and  also  of  every 
tenant  and  occupant  of  any  building  within  the  city, 
to  remove  the  ashes  from  such  receptacle  when  the 
same  is  filled.  And  no  ashes  (except  at  manufactor- 
ies where  ashes  are  used)  shall  be  kept  or  deposited 
in  any  part  of  the  city  in  anything  other  than  such 
metallic  or  other  earthen  vessel,  or  stone  or  brick 
room  or  bin.  Any  person  failing  to  comply  with, 
or  violating,  any  of  the  provisions  of  this  section, 
shall  be  fined  in  any  sum  not  less  than  ten  nor  more 
than  one  hundred  dollars,  and  the  additional  sum 
of  five  dollars  for  every  twenty-four  hours  of  failure 
or  refusal  to  supply  such  receptacle  or  remove  such 
ashes  after  notice  so  to  do  from  the  chief,  or  assist- 
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ant  chief  engineer  of  the  fire  department,  or  any 
fire  warden  or  police  officer." 

**  Every  act  or  thing,  done  or  made,  permitted, 
allowed  or  continued  on  any  property,  public  or  pri- 
vate, by  any  person  or  corporation,  their  agents  or 
servants,  detrimental  to  health,  or  to  the  damage  or 
injury  of  any  of  the  inhabitants  of  this  city,  and  not 
hereinbefore  specified,  shall  be  deemed  a  nuisance.'' 

On  the  1st  day  of  October,  1898,  Charles  H. 
Freund  was,  and  had  for  a  considerable  time  been, 
the  owner  of  certain  ground  in  the  city  of  Denver,  on 
which  was  a  one  and  one-half  story  frame  building, 
the  upper  part  of  which  was  occupied  by  Freund  and 
his  family,  and  the  lower  part  \^j  the  parents  of 
the  plaintiff  as  tenants  of  Freund.  Freund  and  his 
tenants  failed  to  comply  with  the  provisions  of  the 
ordinance  concerning  ashes.  They  provided  no 
metallic  or  earthen  vessel,  or  brick  or  stone  room  or 
bin,  upon  the  premises,  as  a  receptacle  for  ashes,  but 
used  a  circular  hole  dug  into  the  ground  in  the  rear 
of  the  house,  and  within  the  lot  belonging  to  Freund, 
about  three  feet  in  diameter,  and  two  and  one-half 
feet  in  depth,  and  caused  the  ashes  produced  by  them 
respectively  to  be  thrown  into  it.  This  hole  was  left 
uncovered.    The  lot  was  inclosed  by  a  fence. 

On  the  1st  day  of  October,  1898,  the  plaintiff, 
then  a  child  one  and  one-half  years  of  age,  strayed 
from  the  rear  door  of  the  house  and  fell  into  the 
hole,  which,  at  the  time,  was  full  of  hot  ashes;  and 
before  he  could  be  rescued  was  severely  burned,  and 
sustained  permanent  injury.  His  mother  and  guard- 
ian, Emma  E.  Veraguth,  brought  this  action  in  his 
behalf  to  recover  from  the  city  damages  for  thp 
injury,  alleging  knowledge  on  its  part  of  the  exist- 
ence of  the  hole  and  its  contents,  and  of  their  dan- 
gerous character,  and  averring  that,  notwithstanding 
such  knowledge,  it  negligently  and  wrongfully  failed 
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to  enforce  its  ordinance  relating  to  ashes,  or  the  law 
respecting  nuisances,  but  negligently  and  wrongfully 
permitted  the  dangerous  situation  to  remain- undis- 
turbed. The  testimony  introduced  by  the  plaintiff 
corresponded  substantially  with  the  allegations  of  the 
complaint,  and  was  not  contradicted  in  any  material 
particular  by  the  defendant's  witnesses.  A  demurrer 
originally  interj^osed  to  the  complaint  had  been  over- 
ruled; but  when  the  evidence  was  concluded,  the 
court  reconsidered  the  ruling,  and  directed  a  verdict 
for  the  city.  Such  verdict  was  accordingly  returned, 
and  judgment  entered  upon  it.  The  plaintiff  brings 
error. 

Mr.  Clay  B.  Whitford  and  Mr.  Henby  E.  May, 
for  plaintiff  in  error. 

« 

Mr.  H.  M.  Orahood,  Mr.  H.  L.  Ritter,  Mr.  N.  B. 
Bachtell,  Mr.  H.  A .  Lindsley,  district  attorney,  and 
Mr.  Samuel  W.  Belford,  for  defendant  in  error. 

Thomson,  P.  J. 

The  only  question  which  the  record  presents  is 
whether,  upon  the  facts  alleged  and  proved,  the  city 
incurred  a  liability  for  the  injury  sustained  by  the 
plaintiff.  The  line  of  argument  by  which  counsel 
seek  to  establish  such  liability,  is  that  the  charter 
invested  the  city  with  full  power  to  enforce  its  ordi- 
nances, and  charged  certain  of  its  officers  with  the 
duty  of  seeing  that  they  were  enforced ;  that  the  fail- 
ure of  those  officers  in  the  performance  of  their  duty 
was  imputable  to  the  city  as  its  own  dereliction  of 
duty ;  that,  but  for  such  dereliction,  the  injury  would 
not  have  been  sustained;  and  that  in  all  cases  a 
municipality,  like  a  private  corporation  or  individual 
is  answerable  for  the  consequences  of  its  negligence. 
The  argument  recognizes  no  distinction  between  the 
classes  of  powers   conferred   ui)on   municipal    cor- 
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porations;  and,  for  a  neglect  in  the  exercise  of  any 
of  their  powers,  would  hold  them  to  the  same  degree 
of  responsibility,  regardless  of  the  nature  of  the 
power  to  be  exercised.  But  a  distinction  neverthe- 
less exists;  and  by  that  distinction  the  question,  in 
a  given  case,  of  the  liability  of  a  municipality,  is 
controlled.  One  class  of  its  powers  is  of  a  public  and 
general  character,  to  be  exercised  in  virtue  of  cer- 
tain attributes  of  sovereignty  delegated  to  it  for  the 
welfare  and  protection  of  its  inhabitants;  the  other 
relates  only  to  special  or  private  corporate  purposes, 
for  the  accomplishment  of  which  it  acts,  not  through 
its  public  oflScers  as  such,  but  through  agents  or 
servants  employed  by  it.  In  the  former  case  its 
functions  are  political  and  governmental,  and  no 
liability  attaches  to  it  either  for  nonuser  or  misuser  of 
a  power ;  while  in  the  latter,  it  stands  upon  the  same 
footing  with  a  private  corporation,  and  will  be  held 
to  the  same  responsibility  with  a  private  corpora- 
tion for  injuries  resulting  from  its  negligence. — 
Dillon  on  Munic.  Corporations,  §  974 ;  Hayes  v.  Osh- 
kosh,  33  Wis.  314;  Aldrich  v.  Tripp,  11  R.  I.  141; 
Insurance  Co.  v.  Keeseville,  148  N.  Y.  46 ;  Wagner  v. 
Portland,  40  Ore.  389. 

The  law  as  we  have  stated  it  is  thoroughly  estab- 
lished. The  cases  to  which  we  have  been  referred  in 
behalf  of  the  plaintiff  simply  affirm  the  liability  of 
the  municipality  for  the  neglect  of  a  duty  resting 
upon  it  in  respect  to  its  special  or  local  interests; 
but  in  many  of  the  opinions  occasion  is  taken  to  dis- 
tinguish between  its  public  and  private  functions; 
and  in  our  citations,  we  have  made  use  chiefly  of 
authorities  furnished  to  us  by  plaintiff's  counsel. 

The  question  then  is,  what  was  the  nature  of  the 
power  exercised  by  the  city  in  the  enactment  of 
the  ordinance  relating  to  the  deposit  of  ashes  f  Tt 
is  evident  that  the  purpose  of  the  ordinance,  as 
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well  as  of  the  charter  provision  authorizing  it,  was 
to  furnish  to  the  inhabitants  of  the  city  some  meas- 
ure of  protection  against  fire.  The  ordinance  is 
public  in  its  character.  It  has  the  public  welfare 
in  view,  and  in  no  manner  concerns  the  private 
interests  of  the  corporation.  The  power  exercised 
in  its  enactment  was  a  political  power  of  the  state, 
which  was  delegated  by  the  charter  to  the  munici- 
pality. It  is  the  same  power  in  virtue  of  which 
offenses  are  defined,  and  provision  made  for  their 
punishment,  by  the  general  laws.  The  ordinance 
was,  therefore,  in  its  nature,  strictly  governmental, 
and  for  any  action  or  want  of  action  with  respect 
to  the  ordinance,  by  the  city  or  its  officers,  the  cor- 
poration is  exempt  from  liability  equally  with  the 
state. 

But  it  is  sought  to  sustain  this  action  upon 
another  ground,  namely,  that  the  ash-pit  was  a  nui- 
sance, and  that  the  charter  made  it  the  dutv  of  the 
city  to  abate  nuisances.  We  shall  enter  into  no  dis- 
cussion of  the  question  of  the  city's  responsibility 
with  resi)ect  to  nuisances,  because,  upon  the  record 
before  us,  we  do  not  find  the  question  to  be  involved 
in  the  case.  The  ash-pit  as  described  by  the  wit- 
nesses was  not  a  nuisance  within  anv  definition  of 
the  term.  It  was  not  shown  that  the  public  or  indi- 
viduals were  suffering  annoyance  or  injury  from  it 
The  injury  which  was  sustained  was  not  one  which 
it  was  the  design  of  the  ordinance  to  prevent  The 
pit  was  upon  private  inclosed  ground,  to  which  the 
public  had  no  right  of  access ;  and  the  danger  which 
attended  it,  as  shown  by  the  accident  that  occurred, 
affected  only  the  occupants  of  the  premises,  who. 
owner  and  tenants,  as  the  evidence  abundantly 
showed,  were  severally  and  equally  responsible  for 
its  existence.  To  constitute  it  a  nuisance,  it  must,  in 
some  manner,  have  injured  or  annoyed  others  in  the 
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enjoyment  of  their  legal  rights.  And  the  ordinance 
declaratory  of  nuisances  was  not  intended  to  include 
it.  It  was  not  detrimental  to  health,  and  was*  not 
attended  with  damage  or  injury  jto  any  of  the  inhabi- 
tants of  the  city,  within  the  meaning  of  the  ordi- 
nance. The  inhabitants  to  be  protected  were  those 
whose  rights  might  be  affected  through  acts  done  by 
others  than  themselves — ^not  the  persons  doing  the 
acts.  Moreover,  this  particular  offense  was  the  sub- 
ject of  a  special  ordinance  prescribing  a  penalty  for 
its  commission.  We  agree  with  the  trial  court  and 
aflBrm  its  judgment.  Afjfirmed. 


[No.  2410.] 

Goad  v.  Heckler. 

1.  Forcible  Entry  and  Detainer — Entry  Must  Be  With  Force. 

To  constitute  a  cause  of  action  for  forcible  entry  and 
detainer,  it  is  necessary  to  show  that  force  or  appearances  tend- 
ing to  inspire  a  Just  apprehension  of  viblence  was  used  by 
defendant  in  obtaining  possession.  Such  requirement  is  not 
satisfied  by  simply  showing  that  the  entry  was  against  the 
will  of  the  possessor. 

2.  Same— Evidence. 

In  an  action  for  forcible  entry  and  detainer,  where  the  evi- 
dence showed  that  defendant  and  two  employees  peaceably  and 
unarmed  entered  upon  the  premises  in  the  absence  of  plaintiffp 
for  the  purpose  of  seeding  the  land,  without  entering  the  resi- 
dence on  the  premises,  or  disturbing  plaintiff's  possession  thereof, 
and  did  proceed  to  seed  the  land,  and  refused  to  vacate  the 
premises  when  demanded  by  plaintiff,  it  was  not  sufficient  to 
establish  a  cause  of  action. 

Appeal  from  the  County  Court  of  Costilla  County. 

Mr.  James  P.  Veerkamp,  for  appellant. 
Mr.  Ira  J.  Bloomfjbld,  for  appellee. 

GUNTER,   J. 
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Forcible  entry  and  detainer;  judgment  for 
defendant;  plaintiff  appeals. 

Mrs.  MeCord  owned  certain  fanning  land  in 
Costilla  county,  this  state,  and  according  to  her  testi- 
mony, leased  the  same  to  appellant  for  a  term  begin- 
ning June,  1899,  and  ending  with  the  year  1900, 
appellant  to  pay  as  rent  one-third  of  the  grain  pro- 
duced. According  to  the  evidence  for  appellant,  a 
further  condition  was  that  in  the  event  of  a  sale  by 
Mrs.  McCord  during  the  term,  appellant  should 
deliver  possession  upon  Mrs.  McCord  paying  him  for 
buildings  erected  and  plowing  done. 

It  is  immaterial,  in  view  of  the  conclusion 
reached,  whether  the  tenancy  was  upon  the  terms 
stated  by  Mrs.  McCord  or  upon  those  claimed  by 
appellant. 

March  19,  1900,  appellant  was  in  possession  of 
the  demised  premises  in  good  faith  under  said  lease. 
Upon  that  morning  he  went  to  a  town  some  miles 
distant,  returning  the  next  afternoon.  During  his 
absence  appellee,  to  whom  the  property  had  been 
sold  by  Mrs.  McCord,  entered  upon  the  land,  which 
seems  to  have  been  inclosed,  accompanied  by  two 
hired  men,  and  set  about  to  seed  it.  Appellee  and 
his  men  were  unarmed  and  the  entrv  was  unattended 
with  any  force  or  threats  of  force.  The  men  were 
then,  and  had  been  for  some  time,  in  the  employ  of 
appellee,  the  only  instructions  from  him  to  them 
were  that  they  should  seed  the  land.  The  residence 
on  the  premises  was  not  entered,  nor  the  possession 
of  appellant  thereof  in  any  manner  disturbed. 

This  entry  of  appellee  was  made  about  noon, 
said  March  19.  iOn  the  following  afternoon  appel- 
lant returned  home  and  found  three  men  engaged 
in  planting  the  land,  no  force  or  threats  of  force  were 
used  by  them  in  retaining  possession  of  the  land,  no 
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more  men  were  there  than  necessary  for  their  work 
of  seeding. 

A  written  demand  was  thereafter  served  on 
appellee  that  he  should  vacate  the  premises ;  this  he 
declined  to  do,  and  appellant  instituted  an  action  of 
forcible  entry  and  detainer  under  the  statute,  charg- 
ing him  with  forcibly  and  unlawfully  entering  upon 
said  premises,  and  that  he  forcibly  and  unlawfully 
detained  the  possession  thereof.  Forcible  entry  and 
detainer  is  defined  by  statute. 

**Tf  any  person  •  *  •  shall  enter  upon 
*  *  *  any  lands  *  *  *  ^th  force  or  strong 
hand  or  multitude  of  people,  whether  any  person  be 
actually  upon  or  in  the  same  at  the  time  of  such  entry 
or  not;  or  if  any  person  by  threats  of  violence  or 
injury  to  the  party  in  possession,  or  by  such  words 
or  actions  as  have  a  natural  tendencv  to  excite  fear 
or  apprehension  of  danger,  shall  gain  possession  of 
any  lands  *  *  *  and  maintain  and  hold  the  same, 
such  person  *  *  *  so  offending  shall  be  deemed 
guilty  of  forcible  entry  and  detainer." — Mills'  Ann. 
Stats.  Vol.  1,  sec.  1970. 

To  make  out  this  cause  of  action  it  is  necessary 
to  show  that  force  or  appearances  tending  to  inspire 
a  just  apprehension  of  violence  were  used  in  obtain- 
ing the  possession.  Such  requirement  is  not  satisfied 
by  simply  showing  that  the  entry  was  against  the 
will  of  the  possessor.  Whatever  conflict  as  to  this 
question  there  may  be  under  the  statutes  of  other 
states,  the  question  seems  at  rest  here.  In  Goshen  v. 
The  People,  22  Colo.  270,  272,  it  is  said : 

"Nor  is  it  true  that  an  entry  is  with  force  simply 
because  against  the  will  of  the  occupant.  The  force 
contemplated  by  the  forcible  entry  act  is  actual  force, 
jELTid  an  entry  made  with  no  more  force  than  such  as 
is  implied  in  any  ordinary  trespass  is  not  within  4he 
meaning  of  the  statute. '* 

31 
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In  that  case  the  lower  'court  charged  that  an 
entry  was  with  force  within  the  meaning  of  the  forc- 
ible entry  and  detainer  act,  that  was  made  against 
the  will  of  the  occujjant.  The  appellate  court  held 
that  this  was  error,  and  in  doing  so  used  the  above 
language. 

**In  order  to  maintain  a  civil  action  of,  or  a 
criminal  prosecution  for,  forcible  entry  and  detainer 
under  the  early  English  statutes  or  those  of  a  later 
time  which  are  based  upon  them  and  are  similar  in 
their  ])rovisions,  it  must  appear  that  the  i)laintiff  was 
dei)rived  or  was  kept  from  the  possession  of  the 
l)remises  in  question  by  actual  force  or  appearances 
tending  to  inspire  a  just  apprehension  of  violence." 
— Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  Vol.  13,  pp. 
743,  757,  citing,  among  other  authorities,  Goshen  r. 
The  People,  supra. 

*' Generally  there  must  be  such  acts*  of  violence 
used  or  threatened  as  give  those  in  possession  reason 
to  ai)prehend  personal  danger  or  tend  directly  to 
cause  a  breach  of  the  peace.  *  *  *  When  a  person 
entering  on  the  land  of  another,  by  his  beha%nor  or 
speech  gives  those  who  are  in  possession  just  reason 
to  think  that  he  intends  to  take  i)Ossession  by  force 
if  they  do  not  give  way  to  him,  his  entry  is  to  be 
deemed  forcible,  whether  he  cause  the  apprehension 
of  the  use  of  violence  by  taking  with  him  such  unusual 
number  of  attendants  or  by  arming  himself  in  such 
a  manner  as  i)lainly  to  indicate  a  design  to  back  his 
pretensions  by  force,  or  by  actually  threatening  to 
kill,  maim,  or  beat  those  who  continue  in  possession, 
or  by  making  use  of  expressions  plainly  implying  a 
purpose  of  using  force  against  those  who  make  resist- 
ance."—Am.  and  Eng.  Encv.  of  Law  (2d  ed.),  Vol. 
13,  ]).  762. 

The  evidence  in  this  case  did  not  show  that  the 
taking  possession  or  the  detainer  of  possession  was 


Apr.,  '04.  ]     RiCHAHDSON  V.LONGMONT  S.DlTCH  Co.      483 


attended  with  such  force  as  to  bring  the  act  of  appel- 
lee within  the  forcible  entry  and  detainer  act.  Such, 
in  effect,  was  the  conclusion  of  the  trial  court.  Tts 
judgment  should  be  aflBrmed. 

Aifirnied. 

[No.  2305.1 

Richardson  et  al.  v.  The  Longmont  Supply  Ditch 

Company. 

1.  Corporations— Assignment  of  Stock— Water  Rights. 

Where  the  stock-hook  of  a  ditch  company  showed  a  stock- 
holder to  he  the  owner  of  42  shares,  hut  It  did  not  appear  that 
certificates  had  been  issued  for  said  stock,  except  for  15  shares, 
an  assignment  by  such  stockholder  of  15  shares  of  her  stock  to 
a  trustee,  as  collateral  security  for  a  debt,  without  designating 
any  particular  shares,  and  without  surrendering  or  transferring 
any  particular  certificate,  the  company  issuing  to  said  trustee 
a  certificate  for  15  shares,  without  stating  in  said  certificate  that 
it  was  in  lieu  of  any  other  certificate,  was  not  in  violation 
of  a  by-law  of  the  company,  requiring  that  shares  of  stock 
should  be  transferred  by  recording  a  certificate  of  transfer 
upon  the  stock-book,  and  indorsing  the  same  upon  the  certificate 
of  stock,  or  by  the  surrender  and  cancellation  of  the  old  cer- 
tificate, and  issuance  of  a  new  one  of  the  same  denomination  as 
the  old  one. 

2.  Same — Waiver. 

Where  the  stock-book  of  a  corporation  showed  a  stockholder 
to  be  the  owner  of  27  shares  of  stock  for  which  it  did  not 
appear  any  certificate  had  been  issued,  and  said  stockholder 
assigned  15  shares  as  collateral  security  without  surrender- 
ing,  transferring,  or  designating  any  particular  certificate,  and 
the  corporation  issued  to  the  assignee  a  certificate  for  the  15 
shares,  which  the  assignee  accepted  in  good  faith,  and  loaned 
money  thereon,  although  said  new  certificate  was  issued  in  vio- 
lation of  the  provision  of  a  by-law  requiring  the  surrender  of 
the  original  certificate,  by  the  issuance  of  the  new  certificate,  ' 
under  the  circumstances,  the  corporation  waived  a  compliance 
with  the  provision  of  its  by-laws,  and  cannot  repudiate  such  new 
certificate  on  that  ground. 

3.  Same — Pledge — Chattei  Mortgage. 

Where  a  landowner  executed  a  deed  of  trust  to  land,  and 
a   certain   number  of  shares  of  the   capital   stock  of  a  ditch 
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company,  and  at  the  same  time  made  a  separate  assignment  of 
the  shares  to  the  trustee,  as  collateral  security  for  the  debt,  and 
provided  in  said  contract  of  assignment  that  if  the  shares  be 
not  redeemed  they  should  be  sold  in  connection  with  the  real 
estate  described  in  the  trust  deed,  and  the  ditch  company  issued 
and  delivered  to  such  trustee  a  certificate  of  stock  for  the 
number  of  shares  assigned,  the  transaction  was  a  pledging  of 
the  stock,  as  collateral  security  for  the  debt,  and  not  a  chattel 
mortgage,  and  the  statute  limiting  the  time  of  the  validity  of 
chattel  mortgages  was  not  applicable. 

4.  Corporationa— Assign  merit  of  Stock. 

Shares  of  stock  in  a  corporation  as  between  the  parties  to 
the  transaction  may  be  transferred  by  deed.  The  provision  of 
the  statute,  that  shares  shall  be  transferable  only  on  the  books 
of  the  corporation  in  such  manner  as  the  articles  of  association 
or  by-laws  may  prescribe,  is  not  required  to  be  observed  in 
order  to  pass  title,  as  between  the  parties  to  the  transfer,  and 
only  the  rights  and  interest  of  third  persons  are  affected  by  an 
omission  to  comply  with  the  statute. 

5.  Same— Pledges — Foreclosure — Notice. 

Where  shares  of  the  capital  stock  of  a  corporation  were 
pledged  as  collateral  security  for  a  debt,  and  the  transfer  to 
pledgee  was  duly  entered  upon  the  books  of  the  corporation, 
such  entry  was  notice  to  a  subsequent  purchaser  from  the 
pledgor,  of  the  pledge  and  also  of  a  foreclosure  of  the  pledge, 
and  a  purchaser  at  the  foreclosure  sale  had  good  title  as  against 
such  subsequent  purchaser,  although  the  transfer  at  the  fore- 
closure sale  was  not  entered  upon  the  books  of  the  corporation. 

6.  Corporations — ^Transfer  of  Stoek^Walver. 

Where  a  corporation  refused  to  recognize  the  validity  of  a 
certificate  of  capital  stock,  claiming  that  it  was  an  excess  issue, 
in  an  action  by  a  subsequent  purchaser  of  said  certificate  to 
compel  the  corporation  to  recognize  its  validity.  It  was  no 
defense  to  the  action  that  such  subsequent  purchaser  had  not 
presented  the  certificate  and  transfer  thereof  for  registry. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  Edward  D.  Upham,  for  appellants. 
Mr.  Harvey  Riddell,  of  counsel. 
Mr.  H.  M.  Minor,  for  appellee. 

GUNTER,   J. 
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March  16,  1891,  Mrs.  Marshall  owned  320  acres 
of  land  and  42  shares  of  the  capital  stock  of  appellee, 
a  ditch  corporation,  which  shares  stood  upon  the 
stock-hook  in  her  name  as  owner.  Fifteen  of  the 
shares  were  used  in  obtaining  water  for  the  irriga- 
tion of  the  land.  Upon  that  date,  to  secure  two  notes 
of  even  date.  The  Middlesex  Banking  Company, 
payee,  she  gave  a  trust  deed,  usual  form,  Richard- 
son, trustee,  upon  the  land,  and  15  shares  of  her 
said  stock.  The  trust  deed  specifically  mentioned 
15  shares  of  stock  as  incumbered  thereby,  but  did 
not  designate,  by  certificate  number  or  otherwise, 
what  particular  shares  were  thereby  incumbered. 
This  d6ed  authorized  the  trustee,  in  case  of  default  in 
])ayment  of  the  secured  indebtedness,  to  sell  the  land 
and  the  stock.  Upon  this  date,  March  16,  1891,  as 
stated  above,  42  shares  of  the  capital  stock  of  appel- 
lee stood  on  its  stock-book  in  the  name  of  Mrs.  Mar- 
shall, as  owner.  Whether  certificates  had  issued  to 
Mrs.  Marshall  for  this  number  of  shares  does  not 
appear ;  there  is  evidence  of  only  one  certificate  hav- 
ing been  issued  prior  to  this  date  to  Mrs.  Marshall. 
This  certificate.  No.  441,  was  for  15  of  the  above 
shares,  and,  according  to  the  stock-book,  was  then 
owned  by  Mrs.  Marshall.  Upon  this  date  Mrs.  Mar- 
shall, as  a  part  of  the  transaction  in  which  the  notes 
and  trust  deed  were  given,  by  a  separate  written 
instrument  wherein  is  recited  her  above  indebtedness 
to  The  Middlesex  Banking  Company,  assigned  15 
shares  of  her  stock,  the  specific  shares  not  being 
designated  by  stock  certificate  number,  or  otherwise, 
to  Richardson,  trustee,  as  security  for  said  indebted- 
ness, and  therein  directed  the  secretaiy  of  the  com- 
pany to  make  the  necessarj'  transfer  on  its  books. 
This  written  assignment  was  ])resented  to  the  secre- 
tary November  17,  1891,  and  upon  that  date  he 
certified  thereon  that  as  directed  therebv  he  had 


486         RiCHABDSON  V.LONGMONT  S.DlTCH  Co.     [19  C.  A. 

made  the  necessary  transfer  of  said  shares  to 
Bichardson,  trustee,  on  the  books  of  the  company, 
and  upon  that  date  he  issued  a  certificate  of  stock 
properly  authenticated  and  in  the  form  in  ordinary 
use  by  the  company,  running  to  Richardson,  trustee 
for  The  Middlesex  Banking  Company,  in  the  number 
of  15  shares.  The  account  of  Mrs.  Marshall  upon  the 
stock-book  was  charged  with  the  stock  thus  issued 
to  Richardson,  and  the  stock-book  showed  the  issu- 
ance of  this  certificate  of  stock  No.  449  to  Richard- 
son, trustee,  as  collateral.  The  stub  from  which  the 
certificate  of  stock  was  detached  showed,  by  nota- 
tions thereon,  the  issuance  of  the  certificate  to  Rich- 
ardson, trustee,  and  that  the  certificate  was  intended 
by  appellee  company  to  cover  the  same  shares  of 
stock  as  were  embraced  in  the  above  certificate  for 
15  shares  theretofore  issued  to  Mrs.  Marshall.  There 
was  nothing,  however,  in  certificate  No.  449,  issued  to 
Richardson,  to  indicate  that  it  was  issued  as  a  trans- 
fer of  or  in  place  of  any  particular  certificate.  The 
stock-book,  if  examined  November  17,  1891,  would 
have  shown  that  Mrs.  Marshall  had  standing  in  her 
name,  as  owner,  on  November  17,  1891,  42  shares 
of  the  capital  stock  of  appellee,  and  that  on  that  date 
15  shares  of  this  stock  had  been  transferred  to 
Richardson,  trustee.  The  stock-book  would  have  dis- 
closed at  that  time  that  after  this  transfer  of  15 
shares  to  Richardson  only  27  shares  remained  on 
the  stock-book  in  the  name  of  Mrs.  Marshall,  but 
it  would  not  have  disclosed  that  the  certificate  issued 
to  Richardson  was  in  place  of  or  was  a  transfer  of 
any  particular  certificate.  This  book  disclosed  sim- 
ply that  15  shares  of  the  42  shares  standing  in  the 
name  of  Mrs.  Marshall  on  November  17,  1891,  had 
been,  on  November  17,  1891,  transferred  to  Richard- 
son, trustee,  as  collateral,  and  that  a  new  certificate, 
No.  449,  for  such  15  shares  had  been  issned  to  him. 
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This  certificate  was  upon  that  date  delivered  to 
Richardson,  who  has  since  remained  in  possession 
of  it,  and  who  received  it  in  good  faith,  helieving  it 
to  be  what  its  recitals  stated  it  to  be,  an  effectual 
transfer  to  him  as  trustee  for  The  Middlesex  Banking 
Company  of  15  shares  of  the  capital  stock  of  appellee. 

July  24>  1893,  a  certificate  for  15  shares  of  stock 
running  to  Mrs.  Marshall,  being  the  certificate  for 
that  number  of  shares  mentioned  as  standing  in  her 
name  on  November  17,  1891,  and  which  certificate 
bore  a  blank  indorsement  of  date  July  18,  1891,  was 
sent  to  the  secretary  of  appellee  company  by  0.  W. 
Marshall,  the  agent  of  Mrs.  Marshall,  and  one  Porter, 
with  the  request  to  re-issue.  In  pursuance  of  this 
request  two  new  certificates  were  then  issued,  certi- 
ficate No.  479  to  Porter  for  10  shares,  and  certificate 
No.  480  to  Mrs.  Marshall  for  5  shares.  Williamson 
became  the  owner  of  the  certificate  for  10  shares 
September,  1897,  and  November,  1893,  Mrs.  Mar- 
shall hypothecated  her  certificate  for  5  shares  as 
collateral  to  one  Dille,  and  caused  the  same  to  be 
noted  on  appellee's  books.  At  the  time  of  the  insti- 
tution of  this  suit,  February  24,  1899,  no  stock  stood 
upon  the  books  of  appellee  in  the  name  of  Mrs.  Mar- 
shall. When  or  to  whom  the  27  shares  standing  in 
her  name  November  17,  1891,  after  the  issuance  of 
the  certificate  to  Richardson,  were  transferred,  does 
not  appear,  nor  is  it  material  to  this  controversy. 
For  aught  that  appears  in  the  evidence  no  stock 
appeared  upon  the  stock-book  of  defendant  in  the 
name  of  Mrs.  Marshall  when  the  above  certificates 
were  issued  to  Porter  and  Mrs.  Marshall. 

The  above  written  assignment  of  Mrs.  Marshall 
to  Richardson  provided  that  until  default  should  be 
made  and  declared  in  the  pa:\Tnent  of  the  above 
secured  indebtedness,  all  stockholder's  rights  should 
remain  in  her.    August,  1897,  the  above  trust  deed, 
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on  account  of  default  in  the  payment  of  the  secured 
indebtedness,  was  foreclosed,  and  the  land  covered 
thereby  and  the  15  shares  of  stock  contained  in  the 
assignment  to  Richardson,  trustee,  of  November  16, 
1891,  were  conveyed  to  The  Middlesex  Banking  Com- 
pany. October,  1897,  The  Middlesex  Banking  Com- 
pany executed  a  warranty  deed  conveying  to  Farm 
Investment  Company  the  land  and  the  15  shares  of 
stock,  specially  mentioning  the  stock,  covered  by  the 
trust  deed  and  contract  of  assignment.  October, 
1897,  Farm  Investment  Company  executed  a  trust 
deed  on  the  above  property  to  secure  an  indebtedness 
of  it  to  The  Middlesex  Banking  Company. 

The  water  called  for  bv  the  15  shares  of  stock 
for  irrigation  of  the  above  land  was  obtained  from 
api)ellee  during  1896,  -7  and  -8,  and  whether  earlier 
does  not  appear.  From  1895,  to  April,  1898,  inclu- 
sive, Richardson,  trustee,  paid  the  assessments 
levied  by  appellee  on  this  stock.  November,  1898, 
appellee  notified  Richardson  that  the  certificate  held 
by  him  was  void,  being  an  over-issue,  that  water 
would  no  longer  be  delivered  upon  the  stock,  and 
that  Richardson  would  no  longer  be  recognized  as 
a  stockholder.  The  reason  assigned  for  refusing  to 
recognize  the  stock,  and  refusing  water  upon  it,  was 
not  that  Richardson  and  Farm  Investment  Company 
had  not  presented  the  certificate  for  transfer,  but 
was  that  the  certificate  was  an  over-issue,  and  for  that 
.reason,  void.  The  purpose  of  this  action  was  to 
obtain  a  decree  prohibiting  appellee  from  refusing 
to  deliver  water  on  the  stock  and  to  prohibit  appellee 
from  declining  to  recognize  Richardson  as  a  stock- 
holder. 

The  question  before  us  is:  was  this  certificate,  at 
the  time  of  the  institution  of  this  suit,  a  valid  certi- 
ficate, and  was  Farm  Investment  Company  at  such 
date  its  equitable  owner?    Could  Farm  Investment 
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Company  at  such  date  have  compelled  appellee  to 
enter  a  transfer  of  the  certificate  to  it  as  owner  t 

1.  The  by-laws  of  appellee  provided  that  shares 
of  stock  should  be  transferred  by  recording  a  certi- 
ficate of  transfer  upon  the  stock-book,  and  indorsing 
the  aame  upon  the  certificate  of  stock,  or  by  the  sur- 
render and  cancellation  of  the  old  certificate  and 
issuance  of  a  new  one  of  the  same  denomination  as 
the  old  one.  It  is  said  this  provision  of  the  by-laws 
was  not  observed  in  the  issuance  of  certificate  No. 
449  to  Bichardson,  as  trustee,  and  that  this  viola- 
tion of  the  by-laws  invalidated  the  certificate. 

November  16, 1891,  when  Mrs.  Marshall  assigned 
to  Kichardson,  trustee,  15  of  the  42  shares  of  stock 
standing  in  her  name  as  owner,  on  the  stock-book, 
she  did  not  designate  through  the  mention  of  a  certain 
certificate,  or  otherwise,  what  particular  15  shares  she 
intended  to  assign,  she  simply  assigned  15  shares  of 
her  stock.  As  42  shares  stood  in  her  name,  and  as 
she  owned  them,  according  to  the  stock-book,  and 
according  to  other  evidence  before  us,  free  of  any 
lien,  no  reason  appears  why  she  should  have  desig- 
nated any  particular  shares.  So  far  as  appears  from 
the  evidence  no  certificate  had  been  issued  for  any  of 
the  shares  owned  by  Mrs.  Marshall  except  the  one 
certificate.  No.  441,  for  15  shares.  Bichardson  pre- 
sented his  assignment  of  15  shares,  the  stock-book 
showed  42  shares  standing  in  Mrs.  Marshall's  name, 
and  for  aught  that  appears  no  certificate  had  ever 
been  issued  for  the  15  shares  assigned,  and  there 
was  no  certificate  to  surrender,  so  we  do  not  think 
it  appears  that  the  by-laws  of  appellee  were  violated 
in  the  issuance  of  this  certificate.  True  it  is,  a  nota- 
tion appears  on  the  stub  from  which  certificate  No. 
449  was  detached,  which  indicates  that  it  was  the 
intention  of  the  secretary  that  certificate  No.  449 
should  be  a  transfer  of  or  in  lieu  of  No.  441  for  15 
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shares,  which  certificate  No.  441  does  not  appear  to 
have  been  surrendered  or  cancelled.  Certificate  No. 
449,  however,  makes  no  such  disclosure,  nothing  ap- 
pears upon  it  to  indicate  that  it  was  issued  in  lieu  of 
any  particular  certificate;  nor  does  it  appear  that 
Bichardson  knew  what  particular  shares,  or  what  par- 
ticular certificate,  it  was  intended  to  cancel  and  to 
re-issue  to  him.  The  stock-book  showed  stock  in 
the  name  of  Mrs.  Marshall,  Richardson  presented  his 
assignment  for  15  shares  of  her  stock,  and  in  good 
faith  received  the  new  certificate  certifying  him  to 
be  the  owner  of  15  shares  of  her  stock,  such  number 
of  shares  were  in  her  name  on  the  stock-book,  and  the 
account  of  Mrs.  Marshall  was  charged  with  the  cer- 
tificate after  its  issuance  to  Bichardson,  trustee. 

We  do  not  think  it  affirmatively  appears  that 
the  by-laws  were  violated  in  the  issuance  of  this  cer- 
tificate, but  if  we  assume  that  it  does  so  appear,  it 
does  not  seem  to  us  just  that  this  appellee,  after  it 
has  issued  and  delivered  this  certificate  as  a  valid 
certificate,  and  Bichardson  has  received  it  in  good 
faith,  believing  it  to  be  what  it  represents,  and  the 
beneficiary  of  the  trust  has  loaned  money  upon  the 
certificate,  that  appellee  ought  to  be  permitted  to 
repudiate  the  certificate  upon  the  ground  that  one 
of  its  by-laws  was  violated  by  it  in  the  issuance  of  the 
certificate,  and  the  law  does  not  permit  it  to  do  so. 
By  the  issuance  of  the  new  certificate  under  the  cir- 
cumstances stated,  even  if  issued  in  violation  of  the 
recited  by-laws,  appellee  waived  a  compliance  with 
'  the  provision  of  its  by-laws  requiring  a  surrender  of 
the  original  certificate,  and  the  new  certificate,  No. 
449,  issued  to  Bichardson,  trustee,  although  issued  in 
violation  of  appellee 's  by-laws,  is  valid. — N.  Y,  <&  N. 
H.  R.  i?.  Co.  r.  Schuyler  et  al,  34  N.  Y.  30,  78,  90; 
Thompson's  Commentaries  on  the  Law  of  Corpora- 
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tions,  Vol.  2,  §§  2378,  2595 ;  3  Clark  and  Marshall, 
Priv.  Corp.,  §  592. 

2.  It  is  contended  that  the  trust  deed  which 
incnmbered  the  real  estate  and  purported  to  incumber 
15  shares  of  stock  in  appellee  company,  was  as  to 
the  stock  a  chattel  mortgage ;  that  as  the  notes  secured 
thereby  exceeded  $2,500,  and  as  the  trust  deed  was  not 
foreclosed  for  more  than  five  years  after  the  record- 
ing of  the  trust  deed,  that  the  trust  deed,  when  fore- 
closed, had  lost  its  validity  as  a  lien  upon  the  shares 
of  stock,  and  that  having  lost  its  validity  as  a  lien  no 
interest  whatever  in  the  shares  of  stock  was  passed 
bv  the  trustee's  deed.  This  limit  as  to  time  of  the 
validity  of  a  chattel  mortgage  is  prescribed  by  Mills' 
Ann.  Stats.,  Vol.  1,  section  387,  p.  562.  The  lien, 
however,  which  was  foreclosed,  and  through  the  fore- 
closure of  which  The  Middlesex  Banking  Company 
deraigns  its  title,  is  not  by  this  trust  deed.  By  a  lien 
created  through  a  pledging  of  the  certificate  of  stock, 
and  an  entry  of  such  transfer  appearing  upon  the 
books  of  the  company  when  the  loan  was  made,  and 
the  trust  deed  given  contemporaneously  therewith, 
Mrs.  Marshall,  by  a  written  contract  of  assignment, 
assigned  all  her  interest  in  15  shares  of  stock  to 
Richardson,  trustee,  as  collateral  security,  and 
directed  the  secretary  of  appellee  to  make  the  rieces- 
sarv  transfer  on  its  books.  In  such  contract  of 
assignment  the  transfer  to  be  made  in  pursuance 
thereof  is  designated  a  pledge,  and  it  is  provided 
in  such  contract  of  assignment' that  if  the  pledge  be 
not  redeemed  it  shall  be  sold  in  connection  with  the 
real  estate  described  in  the  trust  deed,  and  in  accord- 
ance with  its  provisions.  This  assignment  was  pre- 
sented to  the  secretary  of  appellee,  and  he  certified 
upon  it  that  he  had  made  the  necessary  transfer  of 
the  shares  of  stock  to  Richardson,  trustee,  on  the 
books  of  said  company,  and  what  he  did  was  this :    He 
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issued  a  certificate  for  the  15  shares  nmning  to 
Kichardson,  as  trustee  for  The  Middlesex  Banking 
Company,  and  delivered  the  same  to  Richardson  who, 
as  trustee,  has  held  the  certificate  since.  The  certi- 
ficate does  not  disclose  what  particular  15  shares  of 
the  42  shares  of  stock  held  by  Mrs.  Marshall  were 
thereby  transferred  to  Richardson.  The  stock-book 
shows  a  charge  to  Mrs.  Marshall  of  these  15  shares 
of  stock,  and  the  issuance  of  a  certificate  for  them, 
that  is,  a  transfer  of  them  to  Richardson,  trustee,  as 
collateral.  The  validity  of  this  transfer  of  stock  is 
determined  by  our  law  as  it  stood  in  1891.  Mills' 
Ann.  Stats.,  Vol.  2,  section  508.  This  provided  inter 
alia  that  a  transfer  of  stock,  to  be  valid,  must  be 
entered  upon  the  books  of  the  company,  showing  from 
whom  and  to  whom  the  transfer  was  made.  The 
entries  were  made  and  the  stock  effectually  trans- 
ferred to  Richardson,  trustee,  in  full  compliance  with 
the  law  as  it  then  stood.  This  transaction  was  a 
pledging  of  the  stock  as  security  for  the  indebtedness 
from  Mrs.  Marshall  to  The  Middlesex  Banking  Com- 
pany.— Cook  on  Stock  and  Stockholders  (3d  ed.), 
§  464 ;  Thompson 's  Commentaries  on  the  Law  of  Cor- 
porations, Vol.  2,  §  2619. 

This  valid  lien  was  foreclosed  as  provided  in  the 
contract  of  assignment  creating  it,  in  August,  1897, 
and  at  the  foreclosure  The  Middlesex  Banking  Com- 
pany became  the  purchaser  of  the  stock.  A  deed  was 
made  on  that  date  transferring  the  15  shares  of  stock 
to  The  Middlesex  Banking  Company. 

3.  The  Middlesex  Banking  Company  at  no  time 
requested  a  transfer  of  the  15  shares  of  stock,  so  pur- 
chased, on  the  stock-book  of  appellee.  It  is  said  that 
the  trustee's  deed  was  ineffectual  to  pass  any  interest 
whatever  in  the  shares  of  stock  to  The  Middlesex 
Banking  Company  because  shares  of  stock  cannot  be 
transferred  bv  deed  and  First  National  Bank  v.  Hast- 
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ings,  7  Colo.  App.  135,  is  cited  in  support  of  such  con- 
tention. There,  shares  of  stock  standing  on  the  stock- 
book  in  the  name  of  an  attachment  debtor  were  levied 
upon  under  a  writ  of  attachment^  third  parties  inter- 
vened, claiming  the  stock  by  an  alleged  prior  trans- 
fer. The  court  sustained  the  attachment  because  the 
stock  had  not  been  transferred  within  the  time 
required  by  statute,  and  no  excuse  had  been  shown 
for  the  failure  to  observe  such  requirement.  In  the 
course  of  the  evidence  a  deed  was  introduced  convey- 
ing certain  land  and  all  water  rights  belonging  there- 
to to  interveners,  which  deed  they  claimed  transferred 
to  them  under  the  description  of  water  rights  the 
shares  of  stock  in  question.  The  court  said  that 
water  rights  are  real  property  and  shares  of  stock  in 
a  corporation  are  personal  property,  and  in  effect 
held  that  the  shares  of  stock  did  not  pass  by  the  deed 
because  not  described  therein.  It  does  not  hold  that 
shares  of  stock  cannot  be  transferred  as  between  the 
parties  by  a  deed.  Shares  of  stock  are  personal 
property  and  there  is  no  reason  why,  as  between  the 
parties,  they  cannot  be  transferred  as  any  other  per- 
sonal property. 

Speaking  of  the  general  law  expressly  providing 
that  shares  shall  be  transferable  only  on  the  books  of 
the  corporation  in  such  manner  as  the  articles  of  asso- 
ciation or  by-laws  may  prescribe,  it  is  said : 

**The  purpose  of  such  a  requirement  is  to  be 
taken  into  consideration  in  construing  it,  and  in  deter- 
mining the  effect  of  a  failure  to  comply  therewith 
*  *  *  A  requirement  of  registration  of  transfers, 
therefore,  must,  according  to  all  decisions,  be  given 
such  effect  as  is  necessary  to  accomplish  this  pur- 
pose. ' ' — Clark  and  Marshall,  Private  Corporations, 
Vol.  3,  §  585. 

As  between  the  parties  there  is  no  reason  for 
observing  this  requirement  of  the  statute  law. 
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*  *  It  is  well  settled,  •  •  •  that  an  unregistered 
transfer  gives  the  transferee  a  perfect,  equitable  title 
as  between  him  and  the  transferrer,  or  any  person 
standing  in  the  shoes  of  the  transferrer  •  •  •  All 
the  seller  can  do,  that  corresponds  at  all  to  the  deliv- 
ery of  personal  chattels  in  other  cases  of  sale,  is,  to 
hand  over  to  the  buyer  his  certificate,  with  a  sufficient 
assignment  by  deed  or  otherwise  to  entitle  him  to  a 
transfer  of  the  shares  on  the  books  of  the  company. 
When  the  seller  has  done  this,  his  power  and  duty  in 
the  matter  are  ended,  and  it  is  at  the  option  of  the 
purchaser  whether  the  transfer  shall  be  recorded  or 
not.  *  *  •  It  is  difficult  to  see  any  substantial  dif- 
ference between  the  position  of  this  plaintiff  after  the 
sale  and  assignment  of  the  shares  to  him  by  the  owner 
and  before  a  transfer  was  made  on  the  books,  and  that 
of  a  grantee  in  a  deed  of  land  before  his  deed  is 
recorded.  In  both  cases  the  seller  has  parted  with  his 
title,  and,  as  to  him,  the  buyer  has  acquired  it.  It  is 
only  third  persons  in  either  case  whose  rights  or  inter- 
ests ate  affected  by  the  omission." — Clark  and  Mar- 
shall, Private  Corp.,  Vol.  3,  §  586. 

The  transfer  by  deed  made  by  the  trustee,  Rich- 
ardson, to  the  transferee.  The  Middlesex  Banking 
Company,  on  August,  1897,  was  effectual  to  pass  the 
equitable  title  of  the  15  shares  of  stock  to  such  trans- 
feree. The  same  is  true  of  the  transfer  by  deed  of 
the  15  shares  of  stock  by  The  Middlesex  Banking 
Company  to  Farm  Investment  Company  in  October, 
1897.  At  the  time  of  the  institution  of  the  present 
suit  the  legal  title  to  the  stock  was  in  Richardson, 
trustee,  the  equitable  title  of  the  stock  in  Farm 
Investment  Company.  Farm  Investment  Company 
was  in  position  to  demand  an  entry  of  a  transfer  to 
it  on  the  books  of  the  company,  it  was  the  equitable 
owner  of  the  stock  with  reference  to  the  company. 
The  parties  who  purchased  the  remainder  of  Mrs. 
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Marshall's  stock  after  November  17,  1891,  were 
charged  with  notice  of  the  pledging  of  the  stock  to 
The  Middlesex  Banking  Company  by  the  notations 
upon  the  stock-book  of  the  company,  and  by  such  nota- 
tions were  also  charged  with  notice  of  the  foreclosure 
of  the  pledge  and  the  sale  by  The  Middlesex  Banking 
Company  to  Farm  Investment  Company. — Bradford 
V.  Carpenter^  13  Colo.  30. 

*  *  The  assignment  of  the  certificate  of  stock  estops 
the  transferrer  from  claiming  any  further  title  in  the 
stock  as  against  subsequent  bona  fide  transferees, 
although  such  assignment  be  not  registered.  *  *  * 
The  transferrer  himself  is  not  allowed  to  impeach  his 
unregistered  transferee's  title.  *  •  •  That  tlie 
transferrer  cannot  question  the  completeness  of  his 
transfer  of  title  is  a  rule  binding  not  only  on 
himself,  but  also  upon  his  assignees  in  bankruptcy 
or  insolvency.  The  transferrer  is  estopped  also  from 
attacking  the  assignment  of  the  certificate  on  the 
ground  of  informalities  in  the  transfer." — Cook  on 
Stock  and  Stockholders  and  Corporation  Law,  Vol. 
1,  §  378;  Morawitz  on  Private  Corporations  (2d  ed.), 
§174. 

It  is  not  within  the  purpose  of  the  statute  to 
invalidate  the  transfer  as  between  the  transferrer  and 
the  transferee  by  the  failure  to  register  the  trans- 
fer.— Parrott  v.  Byers,  40  Cal.  614. 

4.  Mrs.  Marshall  pledged  her  certificate  of  stock 
for  15  shares,  No.  449,  to  secure  the  loan  made  by  The 
Middlesex  Banking  Company.  The  certificate  was 
issued  to  the  trustee,  who  was  to  be  the  custodian  of 
the  certificate,  and  the  same  was  delivered  to  him. 
This  transfer  was  properly  entered  upon  the  books 
.  of  the  company  so  that  any  one  thereafter  acquiring 
any  of  Mrs.  Marshall's  shares  was  charged  with 
notice  of  this  lien  and  charged  with  notice  of  anything 
that  might  be  done  under  the  lien.    Under  the  lien 
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the  stock  was  sold  to  The  Middlesex  Banking  Com- 
pany, and  by  The  Middlesex  Banking  Company  was 
later  sold  to  Farm  Investment  Company,  so  that 
Farm  Investment  Company  is  now  the  eqnitable 
owner  of  this  stock  with  reference  to  the  appellee  cor- 
poration, Mrs.  Marshall,  and  other  transferees  of  this 
stock  from  Mrs.  Marshall. 

Appellee  company  declined  to  recognize  this  cer- 
tificate of  stock  which  stands  in  the  name  of  Richard- 
son, or  to  recognize  any  rights  under  it,  for  the  reason 
as  assigned  by  it  that  the  certificate  of  stock  is  an 
excess  certificate  and  a  nullity.  The  reason  assigned 
was  not  that  The  Middlesex  Banking  Company,  or 
Farm  Investment  Company,  had  not  presented  the 
certificate  for  register,  but  because  the  certificate 
under  which  thev  claimed  was  and  is  a  void  certifi- 
(•ate  because  an  excess  certificate. 

Under  the  position  taken  by  appellee  company 
it  would  have  been  useless  for  Farm  Investment  Com- 
pany to  have  presented  this  certificate  for  registry. 

*'When  the  corporation  refuses  to  allow  a  regis- 
try for  reasons  other  than  those  connected  with  the 
mere  formalities  of  registry,  or  for  reasons  not  given 
to  the  applicant,  it  waives  its  right  to  insist  on  them, 
and  cannot  afterwards  claim  that  the  appellant  did 
not  conform  to  such  technicalities.'' — ^Cook  on  Stock 
and  Stockholders  and  Corporation  Law,  §  383. 

In  this  case  the  facts  are  such  that  if  Farm 
Investment  Company  had  demanded  the  issuance  to 
it  of  a  certificate  of  stock  for  the  15  shares,  it  would 
have  been  the  duty  of  appellee  to  have  granted  it. 
This  being  true,  and  as  Farm  Investment  Company, 
the  equitable  owner  of  this  certificate,  and  Richard- 
son, trustee,  in  whom  rests  the  legal  title,  joined  iir 
the  request  for  recognition  of  their  rights  under  the 
certificate,  it  was  error  in  the  lower  court  to  deny 
•them. 


Apr.,  W.]     QuiNN  V.  Baldwin  Star  Coal  Co.         497 

We  can  see  no  reason  for  a  retrial  of  this  case. 
The  judgment  should  be  reversed,  with  instructions 
to  the  lower  court  to  grant  the  relief  prayed  for  in 
the  complaint. 

Judgment  reversed.  Reversed, 


Qthkn  et  al.  v.  The  Baldwin  Star  Coal  Company. 

1.  Appellate   Practice— instructione^ObJectlons. 

Appellant  cannot  question  an  inatnictlon  to  which  he  made 
no  objection  In  the  lower  court. 

2.  Appellate  Practice — Instructions — Measure  of  Damage— Non- 

prejudicial Error. 
Error  committed  In  an  Instruction  In  permitting  the  jury  to 
find  as  an  element  of  damage  loss  of  profits,  is  not  prejudicial 
where  it  is  clear  the  jury  allowed  no  damages  on  that  account. 

3.  injunction — Damagee— Recovery  on  Bond — Attorneys'  Fees. 

Attorneys'  fees  incurred  prior  to  the  issuance  of  an  injunc- 
tion, in  resisting  the  application  for  a  preliminary  writ,  are 
not  recoverable  in  an  action  upon  the  injunction  bond. 

4.  Same. 

Attorneys'  fees  incurred  in  preparing  a  motion  to  dissolve 
an  Injunction,  are  recoverable  in  an  action  upon  the  injunction 
bond,  although  plaintiff  in  the  injunction  proceeding  dissolved 
the  injunction  by  dismissing  his  action  before  the  motion  to 
dissolve  was  filed. 

5.  Same. 

In  an  action  for  damages  upon  an  injunction  bond,  where 
plaintiff  recovered  a  verdict  and  judgment  for  a  sum  for  attor- 
neys' fees,  incurred  in  resisting  application  for  temporary  injunc- 
tion, and  in  preparing  a  motion  for  dissolution,  and  the  evidence 
failed  to  apportion  the  fee,  and  there  were  no  means  of  knowing 
how  much  of  the  recovery  was  for  services  performed  before 
the  issuance  of  the  writ,  and  how  much  for  services  performed 
after  its  issuance,  the  entire  recovery  must  be  set  aside. 
C.  Mines  and  Mining— Injunction — Recovery  on  Bond — Damage 
to  Mine. 

In  an  action  on  an  injunction  bond  for  damages  from  the 
falling  in  of  the  workings  of  a  mine,  pending  the  time  plaintifF 
was  restrained  by  the  writ  from  working  its  mine,  where  the 
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evidence  shows  that  the  mine  was  in  good  condition  at  the  time 
the  writ  was  served,  and  shows  the  condition  at  about  the  time 
of  the  dissolution,  it  is  sufficiently  definite  as  to  the  condition  of 
the  mine  when  the  writ  was  dissolved  to  sustain  a  recovery, 
in  the  absence  of  any  objection  to  the  testimony  on  that  account, 
and  in  the  absence  of  any  evidence  on  defendant's  part  that 
the  mine  was  in  a  different  condition. 

7.  Public  Lands — Coal  Entries — Juriadictlon — Collateral  Attack. 
The  decision  of  the  secretary  of  the  interior  annulling  a 

coal  entry,  and  permitting  the  amendment  of  a  former  entry, 
so  as  to  include  the  land  in  controversy,  and  issuing  a  patent 
thereon,  was  within  the  Jurisdiction  of  the  interior  department, 
and  cannot  be  collaterally  attacked. 

8.  Public    Landa— Amended    Entry — Patent — Recovery   of   Dam- 

ages. 
Where  a  coal  entry  on  the  public  land  was,  by  mistake,  made 
on  the  wrong  land,  and  the  entryman  was  permitted  to  amend 
his  entry  so  as  to  cover  the  land  intended  to  be  entered,  the 
amendment  to  take  effect  as  of  the  date  of  the  original  entry, 
a  patent  issued  upon  the  amended  entry  relates  back  to  the 
original,  so  as  to  make  the  entryman  the  equitable  owner  from 
that  date,  and  to  authorize  him  to  maintain  an  action  for 
damages  for  injuries  to  the  land  between  the  dates  of  the 
original  and  amended  entries. 

9.  Deeds — Mistake— Equitable  Title — Recovery  of   Damages. 

A  grantee  who  goes  into  possession  of  property  intended  to 
be  conveyed  by  a  deed,  and  expends  money  developing  the  same, 
becomes  the  equitable  owner,  and  may  maintain  an  action  for 
damages  for  injury  to  the  land  during  his  possession,  although 
the  deed,  by  mistake,  described  a  different  tract  of  land  than 
the  one  intended  to  be  conveyed. 

10.  Coal  Mines— Injunction — Injury  to  Mine — Recovery  of  Dam- 

age. 
Injury  to  a  coal  mine  caused  by  the  falling  in  of  the  work- 
ings, because  of  the  restraining  by  writ  of  injunction  of  the 
owner  from  working  therein,  is  an  injury  to  real  estate  for 
which  the  equitable  owner  may  recover  damages  upon  the  in- 
junction bond. 

11.  Injunction  Bond — Amount  of  Penalty — Order  of  Court. 
The  fact  that  the  amount  of  the  penalty  in  an   injunction 

bond  was  greater  than  the  amount  fixed  by  order  of  court, 
worked  no  prejudice  to  the  sureties  thereon,  in  an  action  upon 
the  bond,  where  the  amount  of  the  recovery  was  leas  than  the 
amount  fixed  by  order  of  court. 
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Appeal  from  the  District  Court  of  Gunnison  County. 

Mr.  D.  T.  Sapp  and  Messrs.  Brown  &  Noursb, 
for  appellants. 

Mr.  Sprigg  Shackelford  and  Mr.  S.  D.  Crump, 
for  appellee. 

GUNTER,   J. 

November,  1894,  one  Sprankle  filed  a  coal 
declaratory  statement  on  the  S.  |  S.  E.  1  Section  18, 
Township  15  S.,  R.  86  W.,  and  September,  1895, 
entered  the  same  as  coal  land.  October,  1895,  he 
made  a  warranty  deed  for  the  land  to  one  Furrier, 
who,  January,  1896,  executed  a  warranty  deed  there- 
for to  appellee;  The  Baldwin  Star  Coal  Company. 
Patent  issued  to  Sprankle  January,  1896.  Septem- 
ber 20,  1895,  appellant  Quinn  made  a  coal  filing  on 
the  N.  i  S.  E.  j  said  section,  township  and  range, 
and  September,  1896,  entered  the  same  as  coal  land. 
Appellee  filed  a  protest  against  the  entry  of  Quinn 
before  its  allowance.  September  2,  1896,  Sprankle 
filed  a  petition  in  the  proper  TJ.  S.  land  oflBce  asking 
a  correction  of  the  patent  issued  to  him  as  to  the  land 
therein  described  on  the  ground  that  the  land 
intended  to  be  entered,  and  in  truth  entered,  by  him 
was  that  covered  by  Quinn 's  entry.  The  proceeding 
initiated  by  the  petition,  to  which  Quinn  was  a  party, 
resulted  April  19,  1899,  in  a  decision  \>y  the  secre- 
tary of  the  interior  cancelling  Quinn 's  entrv  and 
ordering  the  filing  and  entry  of  Sprankle  \o  be 
amended  to  conform  to  the  intention  of  the  parties, 
that  is,  to  embrace  the  N.  i  of  the  S.  E.  ^  instead  of 
Ihe  S.  i  of  the  S.  E.  i  of  said  section,  township  and 
range.  This  amendment  related  back  to  the  time 
when  the  entr>'  of  Sprankle  was  made,  that  is,  to 
September  30,  1895.  Patent  in  time  issued  in  pur- 
suance of  the  amended  entrv  and  recited  that  it  was 
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granted  in  pursuance  of  the  entry  of  September  30, 
1895.  September  11,  1896,  Quinn,  after  his  entry  of 
the  N.  ^  S.  E.  ;^  said  section,  township  and  range,  and 
the  issuance  of  his  final  receipt  therefor,  instituted 
an  action  against  appellee  to  recover  damages  for 
coal  mined  on  the  land  therein  described  and  to 
enjoin  *  appellee  from  continuing  its  workings  on 
such  land.  Notice  was  given  of  the  hearing  of  the 
application  for  a  preliminary  writ  of  injunction. 
Appellee  employed  counsel  to  resist  this  application, 
and  services  were  rendered  by  them  in  its  resistance. 
The  writ  was  granted  September  21,  1896,  and 
thereby  appellee  enjoined  from  working  the  mine 
pending  the  writ.  This  injunctive  action  instituted 
in  the  district  court  of  Gunnison  county,  Colorado, 
and  subsequently  transferred  to  the  circuit  court  of 
the  United  States  for  the  District  of  Colorado,  was 
dismissed  by  Quinn  June  5, 1899.  Previous  to  its  dis- 
missal appellee  had  employed  counsel  to  move  a  dis- 
solution of  the  writ,  which  counsel  performed  ser- 
vices of  value  in  preparing  such  motion,  and  before 
the  institution  of  this  action  appellee  had  paid  coun- 
sel for  such  services.  July  18,  1899,  the  present 
action  by  appellee  was  instituted  to  recover  dam- 
ages on  the  injunction  bond  given  in  above  case. 
Trial  was  had  resulting  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $1,500.00.  Therefrom 
defendants  below  are  here  on  appeal. 

1.  It  is  said  error  was  conmiitted  in  giving 
instruction  No.  4.  This  authorized  the  jury  to  allow 
the  appellee  as  an  element  of  damages  such  loss  of 
profits,  if  any,  as  the  evidence  showed  it  had  sus- 
tained through  the  closing  of  the  mine  pending  the 
writ.  No  objection  below  was  made  to  this  instruc- 
tion, appellants,  therefore,  are  not  in  position  to  ques- 
tion it.  In  legal  eflfect  it  was  an  instruction  given 
by  consent.    Further,  if  there  be  error  in  the  instrnc- 
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tion,  appellants  suffered  no  prejudice  from  it  as  it 
is  clear  that  the  jury  allowed  no  damages  whatever 
on  account  of  a  loss  of  profits  sustained  through  a 
closing  of  the  mine.  The  verdict  was  for  $1,500.00, 
and  it  is  clear  from  the  evidence  it  embraced  but 
two  items  of  damage.  One  thousand  dollars  dam- 
age from  the  falling  in  of  the  workings  of  the  mine 
pending  the  writ,  and  $500.00  damages  for  that  sum 
expended  foi  counsel  fees  in  resisting  the  issuance 
of  the  writ  and  in  preparing  the  motion  to  dissolve. 

2.  The  court  authorized  the  jury  to  allow  as 
an  element  of  damages  reasonable  counsel  fees 
expended  in  resisting  the  issuance  of  the  prelimin- 
ary writ  and  in  efforts  to  secure  its  dissolution. 
Counsel  were  employed  to  resist  the  motion  for  the 
preliminary  writ,  and  after  its  issuance  to  secure  its 
dissolution.  They  performed  the  services  for  which 
they  were  employed,  and  the  undisputed  evidence 
was  that  they  received  from  appellee  therefor  the 
simi  of  $500.00,  and  that  such  sum  was  a  reasonable 
fee.  The  evidence  does  not  apportion  such  fee 
between  the  services  performed  before  the  issuance 
of  the  writ  and  those  performed  thereafter.  The 
services  performed  after  the  issuance  of  the  writ 
consisted  in  making  preparations  to  file  and  present 
the  motion  to  dissolve.  Such  motion  was  not  filed. 
Before  this  was  done,  plaintiff  in  that  suit  dismissed 
his  action  and  thereby  dissolved  the  writ. 

It  is  said  there  can  be  no  recovery  for  counsel 
fees  expended  in  resisting  the  issuance  of  a  prelim- 
inary writ  of  injunction,  because  they  were  incurred 
before  the  giving  of  the  bond  and  the  issuance  of 
the  writ  It  is  further  said  that  counsel  fees 
expended  in  preparing  a  motion  to  dissolve — ^which 
motion  was  not  heard,  the  writ  having  been  dissolved 
on  motion  of  plaintiff  before  the  filing  of  the  motion 
— cannot  be  recovered.    As  stated,  the  fee  of  $500.00 
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was  not  apportioned  between  the  services  jierformed 
before  the  issuance  of  the  writ  and  the  services  per- 
formed thereafter,  and  if  it  was  error  to  allow  in  the 
action  on  the  injunction  bond  for  services  performed 
before  the  giving  of  the  bond  and  the  issuance  of  the 
writ,  this  entire  element  of  damages — counsel  fees — 
must  be  rejected,  there  being  no  means  of  knowing 
liow  much  of  the  $500.00  to  apportion  to  the  services 
l)erformed  after  the  issuance  of  the  writ.  The  extent 
of  the  recovery  upon  the  injunction  bond  is  deter- 
mined by  the  condition  of  the  bond.  The  bond, 
including  its  condition,  is  substantially  in  the  terms 
of  our  code  authorizing  the  issuance  of  a  writ  upon 
the  giving  of  a  bond.  If  the  condition  of  the  bond, 
however,  were  even  broader  than  that  prescribed  by 
the  code,  there  could  be  no  recovery  upon  the  condi- 
tion of  the  bond  without  the  limits  of  that  prescribed 
bv  the  code.* 

*  *  But  when  the  condition  of  the  bond  is  broader 
than  that  required  by  law,  while  the  obligation  may 
be  held  good  to  the  extent  that  the  condition  accords 
with  the  statute,  there  can  be  no  recovery  beyond 
what  would  have  been  allowed  had  the  condition 
been  in  accordance  with  the  statute." — ^High  on  In- 
junctions, Vol.  2,  §  1622,  p.  1221 ;  Menken  v.  Frank, 
57  Miss.  732. 

Mills'  Ann.  Code,  sec.  156,  provides: 
**0n  granting  an  injunction,  the  court  or  judge 
shall  require  •  •  •  a  written  undertaking  on  the 
part  of  the  partv  in  whose  favor  an  injunction  is 
granted,  with  one  or  more  sufficient  sureties,  to  the 
effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  all  damages,  not  exceeding  an  amount  to 
he  specified,  as  such  party  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decides  that 
the  party  in  whose  favor  the  injunction  was  issued 
was  not  entitled  thereto." 
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'*  These  bonds  being  generally  prescribed  and 
regulated  by  statute,  differ  in  different  states,  their 
general  purpose  and  object,  however,  being  every- 
where the  same,  viz,  to  protect  defendant  from  any 
wrongful  interference  with  his  rights,  and  to  reim- 
burse him  for  all  damages  and  costs  incurred  by  rea- 
son of  an  injunction  improperly  issued.'' — High  on 
Injunctions  (3d  ed.).  Vol.  2,  §  1619,  p.  1218. 

**The  liability  of  obligors  on  an  injunction  bond 
is  confined  to  the  damages  and  costs  caused  by  the 
injunction,  and  adjudged  on  its  dissolution." — 
Injunctions  and  other  Extraordinary  Remedies 
(Spelling),  Vol.  1,  §931,  p.  786. 

The  above  code  section  prescribes  that  on  grant- 
ing the  writ  of  injunction  a  bond  shall  be  required, 
conditioned  that  the  plaintiff  will  pay  to  the 
enjoined  party  all  damages  not  exceeding  a  specified 
amount,  as  such  party  may  sustain  by  the  issuance  of 
the  writ  of  injunction.  This  bond  should  not  be  inter- 
preted retrospectively  unless  it  appears  that  such 
was  the  legislative  intent,  but  it  seems  clear  that 
such  was  not  the  legislative  intent.  According  to 
the  code  provision,  the  bond  was  to  recover  damages 
sustained  through  the  issuance  of  the  writ  and,  there- 
fore, damages  sustained  after  the  giving  of  the  bond. 
Counsel  fees  expended  in  resisting  the  application 
are  not  damages  sustained  from  the  issuance  of  the 
writ  of  injunction,  and  are,  therefore,  not  within  the 
condition  of  the  bond. — Randall  v.  Carpenter,  88  N. 
Y.  294. 

Neither  Cummings  v.  Burleson,  78  111.  285; 
Creek  v.  McManus,  13  Montana  152,  nor  Gyger  v. 
Courtney,  59  Neb.  555,  sustains  appellee.  The  coun- 
sel fees  there  allowed  were  expended  in  securing  a 
dissolution  of  the  writ,  hence,  were  incurred  after 
the  giving  of  the  bond.  Counsel  fees  involved  in 
Lynch  v.  Metcalf,  3  Colo.  App.  131,  arose  after  the 
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giving  of  the  bond.  The  only  qnestion  in  Tabor 
v.  Clark,  15  Colo.  434,  was  whether  counsel  fees 
incurred  in  defending  the  main  action  could  be 
recovered  as  damages  on  the  injunction  bond.  The 
court  held  that  they  could  not,  because  the  defense  of 
the  main  action  involved  services  not  necessary  to 
a  dissolution  of  the  injunction. 

The  remainder  of  counsel  fees  involved  in  this 
action  was  incurred  in  preparing  to  move  a  dissolu- 
tion of  the  writ  of  injunction.  This  expense  was 
after  the  giving  of  the  bond  and  a  direct  and  proxi- 
mate result  of  the  issuance  of  the  writ  of  injunction. 
It  is  an  element  of  damages  within  the  condition  of 
the  bond,  and  th^  fact  that  plaintiff  dismissed  the 
action  and  therebv  dissolved  the  writ  before  the 
filing  or  hearing  of  the  motion  to  dissolve,  does  not 
defeat  the  right  to  recover  as  to  such  element  of 
damages. — Lynch  v.  Metcalf,  supra;  Mitchell  v.  Sul- 
livan, 30  Kan.  231 ;  Dowling  v.  Polack,  18  Cal.  625 ; 
Asevado  v.  Orr,  100  Cal.  293. 

3.  It  is  objected  that  there  was  no  evidence  to 
which  to  apply  instruction  No.  3.  This  instruction 
authorized  the  jury  to  award  appellee  any  damages 
sustained  through  the  falling  in  of  the  mine  work- 
ings pending  the  writ.  The  objection  is  that  the  con- 
dition of  the  mine  in  the  particular  mentioned  was 
not  shown  until  long  after  the  injunction  had  been 
dissolved.  It  appears  from  the  testimony  of  Gockle 
and  Furrier  that  the  mine  was  in  excellent  condi- 
tion September,  1896,  the  date  of  the  issuance  of  the 
writ  of  injunction.  From  the  testimony  of  the  same 
parties  the  condition  of  the  mine  is  shown  about  the 
time  the  injunction  was  dissolved.  This  was  suffi- 
ciently definite  as  to  the  condition  of  the  mine  when 
the  writ  was  dissolved,  in  the  absence  of  any  objec- 
tion to  testimony  on  this  account,  and  in  the  absence 
of  any  evidence  whatever  upon  the  part  of  the  api>el- 
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lants  that  the  mine  was  in  a  diflFerent  condition  soon 
after  the  writ  was  dissolved  than  it  was  on  the  exact 
date  of  its  dissolution. 

4.  It  is  contended  that  the  decision. of  the  sec- 
retary of  the  interior  annulling  the  entry  of  Qninn 
and  permitting  an  amendment  of  the  entry  of 
Sprankle  is  erroneous,  and  that  the  patent  issued  to 
Sprankle  in  pursuance  of  this  decision  is  void.  The 
points  upon  which  the  decision  and  patent  are 
assailed  were  all  within  the  jurisdiction  of  the  inter- 
ior department  and  were  passed  upon  by  it  in  ren- 
dering the  decision  mentioned  and  in  issuing  the  pat- 
ent, and  they  cannot  be  litigated  here.  This  is  an 
attempt  to  collaterally  attack  the  decision  and  pat- 
ent, which  character  of  attack,  as  is  well  settled,  can- 
not be  made. 

*'Its  judgment  upon  these  matters  is  that  of  a 
special  tribunal,  and  is  unassailable  except  by  direct 
proceedings  for  its  annulment  or  limitation.  Such 
has  been  the  uniform  language  of  this  court  in 
repeated  decisions.  •  •  *  Until  set  aside  or  en- 
joined, it  must,  of  course,  stand  against  a  collateral 
attack  with  the  efficacy  attending  judgments  founded 
upon  unimpeachable  evidence.  So  with  a  patent  for 
land  of  the  United  States,  which  is  the  result  of  the 
judgment  upon  the  right  of  the  patentee  by  that  de- 
partment of  the  government,  to  which  the  alienation 
of  the  public  lands  is  confided,  the  remedy  of  the 
aggrieved  party  must  be  sought  by  him  in  a  court 
of  equity,  if  he  possesses  such  an  equitable  right  to 
the  premises  as  would  give  him  the  title  if  the  pat- 
ent were  out  of  the  way.  If  he  occupy  with  respect 
to  the  land  no  such  position  as  this,  he  can  only  apply 
to  the  officers  of  the  government  to  take  measures 
in  its  name  to  vacate  the  patent  or  limit  its  opera- 
tion. It  cannot  be  vacated  or  limited  in  proceedings 
where  it  comes  collaterally  in  question." — Steel  v. 
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Smelting  Co.,  106  U.   S.  447,  451 ;  Justice  Mining 
Company  v.  Lee,  21  Colo.  260. 

5.  It  is  said  that  appellee  was  not  the  owner 
of  the  land  at  the  time  injuries  to  it  were  sustained, 
therefore,  it  cannot  recover  therefor.  Sprankle 
entered  said  S.  i  S.  E.  i  September  30,  1895.  By 
the  decision  of  the  secretary  he  was  permittted  •  to 
amend  this  entry  so  as  to  substitute  for  the  S.  i  S.  E. 
I  the  N.  i  S.  E.  :J,  such  amendment  to  take  effect  as 
of  September  30,  1895.  The  patent  issued  to 
Sprankle  in  pursuance  of  the  decision  of  the  secre- 
tary of  the  interior  related  back  to  September  30, 
1895.— St.  Ong  v.  Day,  11  Colo.  370;  Shipley  v.  Coiv- 
ing,  91  U.  S.  330,  340. 

Sprankle  was,  therefore,  by  the  doctrine  of  rela- 
tion, the  legal  and  equitable  owner  of  this  land  when 
he  conveyed  to  Furrier  in  October,  1895.  Furrier 
went  into  possession  of  the  property  intended  to  be 
conveyed  by  the  graptor,  and  intended  by  him  to  be 
purchased  although  misdescribed  in  the  deed,  and 
he  thereby  became  the  equitable  owner  thereof.  Jan- 
uary, 1896,  Furrier  conveyed  to  appellee;  appellee 
went  into  possession  of  the  property  intended  to  be 
purchased  by  it,  and  intended  by  the  grantor  to  be 
conveyed  to  it,  and  silent  several  thousand  dollars 
in  developing  the  same,  and  was  in  the  actual  pos- 
session thereof,  operating  the  property,  at  the  time 
of  the  issuance  of  the  writ  herein.  Although  the 
deed  misdescribed  the  property  intended  to  be  con- 
veyed, appellee  was  the  equitable  owner  thereof  at 
the  time  of  the  issuance  of  the  writ  and  pending  the 
writ.  Injuries,  damages  for  which  are  sought  herein, 
are  injuries  to  the  realty ;  the  party  injured  thereby 
is  appellee;  being  the  equitable  owner  of  the  realty 
at  the  time  the  injuries  were  done,  he  is  entitled  to 
recover  for  damages  sustained  therebv. — Am.  and 
Eng.  Ency.  of  Law,  Vol.  26,  p.  590  (subdiv.  5) ;  Mil 
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ler  V.  Zufall,  113  Pa.  St.  317,  325 ;  Brown  v.  Hart- 
zell,  87  Mo.  564 ;  Carney  v.  Reed,  11  Ind.  417. 

6.  It  is  said  that  the  injunction  bond  given  is 
in  a  larger  sum  than  that  prescribed  by  order  of 
court.  This,  if  true,  worked  appellants  no  prejudice, 
because  the  damages  recovered  are  in  a  smaller 
amount  than  the  penalty  of  the  bond  said  to  be  fixed 
by  the  court. 

For  the  error  committed  in  the  allowance  of 
counsel  fees  expended  in  resisting  the  allowance  of 
the  preliminary  writ  of  injunction  as  an  element  of 
damages  in  the  recovery  on  the  bond,  the  judgment 
will  be  reversed.  Reversed. 

[No.  2406.1 

QuiNN   ET  AL.  V.  SlLKA  ET  AL. 

Injunction — Action  Upon  Bond — Attorneys'  Fees. 

Counsel  fees  incurred  in  resisting  an  application  for  a  pre- 
iiminary  writ  of  injunction  are  not  recoverable  a?  an  element 
of  damages   in  an  action  upon  an  injunction  bond. 

Appeal  from  the  District  Coxirt  of  Gunnison  County. 

Mr.  D.  T.  Sapp  and  Messrs.  Brown  &  Nourse, 
for  appellants. 

Mr.  Sprigg  Shackelford  and  Mr.  S.  I).  Crump, 
for  appellees. 

GUNTER,  J. 

September  30,  1896,  appellees  were  in  posses- 
sion of  certain  land  and  operating  a  coal  mine  there- 
on. Their  right  to  possession  was  through  a  lease 
from  The  Baldwin  Star  Coal  Company,  the  owner 
of  the  demised  premises.  Upon  that  date  one  Quinn 
sued  out  and  had  served  upon  appellees  a  writ  of 
injunction  enjoining  them  from  operating  the  mine 
pending  the  writ.    On  the  application  of  appellees 
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September  29,  1899,  the  writ  of  injunction  was  dis- 
solved. October  16,  1899,  they  sued  the  principal 
and  sureties  upon  the  injunction  bond  for  damages 
sustained  through  the  issuance  of  the  writ  and  had 
verdict  and  judgment  for  $700.00.  Therefrom  is 
this  appeal. 

This  case  was  argued  with  Quinn  et  al.  v.  The 
Baldwin  Star  Coal  Company,  No.  2405,  decided  at 
the  present  term  of  this  court,  ante,  p.  497,  and  the 
questions  therein  ruled  are  decisive  of  this  appeal. 
Under  such  decision  The  Baldwin  Star  Coal  Com- 
pany was  the  owner  of  the  demised  premises  Sep- 
tember 30,  1896,  and  at  the  time  of  the  making  of 
the  said  lease.  Appellees  were  at  the  time  of  the 
service  of  the  writ  in  possession  and  entitled  to  the 
possession  of  said  premises  under  said  lease.  They 
ought  to  recover  upon  the  injunction  bond  damages, 
but  only  such  as  were  the  direct  and  proximate  result 
of  the  service  of  the  writ  of  injunction.  Counsel 
fees  incurred  in  resisting  the  application  for  a  pre- 
liminary writ  of  injunction  were  allowed  as  an  ele- 
ment of  such  damages.  This  was  error  necessitating 
a  reversal  of  this  case. — Quinn  et  al.  r.  The  Baldwin 
Star  Coal  Company,  supra. 

Judgment  reversed.  Reversed. 
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TSBELL  ET  Al-.  V.  GrAYBILL. 

1.  Corporations— Transfer  of  Stock — Refusal  to  Enter  on  Stoek- 

book. 
The  secretary  of  a  oorporation  Is  justified  in  refusing  to 
transfer  stock  upon  the  books  of  the  corporation  without  the 
return  of  the  original  certificates,  or  a  showing  of  their  loss  or 
destruction. 

2.  Corporationa— Transfer  of  Stock — Cradltora. 

A  transfer  of  stock  of  a  oorporation,  in  order  to  be  good 
aa  against  the  creditors  of  the  assignor,  must  be  entered  on  tlie 
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books  of  the  corporation,  in  conformity  with  section  608  Mills' 
Ann.  Stats.,  or,  in  the  absence  of  such  entry,  it  must  appear 
that  the  assignee  has  done  all  in  his  power  to  comply  with  the 
requirements  of  the  statute,  and  was  prevented  by  the  fault 
of  the  company,  and  not  by  his  own  neglect. 
3.    Same — Pledge. 

Where,  at  the  time  of  the  assignment  of  stock  of  a  corpora- 
tion, the  certificates  were  in  the  hands  of  a  pledgee,  the  assignee 
assuming  the  debt  for  which  the  stock  was  pledged,  and  the 
assignee  presented  to  the  secretary  of  the  corporation  an  order 
from  the  assignor  for  the  transfer  on  the  corporation's  books, 
which  the  secretary  refused  to  do  without  a  return  of  the 
originals,  and  the  assignee  made  no  further  effort  to  secure  such 
entry  on  the  corporation  books,  although  the  loan  for  which  the 
certificates  were  pledged  was  extended  by  said  assignee,  and, 
after  paying  off  said  loan  he,  for  sixty  days,  failed  to  return 
said  certificates  for  transfer  on  the  corporation  books,  or  to 
make  any  showing  of  their  loss  under  the  by-laws  of  the  cor- 
poration, the  stock  was  subject  to  levy  under  an  execution 
against  the  assignor,  in  whose  name  the  stock  stood  upon  the 
corporation  books.  ^ 

Appeal  from  the  District  Court  of  Rio  Grande 

County. 

Mr.  Jesse  Stephenson,  for  appellants. 
Mr.  James  P.  Veerkamp,  for  appellee. 

GUNTER,  J. 

Under  an  execution  upon  a  judgment — appellant 
Isbell,  creditor,  John  Kramer,  debtor — appellant 
Abrams,  as  sheriff,  levied  upon  five  shares  of  the 
capitail  stock  of  a  ditch  corporation  then  standing 
upon  its  stock-book  in  the  name  of  Kramer,  as  owner, 
and  was  about  to  sell  the  same  when  appellee  sued 
out  a  preliminary  writ  of  injunction  against  appel- 
lants, sheriflf,  and  judgment  creditor,  to  restrain  the 
sale.  On  final  hearing  the  preliminary  writ  was 
made  perpetual,  and  from  the  decree  to  that  effect 
is  this  appeal.  The  facts  are:  Kramer,  owning  five 
shares  of  the  capital  stock  of  a  ditch  corporation. 
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standing  upon  its  stock-book  in  his  name,  pledged 
the  certificates  therefor  as  part  security  for  a  loan. 
The  Colorado  Securities  Company,  payee,  by  deliv- 
ering them  to  such  payee.  Thereafter,  November, 
1892,  Kramer  conveyed  certain  real  estate  to  appel- 
lee, and  assigned  to  him  said  five  shares  of  stock  in 
consideration  of  his  agreeing  to  discharge  the 
indebtedness  to  secure  which  he  had  given  a  trust 
deed  on  the  real  estate,  and  had  pledged  said  certifi- 
cates of  stock.  These  certificates  at  the  time  of  the 
sale  stood  upon  the  stock-book  in  the  name  of  Kra- 
mer, at  which  time  appellee  called  upon  the  then 
secretary  of  the  ditch  company  and  requested  a 
transfer  of  the  stock  to  him,  appellee,  but  the  secre- 
tary declined  to  enter  such  transfer  until  the  original 
certificates  issued  to  Kramer  were  produced.  At 
the  time  of  making  this  request  appellee  presented 
an  i^rder  from  Kramer  reciting  the  sale  to  him  and 
requesting  the  secretary  to  make  the  proper  transfer. 
As  stated,  the  secretary  declined  to  make  the  trans- 
fer without  the  surrender  of  the  original  certificates, 
which  it  seems  were  at  this  time  in  the  possession  of 
the  pledgee,  The  Colorado  Securities  Company. 
This  is  all  that  was  done  by  appellee  toward  secur- 
ing a  transfer  of  the  certificates. 

Under  all  the  authorities  the  secretary,  in  the 
absence  of  a  surrender  of  the  original  certificates  or 
a  showing  of  their  loss  or  destruction,  was  justified 
in  declining  to  make  the  transfer.  The  statute  in 
force  at  the  date  of  this  transaction — November,  1892 
—was  Mills'  Ann.  Stats.,  Vol.  1,  sec.  508.  This  pro- 
vided in  effect  that  no  transfer  of  stock  should  be 
valid  unless  entered  on  the  stock-book  of  the  com- 
pany within  sixty  days  from  the  date  of  the  trans- 
fer by  an  entry  showing  to  and  from  whom  trans- 
ferred. A  transfer  of  stock  under  this  section,  to  he 
good  as  to  execution  creditors  of  the  transferrer, 


Apr., '04.]  IsBELL  V.  Graybill.  511 

must  be  entered  upon  the  books  in  conformity  with 
this  section. — Conway  v.  John,  14  Colo.  30,  33 ;  First 
National  Bank  v.  Hastings,  7  Colo.  App.  129 ;  or  in 
the  absence  of  such  entry  it  must  appear  that  the 
assignee  has  done  all  in  his  power  to  comply  with 
the  requirements  of  the  statute,  and  is  prevented 
from  obtaining  such  transfer  as  the  law  requires  by 
the  fault  of  the  company  and  not  from  any  neglect 
on  his  part.— TTefcer  v.  Bullock,  19  Colo.  214,  220; 
First  National  Bank  v.  Hastings,  supra. 

In  Weher  v.  Bullock  it  appeared  that  the  fail- 
ure to  make  the  transfer  after  request  was  the  fault 
of  the  company. 

Here  the  burden  was  upon  the  purchaser  of  the 
stock,  appellee,  to  show  that  he  had  done  all  in  his 
power  to  comply  with  the  statute,  and  that  the  failure 
to  enter  the  transfer  was  the  fault  of  the  company. 
The  company  refused  to  transfer  for  the  sufficient 
reason  that  the  original  certificates  were  not  pre- 
sented. To  excuse  the  failure  to  obtain  a  transfer  it 
then  devolved  upon  the  purchaser,  appellee,  to  show 
that  he  had  at  least  made  reasonable  effort  to  pro- 
duce the  original  certificates.  No  such  showing  was 
made.  In  1895,  the  loan  matured  and  an  extension 
thereof  obtained,  but  no  effort  was  made  to  produce 
the  certificates  for  a  proper  transfer  to  appellee  on 
the  books.  Afterwards,  and  presumably  sixty  days 
before  the  service  of  the  writ  of  execution  in  this 
case,  appellee  discharged  the  loan -to  The  Colorado 
Securities  Company.  It  does  not  appear  that  after 
he  did  so  any  effort  was  made  to  secure  the  certifi- 
cates of  stock  or  to  obtain  a  transfer  thereof  on  the 
books  of  the  company.  If  the  certificates  were  lost 
or  destroyed,  there  was  a  by-law  of  the  company  of 
which  he  could  have  availed  himself  to  secure  a  reis- 
sue of  the  missing  certificates  that  he  had  purchased. 
Such  by-law  being  the  following: 
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'*In  the  event  of  any  certificate  of  stock  being 
destroyed  or  lost,  and  upon  satisfactory  evidence  of 
same  being  presented  to  the  board  of  directors, 
accompanied  with  an  affidavit  of  such  loss,  the  afore- 
said board  of  directors  mav  direct  the  secretary  to 
issue  duplicate  of  same,  and  cancel  original  on  stub 
of  same  in  stock-book,  and  said  duplicate  shall  repre- 
sent the  full  value  pertaining  to  original.  It  shall 
be  the  duty  of  the  secretary  to  make  proper  record 
of  all  facts  in  case  of  said  loss,  and  file  affidavit  of 
same  with  papers  of  company. ' ' 

The  certificates  of  stock  levied  upon  under  the 
writ  of  execution  herein  were  not  transferred  on  the 
books  of  the  company  in  compliance  with  the  statute. 
The  burden  was  on  the  plaintiff,  appellee,  to  show 
that  he  had  done  everything  in  his  power  to  secure 
a  transfer;  and  that  without  fault  on  his  part,  but 
through  the  fault  of  the  company,  the  transfer  had 
not  been  made.  This  he  has  not  shown.  We  think 
the  certificates  of  stock  were  subject  to  levy  and  sale 
on  the  writ  of  execution,  and  that  the  court  below 
erred  in  enjoining  the  sale  thereunder ;  its  judgment, 
therefore,  will  be  reversed. 

Reversed, 

[No.  2354.] 

The  People  for  the  Use  of  Kenfield  v.  Finch 

ET  AL. 

1.  Pleading — Executions— Contradiction  of  Return. 

In  an  action  against  a  sheriff  and  the  sureties  on  his  official 
bond  for  damages  sustained  by  plaintiff  by  reason  of  an  alleged 
false  return  upon  an  execution,  a  demurrer  should  be  sustained 
to  a  defense  which  shows  upon  its  face  that  it  involves  a 
contradiction  of  the  sheriff's  return  upon  the  execution,  as  evi- 
dence would  not  be  admissible  to  support  such  defense. 

2.  Pleading— Executiona— Issuance  to  Different  Counties  at  One 

Time. 
In  an  action  against  a  sheriff  and  the  sureties  on  his  official 


Apr., '04.]  The  People  v.  Finch.  513 

bond,  for  damages  sustained  by  plaintiff,  by  an  alleged  false 
return  upon  an  execution,  an  answer  which  alleges  as  a  defense 
the  issuance  of  two  executions  on  the  same  day  to  different 
counties,  states  no  defense  to  the  action,  as,  under  section  2537 
Mills'  Ann.  Stats.,  executions  may  issue  on  a  judgment  to  differ- 
ent counties  at  the  same  time. 
3.     Pleading — Executiona — Receivers. 

In  an  action  against  a  sheriff  and  the  sureties  on  his  official 
bond,  for  damages  sustained  by  plaintiff,  by  an  alleged  false 
return  of  an  execution  wherein  a  levy  of  the  execution  on  per- 
sonal property  of  the  execution  debtor  was  alleged,  and  that 
subsequently  the  sheriff  falsely  returned  the  execution,  no  prop- 
erty found,  a  defense  alleging  the  appointment  of  a  receiver  of 
the  property  of  the  execution  defendant  on  a  date  subsequent 
to  the  alleged  levy,  states  no  defense  to  the  action. 

Appeal  from  the  District  Court  of  Las  Animas 

County. 

Mr.  John  A.  Rush,  for  appellant. 

Mr.  James  McKeotjgh,  Jr.,  and  Mr.  A.  J. 
Abbott,  for  appellees. 

Maxwelx.,  J. 

Action  against  Finch,  as  sheriff,  and  other  appel- 
lees, as  sureties,  on  the  oflScial  bond  of  Finch,  for 
damages  alleged  to  have  been  sustained  by  bene- 
ficiary appellant,  by  reason  of  an  alleged  false  return 
upon  an  execution.  Upon  motion,  judgment  on  the 
pleadings  was  rendered  against  appellant  and  action 
dismissed  at  her  costs,  from  which  judgment  this 
appeal. 

Omitting  averments  immaterial  to  a  decision 
of  the  questions  involved,  the  complaint  alleged,  that 
May  3,  1897,  an  execution  against  the  property  of 
The  Consolidated  Fuel  Company  was  issued  out  of 
the  county  court  of  Arapahoe  county,  directed  and 
delivered  to  Finch,  as  sheriff,  whereby  he  was  com- 
manded to  make  the  sum  of  $610.65  and  costs ;  that 
during  the  life  of  the  execution,  by  virtue  thereof, 

33 
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Finch  levied  upon  the  property  of  The  Consolidated 
Fuel  Company  of  the  value  of  $1,000.00 ;  that  Sep- 
tember 11,  1897,  Finch  falsely  returned  upon  such 
execution  that  he  could  not  find  property  of  The 
Consolidated  Fuel  Company  subject  to  levy  and 
sale ;  that  by  reason  of  the  premises  the  plaintiff  was 
deprived  of  making  the  money;  that  The  Consoli- 
dated Fuel  Company  is  wholly  insolvent  and  became 
so  since  the  alleged  levy. 

The  answer  admits  the  receipt  of  the  execution, 
denies  the  alleged  levy,  admits  the  return  made  on 
the  execution  in  the  following  terms : 

** State  of  Colorado,  County  of  Arapahoe:  I 
return  the  within  writ  this  11th  day  of  September, 
1897,  for  the  reason  that  I  can  find  no  property  of 
the  defendant  subject  to  levy  and  sale. 

D.  D.  Finch, 
Sheriff  of  Las  Animas  County,  Colo. 
By  John  Roosa,  Under-Sheriff . " 
Alleges  the  truth  thereof  and  denies  any  damages  to 
plaintiff  by  any  act  of  defendant. 

A  second  defense  alleges  the  receipt,  by  the 
under-sheriff,  of  the  execution,  May  4,  1897,  at  12 :4^ 
p.  m.,  at  the  hands  of  plaintiff's  attorney;  a  demand, 
by  the  under-sheriff,  of  an  indemnity  bond  and  a 
statement  by  him  to  plaintiff 's  attorney  that  the  writ 
would  not  be  executed  until  the  sheriff  was  protected 
by  good  and  sufficient  bond  of  indemnity  and  legal 
fees  were  advanced;  that  plaintiff's  attorney  agreed 
that  plaintiff  would  furnish  the  necessary  bond  of 
indemnity  and  advance  costs  before  any  action  need 
be  taken  by  the  sheriff  under  the  execution;  that 
nothing  was  heard  from  plaintiff  or  her  attorney,  as 
to  making  any  levy,  until  May  14,  1897,  at  which 
time  a  letter  was  received  from  plaintiff's  attorney 
instructing,  that  a  certificate  of  levy  be  filed  on  cer- 
tain real  estate  alleged  to  belong  to  The  Consoli- 
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dated  Fuel  Company;  that  May  15,  1897,  a  certifi- 
cate of  levy  on  the  real  estate  was  filed  as  directed ; 
that  June  3,  1897,  the  sheriff  received  a  letter  from 
plaintiff's  attorney  containing  the  following  request: 
*  *  You  will  please  proceed  to  advertise  the  remainder 
of  the  property  taken  on  execution,  for  sale,  and 
advise  me  of  the  time  set  for  the  sale  of  the  same ' ' ; 
that  no  levy  was  ever  made,  except  upon  the  land  as 
before  stated;  that  plaintiff  did  not  furnish  bond 
of  indemnity  or  advance  the  costs;  that  the  execu- 
tion was  returned  September  11,  1897,  in  terms  as 
above  stated;  that  November  21,  1897,  the  sheriff 
received  a  check  for  $12.00  as  advance  costs  for 
advertising  and  selling  the  property  which  plaintiff 's 
attorney  claimed  to  have  been  levied  upon,  which 
check  was  returned  to  plaintiff's  attorney  and  he 
was  advised  of  the  return  of  the  execution. 

A  third  defense  alleged,  that  May  3,  1897,  two 
executions  were  issued  out  of  the  county  court  of 
Arapahoe  county  upon  the  judgment  in  favor  of 
plaintiff  against  The  Consolidated  Fuel  Company, 
one  of  which  was  directed  and  delivered  to  the  sheriff 
pf  Arapahoe  county,  and  the  other  to  the  defendant 
sheriff;  that  the  sheriff  of  Arapahoe  county  pro- 
ceeded under  his  execution,  levied  upon  and  sold 
property  of  The  Consolidated  Fuel  Company. 

A  fourth  defense  alleged  that  May  13,  1897,  the 
district  court  of  Arapahoe  county  appointed  a 
receiver  for  The  Consolidated  Fuel  Company  and 
ordered  the  receiver  to  take  charge  of  all  property  in 
the  possession  of  the  company ;  that  by  reason  of  such 
appointment  all  property  of  The  Consolidated  Fuel 
Company  was  in  the  custody  of  the  law  and  not  sub- 
ject to  levy  and  sale  under  execution  at  the  time  of 
the  return. 

A  motion  to  strike  out  as  irrelevant,  immaterial 
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and  insufficient,  the  second,  third  and  fourth  defenses, 
was  overruled  and  exceptions  saved. 

A  replication  was  filed,  to  which  a  demurrer  was 
interposed,  which  demurrer  plaintiff  requested  should 
be  carried  back  to  the  second,  third  and  fourth 
defenses  set  up  in  the  answer. 

This  request  was  denied,  the  demurrer  with- 
drawn and  the  motion  to  strike  out  portions  of  the 
replication  sustained. 

Exception  was  saved  to  this  ruling. 

An  amended  replication  denied  the  demand  for 
an  indemnity  bond  and  prepayment  of  fees;  denied 
that  the  attomev  for  plaintiff,  or  plaintiff,  agreed  to 
furnish  such  bond  and  prepay  costs,  or  agreed  that 
plaintiff  would  furnish  such  bond  and  advance  costs 
before  any  action  need  be  taken  by  the  sheriff ;  admit- 
ted that  two  executions  were  issued  as  alleged  in  the 
answer,  but  alleged  that  the  one  issued  to  appellee 
was  issued  first;  admitted  substantially  the  allega- 
tions of  the  answer  as  to  the  appointment  of  a  receiver 
for  The  Consolidated  Fuel  Company,  but  avers  that 
such  appointment  was  without  notice  to  plaintiff  and 
that  plaintiff  was  not  a  party  to  such  suit. 

Did  the  facts  pleaded  in  the  second,  third  and 
fourth  defenses  constitute  a  defense  to  the  cause  of 
action  alleged  in  the  complaint? 

As  to  the  second  defense :  Bishop  v:  Poundstone, 
11  Colo.  App.  73,  was  an  action  against  a  constable 
and  his  sureties,  upon  his  official  bond,  for  damages 
by  reason  of  the  unauthorized  release  by  the  con- 
stable of  property  levied  upon  under  writs  of  attach- 
ment. The  constable's  return  on  the  writs  was,  that 
he  had  le\4ed  upon  the  property  and  afterwards 
released  it.  At  the  trial  the  constable  was  permitted 
to  testify  in  contradiction  of  his  return  upon  the 
attachment  writs.    The  court  said : 

**The  officer  was  concluded  by  •his  returns,  as 
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were  also  the  sureties  on  his  bond,  and  the  evidence 
was  inadmissible.  An  incorrect  return  may  be  amend- 
ed so  as  to  show  the  facts,  but  the  amendment  must 
be  made  in  the  cause  in  which  the  writ  issued,  and, 
when  made,  it  becomes  the  return.  Except  upon 
application  to  vacate  or  amend  in  the  court  having 
jurisdiction  of  the  writ,  the  incorrectness  of  the  return 
cannot  be  shown  by  the  officer  or  by  the  parties  or 
privies  to  the  suit. — Freeman  on  Executions,  §§  365, 
366.  If  the  return  of  an  officer  did  not,  as  against 
himself  and  all.  parties  connected  with  the  litigation, 
import  absolute  verity,  the  records  of  the  courts 
would  be  unreliable,  and  the  administration  of  jus- 
tice involved  in  uncertainty  and  confusion." 

The  return  upon  the  execution,  as  shown  by  the 
answer  herein,  was  nulla  bona. 

The  second  defense  involved  a  contradiction  of 
the  return,  evidence  of  which  would  be  inadmissible 
under  the  above  authority,  and  the  demurrer  to  this 
defense  should  have  been  sustained. 

As  to  the  third  defense.  Mills'  Ann.  Stats.,  sec. 
2537,  provides: 

*  ^  It  shall  be  lawful  for  the  party  in  whose  favor 
any  judgment  as  aforesaid  may  be  obtained,  to  have 
execution,  in  the  usual  form,  directed  to  any  county 
in  this  state,  against  the  goods,  chattels,  lands  and 
tenements  of  such  party  defendant,  or  upon  his  body 
when  the  same  is  authorized  by  law.'' 

'*If  there  is  authority  for  the  issuing  of  a  writ 
to  a  county  other  than  that  in  which  the  judgment 
was  recovered,  the  remedies  to  issue  the  writ  to  the 
different  counties  are  concurrent,  and  hence  a  writ  to 
each  of  the  counties  may  properly  issue  or  be  in 
existence  at  the  same  time." — Freeman  on  Execu- 
tions, §  30,  and  cases  there  cited. 

The  conclusion  is,  that  the  issuance  of  two  exe- 
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cutions  on  the  same  day  to  different  counties  is  not  a 
defense  to  this  action. 

As  to  the  fourth  defense :  An  execution  becomes 
a  lien  upon  the  personal  property  of  the  judgment 
debtor  at  the  time  the  writ  is  delivered  to  the  oflScer, 
and  for  the  better  manifestation  of  the  time,  the 
officer  is  required  to  indorse  upon  the  back  of  the 
writ  the  hour,  day  of  the  month  and  year  when  he 
received  the  same. — Mills'  Ann.  Stats.,  section  2538. 

When  a  writ  of  execution  is  issued  from  the  dis- 
trict court  of  one  county  to  the  sheriff  of  another, 
and  levied  upon  the  real  estate  of  the  judgment  debt- 
or in  the  latter  county,  it  is  made  the  duty  of  the 
officer  making  such  levy  to  make  and  file  in  the 
recorder's  oflBce  of  the  county  where  the  real  estate 
is  situated,  a  certificate  of  levy,  and  until  this  is  done 
the  lien  does  not  attach. — Mills '  Ann.  Stats.,  sections 
2583,  2585.  * 

The  certificate  of  levy  on  the  real  estate  having 
been  filed  in  the  office  of  the  recorder,  two  days  subse- 
quent to  the  appointment  of  the  receiver,  no  lien  was 
acquired  upon  the  real  estate  as  against  the  receiver. 

*^  After  the  appointment  of  a  receiver  and  the 
taking  possession  of  the  property  by  him,  there  is  a 
suspension  of  the  right  to  obtain  priority  out  of  the 
property  by  voluntary  conveyance,  or  by  assignment, 
attachment,  or  other  process." — 23  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  1043. 

It  is  well  settled  that  the  appointment  of  a 
receiver  does  not  operate  to  divest  liens  previously 
acquired  on  the  property  of  the  debtor,  by  other  cred- 
itors acting  in  good  faith. 

Appellees  concede  this  proposition,  but  contend 
that  the  appointment  of  a  receiver  suspended  the 
remedy  of  the  judgment  creditor  under  the  writ  of 
execution ;  that  he  must  proceed  in  the  court  appoint- 
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ing  the  receiver  to  maintain  his  claim  of  priority 
upon  the  property  levied  upon ;  that  the  pleadings  in 
this  case  show,  beyond  cavil,  that  at  the  time  the 
return  was  made,  the  property  of  The  Consolidated 
Fuel  Company  was  in  the  hands  of  a  receiver ;  there- 
fore, the  sheriff  could  not  sell  the  property,  and  even 
if  the  sale  had  been  made,  such  sale  would  have  been 
void. 

It  is  apparent  from  the  pleadings  that  the  levy 
in  issue,  if  made,  was  made  upon  the  personal  prop- 
erty of  the  judgment  debtor  prior  to  the  appointment 
of  the  receiver,  to  wit.  May  4,  1897. 

In  support  of  the  position  taken  by  appellees  the 
following  authorities  are  cited:  Walling  v.  Miller, 
108  N.  Y.  173,  2  Am.  State  Reps.  400;  Wiswall  v. 
Samson,  14th  Howard,  52;  Ellis  v.  Water  Co.,  86 
Texas  109,  23  S.  W.  860;  Freeman  on  Executions, 
§  129. 

The  rule  announced  in  all  of  the  above  authori- 
ties is  thus  stated  by  Mr.  Freeman  in  his  work  on 
Executions,  §  129 : 

**It  is  very  clear  that  all  property  in  the  custody 
of  the  law  is  not  subject  to  any  seizure  or  interference 
by  oflBcers  acting  under  writs  of  execution ;  but  some 
difficulty  may  be  experienced  in  determining  when 
property  is  so  within  the  custody  of  the  law  as  to  be 
shielded  by  this  rule.  When  a  court  of  equity  has 
acted  by  taking  property  into  its  possession  by  the 
appointment  of  a  receiver,  such  property,  whether 
real  or  personal,  is  clearly  in  custodia  legis.  The 
whole  purpose  of  the  suit  might  be  defeated  if  an 
officer  could  wrest  the  property  from  the  agent  of 
the  court,  and  sell  it  by  virtue  of  a  writ  against  one 
of  the  contending  parties.  Such  property  is  not  sub- 
ject to  execution. '^ 

In  Walling  v.  Miller,  supra,  the  court  said : 

*  *  Two  davs  after  the  lew  bv  virtue  of  the  execu- 
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tion  issued  upon  the  judgment  against  the  owner  of 
the  property,  a  receiver  for  the  property  was 
appointed.  There  is  no  question  that  the  equitaWe 
action  was  regularly  commenced  and  the  court  had 
jurisdiction  to  appoint  the  receiver.  On  the  same 
day  he  took  possession  of  the  property,  and  thereafter 
it  was,  in  theory  of  law,  in  the  possession  and  custody 
of  the  court,  and  the  sheriff  had  no  right  to  interfere 
with  it  by  virtue  of  his  lien  under  the  execution  in 
his  hands." 

The  property  involved  was  personal  property. 

In  Wisivall  v.  Samson,  supra,  in  the  opinion  of 
Justice  Nelson,  is  this  statement : 

*^At  the  time,  therefore,  of  this  sale,  the  receiver 
was  in  the  possession  of  the  premises  under  the  decree 
of  the  court  of  chancery — in  other  words,  the  posses- 
sion and  custody  of  them  were  in  the  court  of  chan- 
cery itself  (as  the  court  is  deemed  the  landlord)  to 
abide  the  final  decree  to  be  thereafter  rendered  in  the 
suit  pending." 

In  this  case  the  property  was  real  estate. 

In  Ellis  V.  Water  Co.,  supra,"El\i8  claimed  title 
to  lots  upon  which  the  water  works  were  situated,  by 
virtue  of  a  judgment,  execution,  and  levy  made 
before  the  appointment  of  a  receiver,  and  a  con- 
stable's sale  by  virtue  of  such  levy,  made  after  the 
appointment.  The  court  gave  judgment  against  him 
upon  this  claim.  It  is  apparent  from  the  opinion 
that,  at  the  time  of  the  sale,  the  property  was  in  the 
possession  of  the  court  through  its  receiver. 

In  all  of  the  above  cases  possession  was  in  the 
receiver  at  the  time  of  the  attempted  sale  by  the 
oflScer. 

In  the  case  under  consideration  the  averment  of 
the  complaint  is,  that  the  sheriff,  during  the  life  of 
the  execution,  levied  upon  property  of  The  Consoli- 
dated Fuel  Company  of  the  value  of  $1,000.00. 
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It  is  apparent  from  the  pleadings  that  this  levy, 
if  made,  was  made  upon  personal  property  several 
days  before  the  appointment  of  the  receiver.  A  levy, 
under  an  execution  upon  personal  property,  is  made 
by  the  officer  having  the  writ  seizing  the  property  and 
taking  it  into  his  possession.  If  the  levy  was  made, 
the  officer  had  possession  of  the  property  at  the  time 
of  the  appointment  of  the  receiver,  and  such  property 
was  not  in  the  possession  of  The  Consolidated  Fuel 
Company  at  the  date  of  the  appointment  of  the 
receiver,  and  did  not  pass  thereby  to  the  receiver. 

No  authority  has  been  cited,  and  diligent  investi- 
gation has  failed  to  discover  any,  which  holds  that 
the  possession  of  personal  property  by  an  officer 
under  an  execution  is  divested  by  the  appointment 
of  a  receiver  in  a  suit  to  which  the  judgment  creditors 
were  not  parties. 

The  supreme  court  of  *  Washington  has  held,  that 
when  creditors  of  a  corporation  have  attached  its 
property,  and  maintained  their  lien  by  the  actual 
possession  of  the  sheriff,  a  receiver  appointed  in  a 
suit  by  a  stockholder,  to  which  the  attachment  cred- 
itors were  not  parties,  has  no  right  to  possession  of 
the  attached  property,  but  the  sheriff  must  keep 
and  dispose  of  it  under  his  writ. — State  v.  Superior 
Court,7WsL8h.  77,  34  Pac.  430;  State  v.  Superior 
Court,  8  Wash.  210,  35  Pac.  1087. 

'*In  considering  the  nature  of  the  title  to  the 
debtor's  property  and  estate,  which  is  acquired  by  a 
receiver  appointed  in  behalf  of  judgment  creditors, 
the  first  principle  to  be  observed  is,  that  the  appoint- 
ment of  the  receiver  does  not  operate  to  divest  liens 
previously  acquired  on  the  property  of  the  debtor 
by  other  creditors  acting  in  good  faith.  The  appoint- 
ment is  regarded  as  being  made  subject  to  such  rights 
and  liens  as  may  have  been  previously  acquired  by 
other  judgment  creditors  who  will  not  be  divested 
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of  their  liens  by  virtue  of  the  subsequent  receiver- 
ship. *  *  •  If  at  the  time  of  the  receiver's  appoint- 
ment the  property  is  in  possession  of  the  sheriff, 
under  writs  of  attachment  levied  in  behalf  of  attach- 
ing creditors,  the  receiver's  title  and  right  to  posses- 
sion are  subordinated  to  those  of  such  attaching  cred- 
itors, who  may,  when  necessary,  be  protected  by  a 
writ  of  prohibition  to  prevent  the  court  from  inter- 
fering with  their  possession.'' — High  on  Receivers, 
§440. 

In  Pease  v.  Smith,  63  HI.  App.  411,  a  writ  of 
execution  and  writs  of  attachment  had  been  levied 
upon  real  and  personal  property  of  a  corporation 
before  the  appointment  of  a  receiver;  the  sheriff 
was  holding  the  property  under  the  writs  when  the 
receiver  was  appointed.  Upon  motion,  which  the 
sheriff  resisted,  the  court  ordered  the  sheriff  to  turn 
over  the  property  to  the  receiver  and  enjoined  him 
from  selling  under  the  writs  of  execution  and  attach- 
ment Held:  **The  order  is  wrong.  The  levies  not 
only  gave  the  plaintiff  in  the  execution  and  the  plain- 
tiff in  the  attachments,  if  they  maintained  them,  a 
prior  right  to  the  proceeds  of  the  property,  but  they 
gave  to  the  sheriff  the  prior  right  to  the  possession 
of  the  personal  property  levied  upon." 

If  the  appointment  of  the  receiver  was  subse- 
quent to  a  valid  levy  by  the  sheriff  (under  the  alle- 
gations of  the  complaint,  a  valid  levy  is  presumed), 
the  receiver  took,  subject  to  the  rights  acquired  by 
such  levy,  among  which  is  the  right  of  possession 
of  the  property  levied  upon,  and  the  right  to  pro- 
ceed under  the  writ  to  sell  the  property  in  satisfac- 
tion of  the  judgment. 

The  conclusion  is,  that  the  fourth  defense,  as 
alleged  and  admitted  by  the  replication,  is  not  good. 

The  answer  presented  the  issue:  Was  there  a 
levy  as  alleged  in  the  complaint? 
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This  issue  should  have  been  tried,  and  the  court 
erred  in  granting  the  motion  for  judgment  on  the 
pleadings,  for  which  error  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Reversed. 


GuNTEB,  J.,  not  participating. 


[No.  2689.] 

The  People  ex  bel.  Boahd  of  County  Commissionebs 
OF  Montbose  County  v.  Hebel  et  al.  as 

DiBECTOBS  OF  ScHOOL  DiSTBICT  No.  3. 

Mandamu6 — Jurisdiction — Vacation — Judge  at  Cliambers. 

A  district  Judge  has  no  jurisdiction  in  vacation  at  his  cham- 
bers to  enter  an  order  denying  upon  its  merits  a  petition  for  an 
altematiye  writ  of  mandamus. 

Error  to  the  District  Court  of  Montrose  County. 

m 

Mr.  N.  C.  MiLLEB,  attorney  general,  Mr.  Hugo 
Selig,  Messrs.  Telleb  &  Dobsey  and  Mr.  C.  J.  Mob- 
ley,  for  plaintiffs  in  error. 

Messrs.  Bell  &  Catlin,  for  defendants  in  error. 

Maxwell,  J. 

The  transcript  of  the  record  in  this  case  shows 
that  a  petition  for  an  alternative  writ  of  mandamus, 
to  issue  out  of  the  district  court  of  Montrose  county, 
was  presented  to  the  Honorable  Theron  Stevens, 
judge  of  the  district  court  of  the  7th  judicial  district, 
which  petition  was  marked:  ** Filed  in  chambers 
February  24, 1902.    Theron  Stevens,  judge.'' 

On  the  same  day  an  order  was  made  in  the  cause 
which  concludes:  **The  writ  should  be  denied,  and 
it  is  ordered  that  the  complaint  be  dismissed  at  plain- 
tiffs' costs,  to  which  ruling  of  the  court  plaintiffs,  by 
their  attorney,  except.    Done  at  chambers  at  Ouray, 


.  524  House  v.  Johnson.  [19  C.  A. 

Colorado,  this  24th  day  of  February,  1902.  Theron 
Stevens,  judge." 

This  order  was  filed  in  the  office  of  the  clerk  of 
th^  district  court  of  Montrose  county,  February  26, 
1902,  and  appears  to  have  been  entered  of  record 
by  the  clerk  the  same  date,  and  is  certified  as  the 
final  judgment,  to  review  which  this  writ  of  error  is 
sued  out. 

Sec.  408,  Mills'  Ann.  Code,  limits  the  power  of 
the  judges  of  courts  of  record,  in  vacation,  at  cham- 
bers, to  the  hearing  and  determination  of  motions  and 
demurrers,  and  making  interlocutory  orders  and 
rules,  preparatory  to  the  trial  and  disposition  of 
causes  on  the  merits.  No  authority  is  vested  'in  the 
judges  of  courts  of  record  in  this  state  to  render 
judgments  in  vacation,  or  at  chambers. 

**A  judgment  is  the  sentence  of  the  law  pro- 
nounced by  a  court  of  competent  jurisdiction,  as  the 
result  of  proceedings  instituted.  It  is  a  judicial  act, 
and  to  be  valid  must  be  pronounced  by  the  court,  at 
a  time  and  place  appointed  by  law,  and  in  the  form 
it  requires.'* — Cooper  v.  Ins.  Co.,  3  Colo.  318.  See 
also  Filley  v.  Cody,  4  Colo.  109. 

In  People,  etc.,  v.  Board  of  Trustees  of  Town  of 
Ouray,  4  Colo.  291,  it  was  held  that  it  was  error  to 
dismiss  a  petition  in  mandamus,  in  vacation,  at  cham- 
bers, as  the  judge  had  no  jurisdiction  at  that  time 
and  place  to  hear  the  cause  upon  the  merits. 

For  the  above  reasons  the  judgment  is  reversed. 

Reversed. 

[No.  2401.] 

House  v.  Johnson. 

1.    Fraudulent  Conveyances — C red itore— Pleading. 

Under  section  2030  Mills'  Ann.  Stats.,  proTiding  that  con- 
veyances made  with  the  intent  to  hinder,  delay  or  defraud 
creditors,  or  other  persons,  shall  he  Toid,  a  party  need  not  have 
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been  an  existing  creditor  at  the  time  the  conveyance  was  exe* 
cuted  in  order  to  invoke  the  protection  of  the  statute,  and  in  a 
petition  to  set  aside  such  a  conveyance,  it  is  not  necessary  to 
allege  that  it  was  made  with  the  Intent  to  defraud  plaintiff. 
2.    Appellate   Practice — Evidence— Verdict. 

The  verdict  of  a  Jury  upon  conflicting  evidence,  is   con- 
clusive on  the  appellate  court. 
8.    Pleading — Banlcruptcy — ^Appellate  Practice. 

Where  an  intervener  In  an  attachment  suit  claiming  the 
land  under  a  conveyance  from  the  attachment  debtor,  against 
whom  Judgment  had  been  rendered,  filed  a  petition  in  the  cause 
in  the  appellate  court  alleging  that,  since  the  rendition  of 
Judgment  therein,  the  defendants  have  been  declared  bankrupts, 
and  discharged  in  bankruptcy,  and  that  the  debt,  which  was 
the  basis  of  the  Judgment  in  the  case,  was  proved  and  allowed 
in  the  bankruptcy  proceedings,  and  that  the  Judgment  plaintiff 
received  his  pro  rata  share  of  the  bankrupt  estate,  and  asked 
that  the  Judgment  be  set  aside,  but  fails  to  disclose  when  the 
petition  in  bankruptcy  was  filed,  the  petition  will  not  be  con- 
sidered. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Mr.  A.  L.  Taylor,  for  appellant. 
Mr.  G.  K.  Hartenstein,  for  appellee. 
Maxwell,  J. 

Appellee  commenced  suit  by  attachment  upon  a 
promissory  note  against  W.  W.  and  F.  H.  Wood- 
bridge. 

A  writ  of  attachment  was  levied  upon  about  200 
acres  of  land  and  certain  water  rights. 

Appellant  House,  by  petition,  intervened,  aver- 
ring that  he  was  the  owner  by  purchase  for  a  valu- 
able consideration  of  the  attached  land  under  a  deed 
executed  by  W.  W.  Woodbridge,  dated  and  recorded 
May  2,  1900,  and  had  been  in  possession  of  the  land 
since  that  date. 

The  writ  of  attachment  was  levied  May  28, 1900. 

Issues  as  to  the  indebtedness,  the  attachment  and 
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the  petition  of  intervention,  were  tried  to  a  jury  upon 
special  questions,  for  answer  by  **yes''  or  *'no/'  a 
general  verdict  and  general  instructions  being 
waived. 

The  jury  answered,  that  the  note  had  not  been 
paid,  that  the  transfer  of  the  property  from  W.  W. 
Woodbridge  to  intervener  was  not  made  in  good  faith 
and  for  a  valuable  consideration,  and  that  such 
transfer  was  made  to  hinder,  delay  and  defraud  the 
creditors  of  Woodbridge. 

Intervener  moved  for  judgment,  notwithstand- 
ing the  verdict,  and  for  a  new  trial,  which  motions 
were  overruled  and  judgment  was  entered  in  favor 
of  appellee  for  the  amount  due  on  the  note,  sustain- 
ing the  attachment,  and  that  the  land  attached  at 
the  time  of  the  levy  of  the  writ  was  the  property 
of  the  defendant,  W.  W.  Woodbridge,  and  not  the 
property  of  intervener;  that  the  deed  dated  May  2, 
1900,  from  W.  W.  Woodbridge  to  interv^ener,  pur- 
porting to  convey  the  property,  was  fraudulent  and 
void,  and  of  no  effect  as  against  the  attachment  levy, 
and  dismissed  the  petition  of  intervention  with  costs 
against  the  intervener,  from  which  judgment  against 
him  intervener  appeals. 

F.  H.  Woodbridge  is  the  wife  of  W.  W.  Wood- 
bridge,  and  the  sister  of  intervener;  the  note  sued 
on  was  given  by  the  Woodbridges  to  J.  C.  Irving 
as  a  part  of  the  consideration  for  the  conveyance  by 
Irving  to  W.  W.  Woodbridge  of  the  property  levied 
on  by  the  writ  of  attachment,  which  note  was  due 
May  10,  1900,  and  indorsed  by  Irving  to  appellee 
after  maturity. 

1.  The  motion  for  judgment,  notwithstanding 
the  verdict,  is  based  upon  the  proposition,  that  the 
answer  to  the  petition  of  intervention  is  fatally 
defective,  in  not  alleging  that  the  sale  of  the  land 
was  made  to  hinder,  delay  and  defraud  the  plaintiff, 
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he  not  being  the  owner  of  the  note  in  suit  at  the 
time  of  the  alleged  sale  of  the  land. 

Such  allegation  is  not  necessary  under  the  stat- 
ute, which  enacts,  in  substance,  that  every  convey- 
ance of  any  estate  or  interest  in  lands,  goods  or 
things  in  action,  made  with  the  intent  to  hinder,  delay 
or  defraud  creditors  or  other  persons,  shall  be  void. 
—Mills'  Ann.  Stats.,  sec.  2030. 

In  Wilcoxen  v.  Morgan,  2  Colo.  473,  478,  it  was 
held:  '^Conveyances,  voluntary  merely,  are  main- 
tained as  against  subsequent  creditors.  A  convey- 
ance which  is  not  only  voluntary,  but  animated  by  a 
positive  and  active  intent  to  defraud  existing  credit- 
ors, is  void,  not  only  as  to  these,  but  as  to  Subsequent 
creditors  as  well.  (Citing  authorities.)  The  terms 
of  our  statute  are  quite  as  broad  as  those  of  13 
Elizabeth,  c.  5,  and  this  effect  has  almost  everywhere 
been  accorded  to  it.  The  authorities  cited  to  the 
contraly  doctrine  seem  to  be  opposed  to  the  settled 
course. ' ' 

In  Gregory  v.  Filbeck,  12  Colo.  379,  382,  it  was 
held:  **To  bring  a  conveyance  within  the  statute  it 
must  have  been  'made  with  the  intent  to  hinder, 
delay  or  defraud  creditors  or  other  persons  of  their 
lawful  suits,  damages,  forfeitures,  debts  or  de- 
mands.'—Gen.  St.  1883,  sec.  1526. 

' '  The  wording  of  the  statute  clearly  shows  that  it 
was  not  intended  to  limit  the  protection  thereby 
given  to  creditors  existing  at  the  time  when  the  con- 
veyance is  made.  The  object  of  the  statute  is  to 
protect  all  persons  against  conveyances  made  to  hin- 
der or  defraud  them  of  their  lawful  suits,  damages, 
forfeitures,  debts  or  demands.  The  necessary  and 
material  thing  to  bring  a  case  within  the  protection 
of  the  statute  is  not  that  the  party  invoking  its  aid 
should  have  an  existing  cause  of  action  or  demand 
at  the  time  the  conveyance  is  made,  but  that  the 
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grantor  intended  by  such  conveyance  to  hinder,  delay 
or  defraud  creditors  or  other  persons  in  the  manner 
set  forth  in  the  statute.  When  such  intention  is  made 
to  appear,  the  conveyance,  as  between  the  grantor 
and  the  party  seeking  to  set  it  aside,  is  brought 
within  the  statute. ' '  See  also  Burdsall  v.  Waggoner^ 
4  Colo.  256. 

The  statute  of  Illinois  is  in  effect  the  Colorado 
statute  above  cited. 

In  Lowentrout  v.  Campbell,  130  HI.  503,  508,  it 
was  held: 

**A  conveyance  intended  to  defraud  creditors, 
is  voidable  not  only  as  to  existing,  but  as  to  future, 
creditors. ' ' — Partridge  v.  Stokes,  66  Barb.  586 ;  Mor- 
rill V.  Kilner,  113  111.  318 ;  Shand  v.  Hanley,  71  N.  Y. 
319 ;  Horn  v.  Volcano  Co.,  13  Cal.  62 ;  Hutchinson,  v. 
Kelly,  1  Rob.  123;  Stileman  v.  Ashdown,  2  Atk.  481; 
Freeman  v.  Pope  (L.  R.),  5  Ch.  538. 

The  case  of  Kaufman  v.  Burchinell,  15  Colo. 
App.  520,  is  cited  contra. 

While  it  is  not  apparent  from  the  statement  of 
facts  in  the  opinion,  the  fraud  there  considered  by 
the  court  was  the  fraud  perpetrated  by  Kaufman 
and  Cohn  in  securing  the  signature  of  Mrs.  Soloman 
to  the  Kaufman  note.  The  question  whether,  if  the 
sale  of  the  goods  by  Mrs.  Cohn  to  Kaufman  was  with 
the  intent,  upon  their  part,  to  hinder,  delay  or  de- 
fraud creditors,  such  fraud  would  be  a  ground  for 
setting  aside  such  sale,  at  the  instance  of  indorsee, 
Jacob,  was  not  ruled. 

There  was  no  error  in  the  ruling  upon  the  motion 
for  judgment,  notwithstanding  the  verdict. 

2.  Error  is  assigned  upon  the  ruling  upon  the 
motion  for  a  new  trial,  which  motion  was  upon  the 
ground  that  the  verdict  and  judgment  were  con- 
trary to  the  law  and  the  evidence. 
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The  complaint  here  is,  that  the  evidence  is  not 
sufficient  to  support  the  verdict. 

The  well-settled  rule  of  the  appellate  courts  of 
this  state  is,  the  verdict  of  the  jury  upon  conflicting 
evidence  is  conclusive  upon  appeal. 

An  examination  of  the  record  discloses  ample 
testimony  to  support  the  verdict  of  the  jury  in  this 
case. 

No  error  was  committed  in  overruling  the  motion 
for  a  new  trial. 

3.  Several  errors  are  assigned  upon  rulings  as 
to  the  admission  and  exclusion  of  evidence. 

Three  issues  were  tried  together,  viz :  the  indebt- 
edness, the  traverse  of  the  attachment,  and  the  issue 
upon  the  petition  of  intervention.  It  was  impossible 
to  separate  the  testimony.  The  evidence  admitted 
over  the  objection  of  intervener  was  competent, 
material  and  relevant  to  prove  the  main  issue. 

The  other  errors  assigned  upon  the  exclusion  of 
evidence  offered  by  intervener  are  so  unimportant 
that  they  could  not  have  influenced  the  result. 

The  intervener  has  filed  in  this  court  his  peti- 
tion, wherein  he  alleges  that  since  the  rendition  of 
the  judgment  in  this  case,  the  defendants  have  been 
declared  bankrupts,  and  in  April  and  May,  .1901,  by 
the  decree  of  the  United  States  district  court  for  the 
district  of  Colorado,  were  discharged  in  bankruptcy ; 
that  the  debt,  which  was  the  basis  of  the  judgment 
in  this  case,  was  proved  and  allowed  in  the  bank- 
ruptcy proceedings,  and  appellee  received  his  pro 
rata  share  of  the  bankrupt  estate,  and  for  this  reason 
intervener  asks  that  the  judgment  of  the  court  below 
be  set  aside. 

We  decline  to  entertain  this  petition  for  the 
purpose  of  determining  the  force  and  effect  of  the 
alleged  discharge  in  bankruptcy  upon  the  judgment 
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of  the  court  below  against  intervener,  for  the  reason 
that  the  petition  does  not  disclose  the  date  of  the 
filing  of  the  petition  in  bankruptcy. 

There  being  no  error  in  the  record,  the  judgment 
is  affirmed.  Affirmed. 

[No.  2339.] 

Cahper  v.  Risdon. 

1.  Landlord  and  Tenant — Fixtures— Removal. 

The  rule  that  whatever  Is  affixed  to  the  land  becomes  part 
of  the  freehold,  does  not  apply  as  between  landlord  and  tenant 
Articles  affixed  by  a  tenant  to  the  demised  premises,  for  the 
purpose  of  carrying  on  the  business  for  which  they  are  leased, 
are  removable  by  him,  however  firmly  they  may  be  attached. 
But  the  removal  must  be  effected  during  the  term  of  the  lease, 
if  It  remains  in  force  for  its  full  term;  or,  if  it  is  terminated  by 
the  act  of  the  landlord  before  the  time  limited  by  itself  for 
expiration,  within  a  reasonable  time  after  it  is  so  terminated. 

2.  Landlord  and  Tenant — Fixtures  Left  on  Premises  at  Request 

of  Landlord — Removal. 
Where  machinery  attached  to  leased  premises  by  the  tenant 
is  permitted  to  remain  after  the  expiration  of  the  term,  at  the 
request  of  the  landlord,  the  question  of  reasonable  time  within 
which  the  tenant  may  remove  the  same,  does  not  arise. 

3.  Same. 

Where,  after  the  expiration  of  the  term  of  a  lease,  the 
grantee  of  the  landlord  recognized  the  right  of  the  tenant  to 
remove  certain  machinery  attached  to  the  premises,  and  re- 
quested him  not  to  do  so,  and  leased  the  machinery  from  said 
tenant,  and  agreed  to  pay  rent  for  the  same,  he  is  estopped  to 
deny  the  tenant's  ownership  of,  and  right  to,  remove  such 
machinery,  because  it  had  not  been  removed  in  a  reasonable 
time. 

4.  Landlord  and  Tenant — Fixtures — Removal — Demand. 
Where   a   tenant,   after  the   expiration   of   the   term,   was 

entitled  to  remove  certain  machinery  attached  to  the  premises 
by  him,  the  fact  that  his  demand  for  the  machinery  embraced 
more  property  than  he  was  entitled  to  remove,  would  not  render 
such  demand  ineffective  if  the  owner  refused  to  turn  over  any 
part  of  the  property. 

5.  Same — Evidence — Conversion. 

In  an  action  by  a  tenant  against  the  landlord  for  the  value 
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of  machinery  attached  to  the  premises  by  the  tenant,  proof  of 
demand  by  the  tenant  and  refusal  of  the  owner  to  permit  the 
removal  of  the  property,  is  necessary  only  for  the  purpose  of 
showing  a  conversion,  and  if  the  fact  of  conversion  otherwise 
appears,  the  demand  and  refusal  become  immaterial. 

6.  Same^Letter  of  Attorney. 

In  an  action  by  a  tenant  against  the  grantee  of  the  landlord 
for  the  value  of  certain  machinery  attached  to  the  premises  by 
the  tenant,  a  letter  written  to  plaintiff  by  defendant's  attorney, 
introduced  in  evidence  without  objection  from  defendant,  and  in 
which  defendant  was  asserted  to  be  the  owner  of  the  property, 
and  plaintiff's  claim  to  it  was  repudiated,  was  evidence  of  a  con- 
version. 

7.  Parties — Joint  Trespaas — Dismissal — Several   Liability. 

In  an  action  against  joint  trespassers  for  conversion  of  prop- 
erty, the  liability  of  defendants  is  Joint  and  several,  and  at  any 
time  before  Judgment  the  action  may  be  dismissed  as  to  one 
defendant  and  proceed  against  the  other,  or  the  court  or  jury 
in  such  action  may  find  one  defendant  guilty  and  another  not 
guilty. 

8.  Evidence— Conversion — Value— Assessment  for  Taxes. 

In  an  action  for  the  value  of  property  alleged  to  have  been 
converted,  the  record  of  the  assessment  of  the  property  for 
taxes  is  not  admissible  in  evidence,  either  to  prove  title  or 
value  of  property. 

9.  Evidence — Conversion — ^Value — Purchase  Price. 

In  an  action  for  the  value  of  property  alleged  to  have  been 
converted,  where  plaintiff  testified  that  he  knew  nothing  of  the 
condition  of  the  property  at  the  time  of  conversion,  the  cost  of 
the  property  to  plaintiff  was  inadmissible  to  prove  its  value. 

'Appeal  from  the  District  Court  of  Gilpin  County. 

Mr.  Branch  H.  Giles,  for  appellant. 
Mr.  Geo.  S.  Kedd,  for  appellee. 

Thomson,  P.  J. 

This  suit  was  brought  by  John  S.  Risdon  against 
F.  D.  Carper  and  E.  C.  Lindemann,  to  recover  dam- 
ages for  the  alleged  conversion,  by  the  defendants, 
of  a  shaft-house  and  certain  mining  machinery,  be- 
longing  to   the   plaintiff.     The   complaint   alleged 
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ownership  and  right  to  possession  of  the  property 
in  the  plaintiff,  fixing  its  value  at  $3,000;  also  a 
demand  upon  the  defendants  for  the  property,  and 
their  refusal  to  deliver  it.  The  answer  denied  the 
ownership  of  the  property  by  the  plaintiff,  and  his 
right  to  the  possession  of  it,  denied  its  alleged  value, 
and  denied  conversion ;  but  averred  that  in  so  far  as 
the  property  was  in  the  possession  of  the  defendants 
or  either  of  them,  it  belonged  to  them  or  one  of  them. 
Before  trial  the  plaintiff  dismissed  his  claim  as  to 
the  shaft-house.  The  cause  was  tried  by  the  court, 
which,  after  hearing  the  evidence,  ordered  a  dis- 
missal as  Jo  the  defendant  Lindemann,  and  rendered 
judgment  against  the  defendant.  Carper,  for  $450. 
Carper  appeals. 

The  following  were  the  facts  disclosed  by  the 
evidence:  On  July  8,  1893,  Daniel  Procunier,  the 
then  owner  of  the  Procunier  lode  mining  claim, 
leased  the  claim  to  the  plaintiff  for  three  years. 
Nothing  was  contained  in  the  contract  of  lease  con- 
cerning the  placing  of  machinery  or  improvements 
on  the  claim  by  the  lessee,  or  their  removal  by  him. 
He  entered  Upon  the  property,  and,  having  erected  a 
shaft-house,  purchased  and  placed  upon  the  mining 
claim  the  machinery  in  controversy,  for  the  purpose 
of  working  it.  Before  building  the  shaft-house,  he 
had  a  conversation  with  Procunier  with  reference  to 
the  improvements  he  proposed,  in  which  it  was  verb- 
ally agreed  by  Procunier  that  he  should  have  the 
right  to  remove  them  upon  thirty  days'  notice.  On 
June  15,  1895,  Procunier  caused  to  be  served  on  the 
plaintiff,  a  notice  of  forfeiture  of  the  lease  for  failure 
of  compliance  with  its  terms.  On  the  20th  of  the 
same  month,  by  agreement  of  the  parties  in  writing, 
the  forfeiture  was  waived,  provided  certain  condi- 
tions of  waiver  were  performed  by  the  plaintiff.  On 
December  17,  of  the  same  year,  Procunier  served 
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upon  the  plaintiff  another  notice  of  forfeiture,  stat- 
ing that  the  latter  had  failed  to  perform  the  condi- 
tions of  the  agreement  of  waiver,  and  notifying  him 
to  remove  his  machinery,  or  he  (Procunier)  would 
do  so,  and  hold  it  subject  to  the  plaintiff's  disposi- 
tion of  it,  and  at  his  expense  and  risk.  In  the  follow- 
ing month,  the  machinery  still  remaining  on  the  claim, 
the  plaintiff,  at  Procunier 's  request,  consented  that 
it  might  remain  where  it  was  for  use  by  parties  to 
whom  Procunier  proposed  to  lease  the  property.  On* 
August  11,  1896,  Procnnier  conveyed  the  mining 
claim  to  Albert  Eogers.  On  the  12th  day  of  April, 
1897,  Rogers  conveyed  the  claim  to  Geo.  A.  Lons- 
berry,  who,  on  the  same  day,  after  executing  to  Eog- 
ers a  trust  deed  of  the  property  to  secure  the  pay- 
ment of  $2,500,  conveyed  it  to  Carper.  On  the  15th 
day  of  September,  1898,  Carper  leased  the  claim  to 
Lindemann,  who,  a  few  days  afterwards,  went  into 
possession.  The  claim  of  the  plaintiff  to  the  machin- 
ery was  understood  by  Eogers  at  the  time  of  his 
purchase.  Lonsberry  seems  to  have  been  merely  a 
conduit  through  which  the  title  passed  on  its  way 
from  Eogers  to  Carper.  He  held  it  only  long  enough 
to  execute  the  trust  deedj  and  then  turned  it  over  to 
Carper.  On  the  10th  day  of  December,  1897,  a 
written  agreement  was  entered  into  between  the 
plaintiff  and  Carper,  whereby  the  plaintiff  leased 
the  machinery  to  Carper  at  a  rental  of  $25  per 
month,  for  four  months,  the  rent  to  be  paid  only 
for  the  time  the  machinery  was  actually  used,  and 
gave  him  an  option  to  purchase  it  for  $1,500.  Carper 
paid  a  portion  of  the  rent,  but  did  not  exercise  the 
option.  About  the  10th  day  of  October,  1898,  the 
plaintiff  met  Carper,  and  asked  him  if  he  (plaintiff) 
should  remove  the  machinery;  and  Carper  requested 
him  not  to  do  so.  When  demand  was  made  upon 
Carper  for  the  property,  he  refused  to  turn  over  any 
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part  of  it;  and  on  November  8,  1898,  the  plaintiff 
received  a  letter,  signed  by  Carper 's  attorney,  notify- 
ing him  that  the  machinery  belonged  to  Carper,  and 
informing  him  that  whoever,  whether  the  plaintiff  or 
any  one  else,  removed  the  machinery  from  the  claim 
without  authority  from  Carper,  would  be  held  re- 
sponsible to  Carper  for  its  value. 

The  ground  of  Carper's  claim  to  the  ownership 
of  the  property  is  that  the  machinery  became  per- 
manently affixed  to  the  land,  and  was  part  of  the 
freehold ;  so  that  his  title  to  the  land  embraced  the 
machinery.  The  rule  invoked  is,  unquestionably,  the 
general  rule ;  but  it  does  not  obtain  as  between  land- 
lord and  tenant.  The  plaintiff  was  lessee  of  the  mine, 
and  placed  the  machinery  upon  it  for  the  purpose  of 
operating  it.  Articles  affixed  by  a  tenant  to  the 
demised  premises,  for  the  purpose  of  carrying  on  the 
business  for  which  they  are  leased,  are  removable 
by  him,  however  i5rmly  they  may  be  attached. — Ferry 
Co.  V.  Railuay  Co.,  14:2  U.  S.  396;  Updegraff  v. 
Lesem,  15  Colo.  App.  297. 

But  the  removal  must  be  effected  during  the 
term  of  lease,  if  that  remains  in  force  for  its  full 
term ;  if,  however,  it  is  terminated  by  the  act  of  the 
landlord  before  the  time  limited  by  itself  for  its 
expiration,  the  tenant  has  a  reasonable  time  after  it 
is  so  terminated  within  which  to  proceed. — ^Ewell  on 
Fixtures,  141,  147 ;  Updegraff  v.  Lesem,  supra. 

And  what  is  a  reasonable  time  is,  in  each  case, 
determinable  from  the  facts  and  circumstances 
peculiar  to  that  case.  The  plaintiff's  term  of  lease 
was  not  permitted  to  expire  in  accordance  with  the 
terms  of  the  contract.  An  earlier  period  was  put  to 
it  by  the  act  of  the  landlord,  Procunier,  in  declaring 
a  forfeiture.  The  machinery  was  never  removed  by 
the  plaintiff ;  and  if  Carper  has  acquired  any  right  in 
it  at  all,  it  is  not  because  the  fixtures  became  part  of 
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the  realty  at  first,  but  because  the  plaintiff  failed  to 
take  them  away  before  his  right  to  do  so  was  barred. 

But  when  we  look  into  the  reasons  why  the 
machinery  was  suffered  to  remain,  we  So  not  think 
any  question  of  reasonable  time  arises  in  the  case. 
It  was  left  upon  the  premises  at  the  request  of  the 
landlord.  The  plaintiff's  right  to  take  it  away  was 
never  disputed,  until  the  final  demand  was  made. 
His  title  and  right  to  remove  were  distinctly  recog- 
nized at  different  times  by  the  defendant.  Carper; 
and  the  latter  leased  it  from  the  plaintiff,  and  agreed 
to  pay  rent  for  it.  He  thus  estopped  himself  to  say 
that  the  plaintiff  did  not  own  the  machinery,  or  to 
object  that  it  had  not  been  removed.  And  we  find 
Carper,  a  considerable  time  after  his  lease  of  the 
machinery  had  terminated,  requesting  the  plaintiff 
not  to  remove  it.  In  view  of  all  these  facts,  the 
defense  which  he  makes,  denying  the  plaintiff 's  title 
and  asserting  ownership  in  himself,  is  not  only 
devoid  of  merit,  but  is  tainted  with  bad  faith. 

It  is  contended  that  the  plaintiff's  demand  for 
the  property  was  ineffective  because  it  embraced 
the  shaft-house  which  he  afterwards  released,  thereby 
disclaiming  its  ownership,  and  that  Carper's  refusal 
was  not  a  refusal  of  property  to  which  he  was 
entitled,  but  a  refusal  of  an  aggregate  of  articles  to 
a  part  of  which  he  was  not  entitled.  While  the 
demand  was  for  the  whole,  the  refusal  was  more 
specific.  It  was,  in  terms,  a  refusal  to  turn  over,  not 
merely  the  whole,  but  any  part  of  the  whole ;  and 
while  technically  the  demand  may  have  been  too  gen- 
eral, the  refusal  was  evidence  of  a  conversion  of  the 
portion  of  the  property  to  which  the  plaintiff  now 
lays  claim.  But  proof  of  demand  and  refusal  is 
necessary  only  for  the  purpose  of  showing  a  con- 
version. If  the  fact  of  the  conversion  otherwise 
api)ears,  the  demand  and  refusal  become  immaterial. 
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— Turner  v.  Hahn,  1  Colo.  23 ;  Salida  B.  <&  L.  Aocn. 
V.  Davis,  16  Colo.  App.  294,  64  Pac.  1()46. 

The  letter  of  Carper's  attorney  to  the  plaintiflf— 
which  we  must  presume  to  have  been  written  by  Car- 
per's  authority,  because  it  was  not  objected  to — ^and 
its  admission  is  not  assigned  for  error,  in  which 
Carper  was  asserted  to  be  the  owner  of  the  property, 
and  the  plaintiff's  claim  to  it  repudiated,  is  in  itself 
evidence  of  a  conversion. 

The  point  is  made  that,  after  the  court  had 
ordered  the  dismissal  as  to  Lindemann,  it  could  not 
lawfully  render  judgment  against  Cari)er,  because 
the  complaint  charged  a  joint  conversion.  For  a 
joint  trespass,  the  liability  of  the  trespassers  is  joint 
and  several.  This  action  might  have  been  brought  in 
the  first  instance  against  Carper  alone;  or,  having 
been  brought  against  both,  there  might,  at  any  time 
before  judgment,  have  been  a  dismissal  by  the  plain- 
tiff as  to  Lindemann,  leaving  the  action  to  proceed 
against  the  other  defendant;  and,  on  principle,  we 
confess  ourselves  unable  to  see  why  the  court  might 
not  do  what  could  have  been  done  by  the  plaintiff,  or 
why  it  is  not  competent  to  either  court  or  jury,  in  an 
action  for  a  trespass,  to  find  one  defendant  guilty 
and  another  not  guilty.  In  Dahms  v.  Sears,  13  Ore. 
47,  64,  Thayer,  J.,  speaking  for  the  court,  said:  '*I 
think  a  jury  has  a  right,  in  cases  of  tort,  where  there 
are  several  defendants,  to  find  a  verdict  against  a 
part  of  them  and  in  favor  of  the  others.  The  older 
authorities  sustain  that  view,  and  the  law  has  not 
been  changed  by  the  code  practice  as  I  have  been 
able  to  discover."  We  do  not  think  the  objection  to 
the  judgment  well  taken. 

But  the  court,  over  Carper's  objection,  admitted 
in  evidence  the  records  of  the  office  of  the  county 
trcacuror  of  Gilpin  county.  These  records  showed 
thct  from  1095  to  1898,  inclusive,  the  property  was 
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assessed  to  the  plaintiff,  and,  for  the  purposes  of  the 
assessment,  was  valued  at  $700.  What  the  object  in 
introducing  them  was,  or  why  they  were  admitted, 
does  not  appear.  They  were  competent  evidence  of 
what  they  contained,  and  could  be  used  in  any  case 
where  matter  in  relation  to  taxation  was  in  issue. 
But  there  was  no  issue  in  this  case  to  which  they 
were  relevant.  They  were  not  evidence  of  title,  and 
they  were  not  evidence  of  value.  Title  was  abund- 
antly proved  outside  of  them ;  but,  for  aught  we  know, 
the  court  may  have  used  them  in  making  its  estimate 
of  the  value  of  the  property.  Their  admission  was 
error. 

The  plaintiff  testified  that  the  value  of  the  prop- 
erty at  the  time  of  its  conversion  was  $1,000.  He 
said  that  vas  what  the  property  cost  him  in  1894, 
and  he  based  his  estimate  of  its  value  solely  on  what 
he  paid  for  it.  But  he  said  that  of  its  condition  in 
1898,  when  Carper  converted  it,  he  knew  nothing. 
The  question  was,  what  was  its  value  at  that  time, 
and  not  what  was  its  value  originally,  or  what  did 
it  cost  him ;  and,  concerning  its  value  when  converted, 
he  showed  himself  utterly  unqualified  to  speak.  Two 
witnesses  who  were  thoroughly  familiar  with  the  con- 
dition of  the  property  at  that  time,  and  were  compe- 
tent on  the  question  of  value,  testified,  one,  that  it 
was  worth  $225,  and  the  other  that  it  was  worth  $185, 
or  $200.  The  court  fixed  its  value  at  $450,  and,  to 
settle  upon  that  figure,  it  must  have  considered  evi- 
dence outside  of  the  testimony  of  the  only  witnesses 
who  knew  whereof  they  testified;  and  that  evidence 
must  have  been  either  the  testimony  of  the  plaintiff, 
or  the  records  of  the  treasurer 's  oflSce,  or  both.  The 
inlrcduction  of  the  plaintiff's  testimony  was  resisted 
in  the  proper  manner  by  the  defendant,  and  should 
have  been  excluded. 
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The  foregoing  errors  necessitate  a  reversal  of 
the  judgment.  Reversed. 

[No.  2351.] 

Slack  et  al.  v.  Stephens  et  al. 

1.  Corporations — Enjoining  8aie  of  8toci< — Dam ageii— Action  on 

Injunction  Bond. 
Where  the  owner  of  corporation  stock  was  enjoined  from 
selling  it,  pending  the  writ,  and  but  for  the  writ  he  could  and 
would  have  sold  it,  and  when  the  writ  was  dissolved  the  stock 
was  worthless,  and  remained  so,  the  injunction  was  the  proxi- 
mate cause  of  the  damage  resulting  from  the  loss  of  a  sale  of 
the  stock,  and  an  action  will  lie  upon  the  injunction  bond  for 
such  damages. 

2.  Same — i^easure  of  Damage. 

Where  the  sale  of  corporation  stock  was  enjoined,  which,  at 
the  time  of  issuing  the  writ,  could  have  been  sold  for  more  than 
the  penalty  of  the  bond,  and  when  the  injunction  was  dissolved 
the  stock  was  worthless,  and  remained  so,  the  measure  of 
damage  in  an  action  upon  the  injunction  bond  was  the  penalty 
of  the  bond. 

3.  Corporations — Enjoining   Sale   of   Stock — ^Action   on    Bond — 

Evidence. 
In  an  action  upon  an  injunction  bond  for  damages  resulting 
from  a  prevention  of  the  sale  of  corporate  stock,  evidence  was 
admissible  to  show  that  plaintiff  had  a  purchaser  who  could 
and  would  have  bought  the  stock,  if  he  had  not  been  prevented 
by  the  injunction. 

4.  Pleading — Making  More  Certain — ^Appellate  Practice. 

If  a  defendant  desires  a  complaint  to  be  made  more  certain, 
he  must  make  a  motion  for  an  order  to  that  eftect.  It  is  too 
late  to  raise  such  objection  for  the  first  time  in  the  appellate 
court. 

5.  Injunction — Preventing    Sale    by    Minor — Order    of    Court- 

Action  on  Bond. 

Where  defendants  prevented  a  minor  from  selling  property 

by  a  writ  of  injunction,  in  an  action  for  damages  upon  the 

injunction  bond,  they  cannot  avoid  liability  on  the  ground  that 

no  order  of  court  had  been  obtained  for  the  sale  of  the  property. 

€.     Practice^Evidence — Recalling  Jury — Reading  Stenographer's 

Notes. 

Recalling  a  Jury  after  they  had  retired,  and  reading  to  them 
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the  stenographer's  notes  of  the  testimony  of  a  witness,  in  the 
absence  of  a  party,  is  not  reversible  error  where  the  verdict 
of  the  Jury  is  right,  and  is  the  only  verdict  that  could  reasonably 
have  been  rendered  on  the  evidence. 

7.  I nJunctlon»— Restraining  Sale  of  Property — Fraudulent  Con- 
veyance. 
In  an  action  upon  an  injunction  bond  for  damages  caused 
by  restraining  the  sale  of  property,  defendant  cannot  avoid 
liability  on  the  ground  that  the  property  was  put  in  plaintiff's 
name  in  fraud  of  the  creditors  of  the  real  owner. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Thomas,  Bbyant  &  Lee,  for  appellants. 
ricssrs.  MoRBisoN  &  DeSoto,  for  appellees. 

CUNTEB,  J. 

Action  on  injunction  bond.  Verdict  and  judg- 
ment for  plaintiffs.    Defendants  appeal. 

The  material  allegations  of  the  complaint  are: 
One  of  plaintiffs,  Clarence  E.  Stephens,  a  minor — 
hereinafter  designated  as  plaintiff — owned  130,000 
shares  of  stock,  5,000  in  his  own  name,  125,000  in 
that  of  a  trustee,  having  a  value  of  six  cents  per 
share.  An  injunction  issued  and  served  prevented, 
pending  the  writ,  the  plaintiff  and  his  trustee  from 
selling  his  stock.  The  writ  was  dissolved,  when  dis- 
solved the  stock  was,  and  ever  since  has  been,  value- 
less. An  injunction  bond,  ordinary  form,  penalty 
$2,500,  given  in  the  proceedings  out  of  which  the 
injunction  issued,  is  set  out,  and  the  allegation  made 
that  plaintiff  has  been  damaged  through  the  issuance 
and  service  of  the  writ  in  being  prevented  from 
effecting  a  sale  of  the  stock  in  the  sum  of  $8,070.00 — 
being  the  amount  for  which  he  could  and  would  have 
sold  the  now  worthless  stock  but  for  the  injunction, 
and  certain  expenses  in  the  nature  of  attorney's  fees 
and  costs. 

Plaintiffs  herein  are  the  defendants  of  the  in- 
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junction  proceeding,  and  defendants  herein  are  the 
principal  and  sureties  on  the  injunction  bond.  Judg- 
ment  is  prayed  for  the  penalty  of  the  bond.  The 
evidence  sustains  the  cause  of  action  alleged. 

1.  It  is  said  plaintiff  did  not  prove  any  damage 
as  the  proximate  result  of  the  issuance  of  the  writ. 
The  evidence  was  that  the  stock  had  a  value  of  about 
six  cents  per  share  at  the  time  of  the  service  of  the 
writ,  that  it  could  and  would  harve  been  sold  at  six 
cents  per  share  but  for  the  writ,  that  at  the  time  of 
the  dissolution  of  the  writ  the  stock  was  valueless, 
and  has  been  since.  There  was  evidence  that  the 
valueless  character  of  the  stock  at  the  time  of  the 
dissolution  was  brought  about  by  a  forfeiture  of  a 
lease — one  of  the  main  assets  of  the  company  in  which 
the  stock  was  held — ^the  burning  of  a  shaft-house  on 
the  leased  premises,  and  the  filling  of  the  mine 
thereon  with  water;  these  events  taking  place  pend- 
ing the  writ.  These  events,  it  is  said,  are  the  proxi- 
mate cause  of  plaintiff's  damage,  and  not  the  writ 
of  injunction.  The  authorities  are  that  the  wrongful 
act  of  defendants  in  securing  and  having  served  the 
writ  of  injunction,  thereby  wrongfully  preventing 
plaintiff  from  selling  the  stock  and  realizing  its  value 
when  it  had  a  value,  is  the  proximate  cause  of  the 
damage  sustained  through  the  failure  to  sell. 

In  Kennedy* s  Administratrix  v,  Hammond  <& 
Hall,  16  Mo.  341,  the  facts  were :  A  trust  deed  secur- 
ing notes  on  a  leasehold  interest  in  real  estate  was 
being  foreclosed,  the  sale  was  enjoined  and,  pending 
the  writ,  the  improvements  on  the  leased  property 
were  destroyed  by  fire  and  the  lease  forfeited,  the 
trust  property  being  thus  lost  to  the  cestui  que  trust, 
the  holder  of  the  notes.  If  the  trust  property  had 
been  sold  at  the  date  advertised,  it  would,  in  all 
probability,  have  brought  the  amount  of  the  notes 
covered  thereby,  the  interest  thereon,  and  expense  of 
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foreclosure.  The  writ  was  dissolved,  and  when  dis- 
solved, the  trust  property  had  been  lost.  The  action 
was  on  the  injunction  bond  by  the  holder  of  the 
notes.  The  writ  of  injunction  was  held  to  be  the 
proximate  cause  of  the  damages  sustained  through 
the  loss  of  the  trust  property,  and  the  measure  of 
damages  to  be  the  debt  originally  secured  by  the 
trust  deed  and  interest  thereon. 

In  Meysenburg,  trustee,  v.  Schlieper,  48  Mo.  426, 
the  facts  were:  A  trust  dfied  was  being  foreclosed, 
an  injunction  stopped  the  sale,  had  the  sale  been 
made,  as  advertised,  the  trust  property  would  have 
realized  a  sufficient  sum  to  discharge  the  secured 
indebtedness.  The  injunction  was  dissolved  and  the 
trust  property  sold,  it  realized  about  $2,500,  less 
than  the  amount  it  would  have  brought  on  the  date 
advertised  if  sold,  and  about  $2,500,  less  than  the 
claim  of  the  cestui  que  trust.  The  action  was  on  the 
injunction  bond.  The  writ  of  injunction  was  held 
to  be  the  cause  of  the  damage  and  the  depreciation 
of  the  trust  property,  to  wit,  $2,500,  to  be  its  measure. 
It  was  there  contended,  as  here,  that  the  injunction 
was  not  the  proximate  cause  of  the  depreciation. 
The  court  inter  alia  said : 

'  *  In  opposition  to  this  view,  the  plaintiffs '  coun- 
sel insist  that  the  depreciation  ought  not  to  be  taken 
into  consideration,  since,  as  he  claims,  the  injunc- 
tions were  not  the  direct  cause  of  the  depreciation. 
However  that  may  be,  the  injunctions  indisputably 
delayed  the  sale  for  nearly  a  year,  and  the  $2,500  loss 
was  an  incident  of  that  delay.  The  injunctions, 
therefore,  were  the  *  occasion*  of  the  supposed  loss. 
•  *  *  If  property  is  deteriorated  or  destroyed  dur- 
ing the  suspension  caused  by  an  unwarranted  in- 
junction, the  loss  thence  resulting  is  to  be  considered 
in  assessing  damages.  •  *  •  The  depreciation  in 
the  salable  value  of  property  occurring  under  the 
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same  circumstances  falls  within  the  same  principle." 

Rubon  V.  Stephen,  25  Miss.  253,  was  upon  an 
injunction  bond  by  the  holder  of  a  note^  secured  by  a 
trust  deed  to  recover  damages.  The  facts  were:  A 
pending  trust  deed  foreclosure,  an  injunction  to 
restrain  the  sale,  dissolution  of  the  writ,  and  depre- 
ciation of  the  trust  property  pending  the  writ.  The 
court  held  the  measure  of  damages  to  be  the  differ- 
ence between  the  amount  the  trust  property  would 
have  brought  on  the  date  advertised  for  sale,  and 
the  amount  such  property  did  bring  after  the  dissolu- 
tion of  the  writ,  with  interest  on  such  difference,  such 
recovery  to  be  within  the  penalty  of  the  bond.  See 
also  Levy  v.  Taylor,  24  Md.  282. 

2.  The  complaint  alleges  value  of  stock  when 
writ  was  served ;  that  a  sale  was  prevented  pending 
the  writ;  that  the  stock  at  the  dissolution  was,  and 
has  been  since,  valueless,  and  that  thereby  plaintiff 
has  suffered  damage.  Defendants  are  by  these  alle- 
gations advised  that  plaintiff  claims  damages  through 
being  prevented  from  effecting  a  sale  of  the  stock, 
pending  the  writ.  Plaintiff  was  proving  the  damages 
thus  laid,  and  not  special  damages,  in  showing  that 
he  had  a  purchaser  who  could  and  would  have 
bought  the  stock,  but  was  prevented  by  the  writ. 
Plaintiff  could  not  have  proven  his  allegation  that 
he  was  prevented  from  effecting  a  sale  by  the  writ 
except  by  showing  that  he  had  an  opportunity  to 
sell,  and  would  have  sold,  but  was  prevented  by  the 
writ. 

If  defendants  desired  the  complaint  more  defi- 
nite and  certain  as  to  the  sale  prevented  by  the  writ, 
thev  should  have  resorted  to  a  motion  for  an  order 
to  that  effect ;  it  is  too  late  to  complain  of  it  here. 

As  to  the  contention  that  a  sale  could  not  have 
been  made  of  the  minor's  stock  without  an  order  of 
court,  and  that  no  such  order  was  obtained,  appellants 
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are  not  in  position  to  make  it,  because  their  wrongful 
act  in  securing  the  injunction  made  it  useless  to  apply 
for  or  obtain  such  order. 

3.  After  the  retirement  of  tbe  jury  for  delibera- 
tion, it  was  recalled,  and  evidence  of  one  of  the  wit- 
nesses for  plaintiff  read  from  the  stenographic  notes. 
No  one  of  counsel  for  defendants  had  been  notified, 
and  no  one  of  them  was  present.  It  is  said  this  was 
error.  If  so,  no  prejudice  was  worked  because  the 
verdict  is  right,  and  is  the  only  one  that  could  reason- 
ably have  been  rendered  on. the  evidence.  The  evi- 
dence of  plaintiff  made  out  his  case  and  there  was 
no  conflicting  evidence.  The  only  evidence  by  defend- 
ants was  through  a  recall  of  one  of  plaintiff's  wit- 
nesses to  a  point  of  no  materiality  to  this  ruling. 

The  gist  of  the  case,  as  made  by  the  pleadings 
and  evidence,  is:  Plaintiff  owned  stock  of  value, 
he  could  and  would  have  sold  it,  he  was  enjoined 
from  so  doing,  and  thereby  prevented  from  selling. 
Pending  the  writ  the  stock  became  valueless  without 
his  fault,  and  has  since  been  so  without  his  fault. 
The  wrongful  act  of  appellants  (defendants  below) 
caused  plaintiff  to  lose  the  value  of  his  stock,  the 
value  of  his  stock  exceeded  the  penalty  of  the  bond, 
he  was  entitled  in  an  action  on  the  bond  to  recover 
such  damage  to  the  extent  of  the  penalty  of  the  bond. 
He  had  verdict  and  judgment  for  such  penalty,  and 
we  think  the  judgment  should  be  affirmed. 

Aifirmed. 

On  Petition  for  Rehearing. 

Per  Curiam. — During  the  trial  a  witness  testified 
to  Clarence  E.  Stephens  being  the  owner  of  the 
shares  of  stock  mentioned  in  the  complaint.  Upon 
cross-examination  the  court  declined  to  permit  this 
witness  to  be  asked  if  such  stock  had  been  issued  to 
Clarence  E.  Stephens,  and  to  witness  as  trustee  for 
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Clarence  E.  Stephens,  for  the  purpose  of  defrauding 
creditors  of  Henry  J.  Stephens.  It  is  urged  that 
error  was  committed  in  this  refusal. 

Assuming  for  tne  purpose  of  this  ruling  that  the 
question  of  the  ownership  of  the  stock  was  put  in 
issue  by  the  answer,  still  no  error  was  committed  in 
the  action  of  the  court,  for  the  reason  that  it  was 
immaterial  to  the  questions  involved  in  this  case 
whether  the  stock  had  been  issued  to  Clarence  E. 
Stephens  for  the  purpose  of  defrauding  creditors  of 
the  original  owner  or  not.  While  such  transfer  might 
be  void  as  to  attachment  or  execution  creditors,  it 
was  good  and  the  ownership  in  Clarence  E.  Stephens, 
so  far  as  the  parties  to  this  suit  are  concerned. 
Petition  for  rehearing  denied. 

Denied. 
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ABSTRACT  OF  RECORD:    See  APPELLATE)  PRACTICE. 

AGENCY:     See  PRINCIPAL  AND  AGENT. 

AMENDMENTS:     See  PLEADING.  AND  JUDGMENTS. 

APPEARANCE: 

Practice — ^Where  counsel  for  defendant  in  an  action,  at  the 
time  of  presenting  and  arguing  a  motion  in  court  chambers  to 
discharge  a  receiver,  handed  to  counsel  for  plaintifT  a  copy  of  an 
answer  in  the  cause,  and  stated  that  the  original  would  be 
filed,  and  availed  himself  of  the  answer  in  presenting  the  motion 
to  discharge  the  receiver,  it  constituted  a  general  appearance 
by  defendant  whether  or  not  the  original  answer  was  filed. — 
Powell  V.  The  National  Bank  of  Commerce,  57. 

APPELLATE  PRACTICE: 

Exception  to  Judgment — Bill  of  Exceptions— The  sufflciency  of 
the  evidence  to  support  a  decree  of  foreclosure  will  not  be  con- 
sidered on  appeal  unless  an  exception  to  the  decree  be  preserved 
by  bill  of  exceptions.  A  recital  in  the  order  allowing  an  appeal, 
that  an  exception  was  taken  to  the  decree,  does  not  make  the 
exception  part  of  the  record. — Goldsmith  et  al.  v.  Newhouse,  1. 

Record — Judgment — ^In  order  to  invoke  the  Jurisdiction  of  the 
appellate  court  to  review  a  Judgment  of  the  lower  court,  a  copy 
of  the  Judgment  appealed  from,  authenticated  by  the  certificate 
of  the  clerk  of  the  court  In  which  it  was  rendered,  under  the  seal 
of  that  court,  must  be  lodged  with  the  clerk  of  the  appellate 
court.  The  appearance  of  what  purports  to  be  a  Judgment  in 
the  bill  of  exceptions  is  no  evidence  of  its  rendition. — Jones  v. 
Vanatta,  6. 

Reversal — New  Trial — ^Where  a  cause  is  reversed  by  the 
appellate  court  and  remanded  without  any  specific  directions  to 
the  trial  court,  the  appellee  or  defendant  in  error  Is  entitled 
as  a  matter  of  right  to  a  new  trial,  and  it  is  reversible  error 
to  deny  him  a  new  trial. — ^Talcott  v.  The  Delta  County  Land 
and  Cattle  Co.,  11. 

Motion  to  Ditmita  Appeal — ^A  motion  to  dismiss  an  appeal 
on  the  ground  that  the  Judgment  is  not  appealable  should  be 
passed  on  at  once  and  not  postponed  until  the  case  is  heard  on 
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its  merits  where  the  court  has  before  it  information  upon  which 
to  determine  the  motion. — ^The  Locl^hayen  Trust  and  Safe 
Deposit  Co.  y.  The  United  States  Mortgage  and  Trust  Co.  et  al., 
28. 

Appealable  Judgment — A  Judgment  in  favor  of  the  party  seek- 
ing to  have  it  reviewed  cannot  be  reviewed  on  appeal,  although 
such  party  may  not  have  recovered  Judgment  for  all  he  asked. 
A  money  Judgment  in  favor  of  the  party  seeking  to  have  it 
reviewed,  but  which  denied  the  Judgment  the  rank  clainted  for 
it  as  a  Hen  on  property,  Is  not  reviewable  on  appeal,  but  must 
be  reviewed,  if  at  all,  by  writ  of  error. — lb. 

Divorce — Alimony  Pendente  Lite — Jurisdiction — On  appeal 
from  a  decree  of  divorce  the  appellate  court  had  Jurisdiction  to 
make  an  order  requiring  the  husband  to  pay  into  the  court  at 
stated  periods,  pending  the  appeal,  a  certain  sum  for  the  use 
of  the  wife  as  alimony  and  suit  money,  and  the  fact  that  the 
court  afterwards  determined  that  it  had  not  Jurisdiction  to 
review  the  decree  of  divorce  did  not  affect  its  Jurisdiction  to 
make  the  order  for  temporary  alimony  nor  render  such  order 
void. — Mercer  v.  Mercer,  51. 

Same — On  appeal  from  a  decree  of  divorce  the  appellate  court 
made  an  order  requiring  the  husband  to  pay  into  court  tem- 
porary alimony  for  the  use  of  the  wife  pending  the  appeal,  and 
afterwards  the  appeal  was  dismissed  for  want  of  jurisdiction 
to  review  the  decree,  and  the  order  directing  the  payment  of 
temporary  alimony  was  ordered  to  be  vacated,  but  a  motion 
to  direct  the  lower  court  to  credit  the  amount  paid  under  such 
order  on  the  Judgment  for  permanent  alimony  was  denied.  Held, 
that  the  dismissal  of  the  appeal  and  vacation  of  the  order  for 
temporary  alimony  was  not  a  reversal  of  such  order,  and  that 
the  husband  could  not  recover  back  the  aniount  paid  under 
such  order  nor  require  it  to  be  applied  on  the  Judgment  for 
permanent  alimony. — lb. 

Evidence — Assignment  of  Error— Where  there  is  no  assign- 
ment of  error  to  the  rulings  of  the  trial  court  on  the  admission 
of  evidence  and  the  competency  of  the  witnesses  is  admitted, 
objections  to  the  admission  of  such  evidence  urged  in  appellant's 
brief  will  not  be  considered. — The  Catlin  Consolidated  Canal  Ca 
v.  Euster,  117. 

Evidence — Findings — ^Where  the  Judgment  of  the  trial  court 
is  supported  by  competent  evidence,  although  it  may  be  conflict- 
ing, and  it  does  not  appear  that  the  trial  court  was  influenced 
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by  bias  or  prejudice,  the  Judgment  will  not  be  disturbed  by  the 
appellate  court. — ^Hunter  v.  Quth,  135. 

Evidence — ^Trial  to  Court — Pretumptions— Where  the  trial  is 
to  the  court  without  a  jury,  and  there  is  sufficient  competent 
evidence  to  support  the  judgment,  the  reception  of  incompetent 
evidence  Is  not  ground  for  reversal,  as  it  will  be  presumed  that 
the  court  considered  only  competent  evidence  and  disregarded 
the  incompetent. — lb. 

Evidence^Verdict — ^An  assignment  of  error  asking  for  the 
reversal  of  a  judgment  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence,  and  was  the  result  of  passion  and  preju- 
dice, will  not  be  considered  where  the  evidence  was  contradictory 
and  the  record  discloses  sufficient  testimony  to  sustain  the  ver- 
dict, and  there  is  nothing  in  the  record  to  indicate  that  the 
jury  was  swayed  in  its  determination  by  passion  or  prejudice. — 
Stock  V.  Schlewing,  138. 

Inttructions — Considered  as  a  Whole — ^When  the  instructions 
in  a  case  considered  as  a  whole  fairly  state  the  law  of  the  case, 
the  fact  that  some  of  the  instructions  when  considered  sep- 
arately and  alone  may  be  subject  to  objection,  is  not  ground 
for  reversal. — lb. 

Transcript — ^Where  on  appeal  none  of  the  papers  on  file  in 
what  purports  to  be  a  transcript  are  authenticated  by  the  clerk 
under  the  seal  of  the  court,  and  there  is  no  authenticated  copy 
of  the  record  of  any  judgment  rendered  by  the  lower  court, 
the  case  will  be  stricken  from  the  dotket. — ^Wilson  V.  Hickman, 
141. 

Bills  of  Exceptions — Rules  of  Court — ^In  the  absence  of  a  bill 
of  exceptions  the  rules  of  the  trial  court  and  the  facts  upon 
which  the  court  acted  in  dismissing  an  action  for  the  violation 
of  such  rules  and  in  subsequently  reinstating  the  cause,  are  not 
before  the  appellate  court,  and  it  will  be  presumed  that  the 
court  below  acted  rightly  in  reinstating  the  case. — ^Rawlings  et 
al.  V.  Casey,  152. 

Pleading — ^Amendment — ^Alleged  error  committed  in  striking 
out  part  of  the  original  answer,  where  an  amended  answer  was 
filed,  will  not  be  considered  by  the  appellate  court  unless  the 
amended  answer  is  included  in  the  abstract  of  record. — lb. 

Findings  of  Fact — Nonsuit — ^Where  trial  is  to  the  court,  if 
after  hearing  plaintiff's  evidence  it  is  of  opinion  that  plaintifT 
has  not  made  a  case,  there  is  no  occasion  to  require  evidence 
from  defendant;  and  the  court's  conclusions  of.  fact,  made  upon 
a  motion  for  nonsuit,  are  as  binding  upon  the  appellate  court 
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as  if  made  after  hearing  the  testimony  o^  both  sides. — The 
Wedge  Mines  Co.  v.  The  Denver  National  Bank,  182. 

Assignment  of  Error — Evidence— An  assignment  of  error  based 
on  the  rejection  of  evidence  will  not  be  considered  where  the 
assignment  was  not  based  on  the  question  that  was  asked  the 
witness,  and  the  question  that  was  asked  was  not  assigned. — 
Rawlings  v.  Clark,  214. 

Bill  of  Exceptions — Motion  to  Strike— A  motion  to  strike  out 
a  bill  of  exceptions  on  the  ground  that  the  trial  court  extended 
the  time  allowed  for  presenting  such  bill  of  exceptions  after  the 
time  as  originally  fixed  had  expired  and  after  the  term  of  court 
had  expired,  comes  too  late  when  filed  after  appellant  had  filed 
his  abstract  of  record  and  brief. — Merriner  v.  Jeppson  et  al.,  218. 

Evidence — Abstract  of  Record — Assignment  of  Error— Con- 
tracts— ^An  assignment  of  error  based  on  the  admission  of  im- 
proper evidence  in  relation  to  a  written  contract  will  not  be 
considered  where  the  written  contract  is  not  presented  in  the 
abstract  of  record. — lb. 

Same — ^An  assignment  of  error  based  on  the  construction  of  a 
written  contract  will  not  be  considered  where  the  contract  is  not 
presented  by  the  bill  of  exceptions. — ^Ib. 

instructions — Contracts — Abstract  of  Record— An  assignment 
of  error  based  on  Instructions  given  relative  to  a  written  con- 
tract will  not  be  considered  where  the  contract  is  not  presented 
in  the  abstract  of  record. — ^Ib. 

Estates  of  t>eeedent^— Fihal  Judgment — ^An  order  of  the  county 
court  allowing  a  claim  against  an  estate  for  counsel  fees  and 
directing  its  payment  out  of  the  funds  of  the  estate,  is  a  final 
Judgment  from  which  an  appeal  will  lie. — Currier  v.  Johnson 
et  al.,  245. 

instructions— Exceptions-— Assignments  of  error  based  on  the 
giving  of  instructions  will  not  be  considered  where  the  abstract 
of  record  does  not  show  an  exception  in  the  lower  court  to  the 
instructions  complained  of. — Auckland  et  al.  v.  Lawrence,  291. 

Final  Judgment — Motion  to  Retax  Costs — Jurisdiction— Judicial 
proceedings  subsequent  to  final  Judgment  may  be  reviewed  only 
in  connection  with  the  Judgment  An  appeal  will  not  lie  from 
an  order  made  upon  a  motion  to  retax  costs. — Van  Buskirk  v. 
Balch,  292. 

Final  Judgment — ^Time — Dismissal — ^An  appeal  must  be  dis- 
missed if  not  prayed  for  within  five  days  from  the  rendition  of 
Judgment — lb. 

Bill   of   Exceptions— Motion  to   Retax  Cost»— An  order  on  a 
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motion  to  retax  costs  will  not  be  revieved  where  tlie  ttfldavits 
in  support  of  and  against  the  motion  are  not  presented  in  the 
bill  of  exceptions. — lb. 

Supersedeas — ^A  supersedeas  will  not  be  granted  where  the 
decree  to  which  the  supersedeas  is  asked  granted  plaintiff  in 
error  all  of  the  relief  Justified  by  its  pleadings,  and  where  it  is 
not  shown  that  any  prejudice  will  result  from  a  denial  of  the 
supersedeas. — The  Lockhaven  Trust  and  Safe  Deposit  Co.  y.  The 
United  States  Mortgage  and  Trust  Co.,  294. 

Final  Judgments — Costa— -An  appeal  will  lie  to  the  court  of 
appeals  from  any  final  Judgment  of  a  court  of  record  in  a  civil 
case,  regardless  of  the  amount  of  the  Judgment.  An  appeal  will 
lie  from  a  Judgment  for  costs  only. — Crebbin  v.  Shinn  et  al.,  302. 

Record — Bills  of  Exceptions— Demurrer— Decisions  of  courts 
of  record  sustaining  or  overruling  demurrers  are  part  of  the 
record  proper,  and  are  reviewable  by  the  appellate  courts  with- 
out a  bill  of  exceptions. — ^Ib. 

Bills  of  Exceptions— Evidence— Objections  to  a  Judgment  predi* 
cated  on  the  evidence  will  not  be  considered  by  the  appellate 
court  where  no  evidence  is  preserved  in  the  bill  of  exceptions. — 
The  Cerussite  Mining  Co.  v.  Anderson  et  al.,  307. 
•  Appealable  Judgments^In  an  action  upon  a  promissory  note 
and  to  foreclose  a  trust  deed,  where  personal  Judgment  was  ren- 
dered in  favor  of  plaintiff  upon  the  note,  but  the  foreclosure 
was  denied,  it  was  a  Judgment  in  plaintiff's  favor,  from  which 
no  appeal  by  plaintiff  will  lie.  But  the  cause  having  been 
brought  up  by  appeal  will  be  dismissed  and  redocketed  on  error. 
— Murto,  Admr.  of  Turbutt*s  Estate,  v.  Lomon  et  al.,  313. 

Abstract  of  Record — Where  the  abstract  of  record  does  not 
contain  the  evidence  referred  to  in  the  assignment  of  errors 
and  relied  on  for  a  reversal,  the  appellate  court  may  dismiss  the 
appeal  or  affirm  the  Judgment. — Bottom  v.  Barton,  319. 

Bill  of  Exceptions — ^Abstract  of  Record — Continuance— An  as* 
signment  of  error  based  on  the  ruling  of  the  court  denying  an 
application  for  continuance  will  not  be  considered  where  the 
abstract  of  record  falls  to  show  that  an  exception  was  taken  to 
the  ruling  of  the  court  and  preserved  by  bill  of  exceptions. — 
Carlin  v.  Freeman  et  al.,  334. 

Motion  for  New  Trial — Bill  of  Exceptions — Abstract  of  Record 
— ^An  assignment  of  error  based  on  the  ruling  of  the  court  deny- 
ing a  motion  for  new  trial  will  not  be  considered  where  the 
abstract  of  record  fails  to  show  that  an  exception  was  taken  to 
the  ruling  of  the  court  and  preserved  by  bill  of  exceptions.    The 
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appearance  of  the  motion  for  new  trial  and  exception  to  the 
ruling  of  the  court  thereon  in  the  abstract  of  record  proper  is 
not  sufficient. — lb. 

Exceptions — Judgments — In  the  absence  of  an  exception  to  the 
final  Judgment  the  appellate  court  will  not  review  the  Judgment 
or  decree  on  the  facts. — Jewell  et  al.  v.  Shaw,  354. 

Same — Bill  of  Exceptions— Exceptions  to  the  rulings  and  deci- 
sions of  the  court  must  be  brought  into  the  record  by  bill  of 
exceptions. — lb. 

Assignments  of  Error — ^Assignments  of  error  not  based  upon 
exceptions  will  not  be  considered. — lb. 

Same— Evidence — ^Unless  the  bill  of  exceptions  brings  up  the 
evidence  upon  which  the  findings  are  based,  the  appellate  court 
will  assume  that  the  evidence  was  sufficient  to  Justify  the  decree, 
—lb. 

Abstract  of  Record — Instructions— Where  a  Jury  after  retiring 
for  deliberation  returned  into  court  and  requested  further  in- 
structions, which  request  was  denied  by  the  court,  and  the 
abstract  of  record  contains  neither  the  instructions  given  nor 
the  request  for  further  instructions,  it  will  be  presumed  that  no 
error  was  committed  in  denying  the  request. — Buzanes  v.  Frost 
388. 

Instructions — Exception — ^Where  the  instructions  are  in  writ- 
ing and  are  separately  paragraphed  and  numbered,  an  exception 
to  any  paragraph  by  number  without  specifically  pointing  out 
the  objectionable  part,  is  sufficient  to  present  the  instruction 
for  review  by  the  appellate  court  if  the  instruction  thus  excepted 
to  contains  but  one  legal  proposition  or  is  wholly  bad,  but  if  it 
contains  more  than  one  legal  proposition,  one  or  more  of  which 
are  good,  it  is  insufficient. — The  Big  Hatchet  Consolidated  Min- 
ing Co.  V.  Colvin  et  al.,  405. 

Parties — ^Where  a  joint  action  was  brought  against  three 
defendants  but  no  service  was  had  on  two  of  them,  and  the 
action  was  dismissed  as  to  the  two  not  served,  and  Judgment 
taken  against  the  one  served,  the  two  defendants  against  whom 
the  action  was  dismissed  could  not  be  made  plaintiffs  in  error 
in  a  writ  of  error  sued  out  to  the  Judgment. — Patterson  v.  The 
Morrill  Hardware  Co.,  414. 

Parties — Joint  Action — Several  Judgment — Waiver — ^Where  a 
Joint  action  was  brought  against  three  defendants  for  merchan- 
dise alleged  to  have  been  sold  by  plaintiff  to  defendants,  and 
only  one  of  the  defendants  having  been  served,  he  voluntarily 
went  to  trial  upon  the  question  of  his  individual  liability  with- 
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out  objection,  he  cannot,  on  writ  of  error,  object  to  the  proceed- 
ings on  the  ground  that  the  complaint  charged  a  joint  indebted- 
ness.— lb. 

Variance^Exceptlona— An  objection  to  a  slight  variance  be- 
tween the  pleading  and  the  evidence  should  not  be  raised  in 
the  appellate  court  where  no  such  objection  was  made  in  the 
trial  court. — The  City  of  Denver  v.  Strobridge,  435. 

Inatructiona — Exceptiona — A  general  exception  to  an  instruc- 
tion, without  pointing  out  the  specific  part  of  the  instruction 
excepted  to,  is  insufficient  to  present  the  instruction  for  review 
in  the  appellate  court  if  the  instruction  contains  more  than  one 
legal  proposition  and  contains  a  correct  proposition  of  law. — lb. 

Juriea — Verdict,  by  Three-fourths — Conttitiitional  Law — In- 
structions— Waiver — ^Where  a  party  to  a  civil  action  requested 
the  court  to  instruct  the  jury  that  three-fourths  of  their  number 
might  return  a  verdict,  he  cannot,  in  the  appellate  court,  object 
to  such  verdict  on  the  ground  that  the  statute  authorizing  three- 
fourths  of  the  number  of  jurors  to  return  a  verdict  is  unconsti* 
tutional. — ^Hugus  &  Co.  v.  Hardenburg,  464. 

Damages — Excessiva^Motion  for  New  Triai — ^An  objection  to 
a  judgment  on  the  ground  that  damages  awarded  are  excessive, 
will  not  be  considered  by  the  appellate  court  unless  the  objec- 
tion is  first  presented  to  the  trial  court  in  a  motion  for  new  trial, 
—lb. 

Instructions — Objections — ^Appellant  cannot  question  an  in^ 
struction  to  which  he  made  no  objection  in  the  lower  court. — 
Quinn  et  al.  v.  The  Baldwin-Star  Coal  Co.,  497. 

Instructions — Measure  of  Damage — Nonprejudicial  Error — 
Error  committed  in  an  instruction  in  permitting  the  jury  to 
find  as  an  element  of  damage  loss  of  profits,  is  not  prejudicial 
where  it  is  clear  the  jury  allowed  no  damages  on  that  account, 
—lb. 

Evidence— Verdict — ^The  verdict  of  a  jury  upon  confiicting  evi- 
dence, l3  conclusive  on  the  appellate  court. — ^House  v.  Johnson, 
524. 

Pleading — Bankruptcy — ^Where  an  intervener  in  an  attachment 
suit  claiming  the  land  under  a  conveyance  from  the  attachment 
debtor,  against  whom  judgment  had  been  rendered,  filed  a  peti- 
tlon  in  the  cause  in  the  appellate  court  alleging  that,  since  the 
rendition  of  judgment  therein,  the  defendants  have  been  declared 
bankrupts,  and  discharged  in  bankruptcy,  and  that  the  debt, 
which  was  the  basis  of  the  judgment  in  the  case,  was  proved 
and  allowed  in  the  bankruptcy  proceedings,  and  that  the  judg- 
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ment  plaintiff  received  his  pro  rata  share  of  the  bankrupt  estate* 
and  asked  that  the  Judgment  be  set  aside,  but  fails  to  disclose 
when  the  petition  in  bankruptcy  was  filed,  the  petition  will  not 
be  considered. — lb. 

Pleading — Making  More  Certain — If  a  defendant  desires  a 
complaint  to  be  made  more  certain,  he  must  make  a  motion 
for  an  order  to  that  effect.  It  is  too  late  to  raise  such  objec- 
tion for  the  first  time  in  the  appellate  court. — Slack  et  al.  v. 
Stephens  et  al.,  538. 

Evidence — Recalling  Jury — Reading  Stenographer's  Notes — 
Recalling  a  Jury  after  they  had  retired,  and  reading  to  them 
the  stenographer's  notes  of  the  testimony  of  a  witness,  in  the 
absence  of  a  party,  is  not  reversible  error  where  the  verdict 
of  the  Jury  is  right,  and  Is  the  only  verdict  that  could  reasonably 
have  been  rendered  on  the  evidence. — lb. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS: 

Debts  Disciiarged — New  Promise— Authority  of  Counsel  to 
Make — Evidence — Evidence  that  plaintiff's  counsel  called  upon 
defendant,  in  reference  to  an  indebtedness  owed  by  defendant 
to  plaintiff,  but  which  had  been  discharged  by  an  assignment 
for  the  benefit  of  creditors,  and  that  defendant  declined  to  dis- 
cuss the  matter  with  plaintiff's  counsel,  but  referred  him  to  her 
own  counsel,  was  not  sufficient  to  show  authority  of  defendant's 
counsel  to  bind  defendant  by  a  new  promise  to  pay  the  debt — 
Houghton  V.  Ellis,  126. 

ASSIGNMENTS  OF  ERROR:     See  APPELLATE  PRACTICE. 

ASSUMPTION   OF  MORTGAGE  DEBT: 

Mortgages — Extension  of  Time — Liability  of  Grantee  of  Mort- 
gagor— Where  a  purchaser  of  the  equity  of  redemption  of  mort- 
gaged premises  upon  whom  rested  no  obligation  to  pay  the  mort- 
gage debt  or  the  interest  thereon,  agreed  with  the  owner  of  the 
mortgage  to  pay  interest  oh  the  debt  at  a  stipulated  rate,  to- 
gether with  the  taxes  on  the  property,  and  to  perform  the  cove- 
nants contained  in  the  mortgage  in  consideration  of  the  exten- 
sion of  the  time  Of  payment  by  the  owner  of  the  mortgage,  the 
contract  designating  a  place  for  payment  of  both  principal  and 
interest,  said  grantee  did  not  thereby  assume  and  become  per- 
sonally liable  for  the  principal  of  the  mortgage  debt — Crebbin 
V.  Shinn  et  al.,  302. 
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SharifTa — ^Authority  to  Execute  Writ — ^A  writ  of  attachment 
directed  to  the  sheriff  of  a  county  cannot  be  executed  by  the 
sheriff  of  any  other  county,  and  cannot  be  executed  by  the 
sheriff  to  whom  it  is  issued  outside  of  his  own  county. — McArthur 
y.  Boynton,  234. 

Same— Amendments — ^Where  a  writ  of  attachment  directed  to 
the  sheriff  of  one  county  was  attempted  to  be  executed  by  the 
sheriff  of  another  county  levying  it  upon  property  in  his  county, 
the  levy  was  void  and  could  not  be  cured  by  amendment  after 
the  attempted  levy  by  changing  the  direction  of  the  writ  to  the 
county  in  which  the  levy  was  made. — lb. 

Parties  —  Corporations  —  Sales  —  Statute  of  Frauds  —  A  suit 
against  a  person  as  the  agent  of  a  corporation  is  not  a  suit 
against  the  corporation  such  as  would  sustain  an  attachment 
against  the  property  of  the  corporation,  and  where  an  attach- 
ment was  Issued  in  such  action  and  levied  upon  personal  prop- 
erty claimed  by  another  party  under  a  sale  from  the  corporation, 
the  attachment  plaintiffs  cannot  object  to  the  sale  by  the  cor- 
poration on  the  ground  that  it  was  not  accompanied  by  such 
delivery  and  change  of  possession  as  is  required  by  statute  to 
sustain  a  sale  of  personal  property,  as  against  creditors  of  the 
vendor. — ^Hugus  &  Co.  v.  Hardenburg,  464. 

ATTORNEYS'  FEES: 

Indigent  Defendants — Murdei^-TJnder  section  1026  Mills'  Ann. 
Stats.,  fixing  the  maxlmimi  compensation  to  be  paid  by  the 
county  to  an  attorney  appointed  by  the  court  to  defend  an 
Indigent  defendant  charged  with  a  felony,  the  punishment  for 
which  is  confinement  in  the  penitentiary,  at  thirty  dollars,  after 
the  abolishment  of  capital  punishment  for  murder  an  attorney 
appointed  to  defend  an  indigent  defendant  charged  with  murder 
could  only  be  allowed  thirty  dollars  for  his  services. — The  Board 
of  County  Commissioners  of  Lake  County  v.  Glynn,  233. 

Estates  of  Decedents— Claims  Against  Estate — Jurisdiction-^ 
The  county  court  sitting  for  probate  purposes  has  no  juris- 
diction to  allow  a  claim  against  an  estate  for  counsel  fees 
incurred  by  persons  who  had  been  executors  of  the  estate,  after 
they  ceased  to  be  such  executors,  in  defending  their  actions  while 
acting  as  such  executors. — Currier  v.  Johnson  et  al.,  245. 

injunction — Damages — Recovery  on  Bond — ^Attomeys'  fees  in- 
curred prior  to  the  issuance  of  an  Inlunction,  in  resisting  the 
application  for  a  preliminary  writ,  are  not  recoverable  in  an 
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action  upon  the  injunction  bond. — Quinn  et  a1.  v.  The  Baldwin- 
Star  Coal  Co.,  497. 

Same— Attorneys'  fees  incurred  in  preinring  a  motion  to  dis- 
solve an  injunction,  are  recoverable  in  an  action  upon  the 
injunction  bond,  although  plaintiff  in  the  injunction  proceeding 
dissolved  the  injunction  by  dismissing  his  action  before  the 
motion  to  dissolve  was  filed. — lb. 

Sama^In  an  action  for  damages  upon  an  injunction  bond, 
where  plaintiff  recovered  a  verdict  and  judgment  for  a  sum  for 
attorneys'  fees,  Incurred  in  resisting  application  for  temporary 
injunction,  and  in  preparing  a  motion  for  dissolution*  and  the 
evidence  failed  to  apportion  the  fee,  and  there  were  no  means 
of  knowing  how  much  of  the  recovery  was  for  services  performed 
before  the  issuance  of  the  writ,  and  how  much  for  services  per- 
formed after  its  issuance,  the  entire  recovery  must  be  set 
aside. — lb. 

Injunction — Action  Upon  Bond — Counsel  fees  incurred  in  re- 
sisting an  application  for  a  preliminary  writ  of  injuncton  are 
not  recoverable  as  an  element  of  damages  in  an  action  upon 
an  injunction  bond. — Quinn  et  al.  v.  Silka  et  al.,  507. 

BANK  CHECKS:     See  BILLS  AND  NOTES. 

BANKRUPTCY: 

• 

Pieading — Appellate  Practice— Where  an  intervener  in  an  at- 
tachment suit  claiming  the  land  under  a  conveyance  from  the 
attachment  debtor,  against  whom  judgment  had  been  rendered, 
filed  a  petition  in  the  cause  in  the  appellate  court  alleging  that, 
since  the  rendition  of  judgment  therein,  the  defendants  have 
been  declared  bankrupts,  and  discharged  in  bankruptcy,  and 
that  the  debt,  which  was  the  basis  of  the  judgment  in  the  case, 
was  proved  and  allowed  in  the  bankruptcy  proceedings,  and 
that  the  judgment  plaintiff  received  his  pro  rata  share  of  the 
bankrupt  estate,  and  asked  that  the  judgment  be  set  aside,  but 
falls  to  disclose  when  the  petition  in  bankruptcy  was  filed,  the 
petition  will  not  be  considered. — House  v.  Johnson,  524. 

BILLS  AND  NOTES: 

Pleading — Assignments — Estates  of  Decedents — In  an  action 
upon  promissory  notes,  where  the  complaint  alleged  that  they 
were  assigned  to  plaintiff  by  the  executor  of  the  deceased  payee. 
It  was  not  necessary  to  allege  that  the  executor  had  authority 
from  the  probate  court  to  make  the  assignment.  An  allegation 
of  assignment  Implies  a  valid  assignment,  and  upon  issue  Joined 
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will  be  supported  only  by  proof  of  a  valid  assignment. — ^Keen 
V.  Brooks,  165. 

Principal  and  Agent— Indorsement — Authority  of  Agent — Plain- 
tiff, a  mining  company,  was  engaged  in  mining  and  shipping 
ore  to  a  smelting  company.  The  smelting  company  for  each 
shipment  would  mail  to  plaintiff  a  check  drawn  upon  defendant. 
Plaintiff's  bookkeeper,  who  received  these  checks,  was  author- 
ized to  indorse  them  in  blank  and  deposit  them  to  plaintiff's 
credit  in  plaintiff's  bank.  Defendant  had  no  knowledge  of 
the  limitation  upon  the  authority  of  the  agent  to  indorse  the 
checks  only  when  deposited  for  plaintiff's  credit.  Plaintiff's 
said  agent  continued  to  indorse  these  checks,  amounting  to 
several  thousand  dollars  per  month,  for  nearly  a  year  and  a 
half,  and  during  all  that  time  the  books  were  properly  kept 
and  upon  Inspection  would  have  disclosed  any  discrepancy 
between  the  value  of  ore  shipped  and  the  amount  deposited  to 
plaintiff's  credit.  Upon  presentation  of  the  checks  to  defend- 
ant they  were  paid  and  charged  to  the  smelting  company.  Plain- 
tiff's said  agent  indorsed  and  cashed  a  number  of  these  checks 
for  his  own  use  and  appropriated  the  money,  which  checks 
defendant  also  paid.  Held,  that  defendant  was  not  liable  to 
plaintiff  for  the  checks  thus  appropriated  by  plaintiffs  agent, 
and  that  the  fact  that  such  checks  were  indorsed  by  other 
persons  in  blank  following  the  indorsement  by  the  agent  for 
plaintiff  while  the  checks  deposited  in  bank  to  plaintiff's  credit 
were  indorsed  only  by  said  agent  would  not  charge  defendant 
with  notice  of  the  limitation  upon  the  agent's  authority. — ^The 
Wedge  Mines  Go.  v.  The  Denver  National  Bank,  182. 

Bank  Checks  —  Negotiable  Instruments —  Indorsement  —  Sus- 
picious Circumstances — Good  Faith — A  bank  check  is  a  negotia- 
ble instrument  and  an  indorsee  of  such  check  is  presumed  to 
have  received  it  in  good  faith,  and  it  will  not  be  invalidated 
in  the  hands  of  such  indorsee  by  suspicious  circumstances 
attending  its  indorsement  unless  the  circumstances  are  sufficient 
to  show  that  it  was  taken  in  bad  faith. — lb. 

Executors — Resignation — Contracts — An  agreement  to  resign 
as  executor  of  an  estate  in  consideration  of  a  certain  sum  to  be 
paid,  is  an  illegal  contract,  and  a  promissory  note  given  In 
consideration  of  isuch  resignation  will  not  be  enforced. — Cur- 
rier et  al.  V.  Clark,  260. 

Indorsements — Presumptions — i\1ortgage»— In  the  absence  of 
evidence  to  the  contrary,  an  undated  indorsement  of  a  promis- 
sory note  is  presumed  to  have  been  made  at  the  time  and  place 
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of  the  execution  of  the  note;  and  In  an  action  on  the  note  and 
to  foreclose  a  deed  of  trust  given  to  secure  it,  this  presumption 
obtains  against  the  maker  of  the  note,  the  maker  of  the  deed 
of  trust  and  also  against  subsequent  purchasers  of  the  prop- 
erty covered  by  the  deed  of  trust. — Murto,  Admr.  y.  Lemon  et 
al.,  314. 

Same^Evidence— In  an  action  by  the  indorsee  of  a  promis- 
sory note  for  personal  judgment  against  the  maker  and  to  fore- 
close a  deed  of  trust  given  to  secure  it,  the  introduction  in  evi- 
dence of  the  note  with  an  undated  indorsement  by  the  payee, 
presumptively  established  the  nonpajrment  of  the  note  and  its 
assignment  to  plaintiff  at  the  time  of  its  execution;  and  the 
introduction  of  the  trust  deed  presumptively  established  that  it 
had  not  been  released. — lb. 

Mortgages — Release^Foreclosure — Evidence— In  an  action  to 
foreclose  a  deed  of  trust,  a  release  deed  from  the  trustee  to- 
gether with  evidence  that  the  amount  of  the  note  secured  was 
paid  to  the  trustee  prior  to  the  maturity  of  the  note,  was  not 
sufficient  to  constitute  a  defense,  but  defendant  must  also  show 
that  the  trustee  was  authorized  to  receive  payment  of  the  note 
or  to  execute  the  release. — ^Ib. 

Deeds  of  Trust— Release — Payment — ^Where  the  trustee  in  a 
deed  of  trust  was  authorized  by  the  instrument  to  release  the 
deed  of  trust  upon  payment  of  the  note  secured,  a  release  exe- 
cuted without  payment  of  the  note  is  invalid. — ^Ib. 

Deeds  of  Trust — Foreclosure— Laches — ^Where  the  holder  of 
a  note  secured  by  deed  of  trust  brought  an  action  to  foreclose 
within  two  years  after  the  maturity  of  the  note,  he  was  not  guilty 
of  such  laches  as  will  bar  his  recovery  as  against  an  unauthor- 
ized release  l)y  the  trustee. — lb. 

Deeds  of  Trust — Foreclosure — Unauthorized  Release — Fraud — 
Limitation — ^An  action  by  the  holder  of  a  promissory  note  for  per- 
sonal judgment  and  to  foreclose  a  deed  of  trust  securing  the 
same,  and  incidentally  to  cancel  an  unauthorized  release  deed 
executed  by  the  trustee,  is  not  an  action  for  relief  on  the  ground 
of  fraud,  such  as  is  required  to  be  brought  within  three  years 
after  the  discovery  of  the  facts  constituting  the  fraud,  but  the 
action  may  be  brought  at  any  time  within  six  years  from  the 
maturity  of  the  note. — lb. 

Trusts  and  Trustees — ^Where  a  promissory  note  held  in  trust 
was  by  the  trustee  placed  in  the  hands  of  an  attorney  for  col- 
lection, the  trust  would  follow  the  money  so  collected,  and  the 
attorney  making  the  collection  could  not  apply  the  same  on 
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an  individual  indebtedness  of  the  trustee. — Bottom  v.  Barton, 
319. 

Trusts  and  Trustees — Evidence— Evidence  examined  and  held 
sufficient  to  sustain  a  finding  that  a  promissory  note  was  held 
in  trust,  and  that  one  who  received  the  note  from  the  trustee 
received  it  for  collection  and  not  as  a  bona  fide  holder  for  a 
valuable  consideration. — ^Ib. 

Verdicts — In  an  action  upon  a  promissory  note,  where  the  only 
issue  was  as  to  the  delivery  of  the  note,  the  fact  that  in  a  verdict 
for  plaintifT  the  jury  omitted  to  find  the  amount  of  the  recovery, 
worked  no  prejudice  to  defendant. — Buzanes  v.  Frost,  388. 

BILLS  OP  EXCEPTIONS:  See  APPELLATE  PRACTICE. 

BURDEN  OF  PROOF: 

Negligence — Contributory  Negligence — Instructions — ^In  an  ac- 
tion for  damages^  for  personal  injuries  caused  by  defendant's  neg- 
ligence, where  no  contributory  negligence  on  plaintiff's  part 
was  disclosed  by  plaintiff's  evidence,  an  instruction  that  the 
burden  of  proof  was  on  defendant  to  establish  such  contributory 
negligence,  was  proper. — The  City  of  Colorado  Springs  v.  Floyd, 
167. 

Same^Fraud — Presumption — ^In  an  action  of  replevin  by  a 
married  woman  to  recover  goods  and  chattels  levied  on  for  hus- 
band's debts,  there  is  no  presumption  that  her  title  was  acquired 
in  fraud  of  her  husband's  creditors,  and,  if  such  fraud  exists, 
the  burden  of  proof  is  upon  defendant  to  show  it. — Rachofsky  & 
Co.  V.  Benson,  173. 

Life  Insurance— Application — False  Representation — In  an  ac- 
tion upon  a  policy  of  life  insurance,  where  the  complaint  did  not 
mention  the  application,  but  the  application  was  set  out  in  the 
answer  with  an  allegation  of  false  representation  as  to  the  con- 
dition of  applicant's  health,  the  burden  of  proof  is  on  the  defend- 
ant to  show  the  falsity  of  the  representation. — The  Denver  Life 
Ins.  Co.  V.  Crane,  191. 

Laches — Laches  is  a  matter  of  defense,  and  the  burden  of  proof 
is  upon  the  defendant  to  establish  it. — ^Murto,  Admr.,  v.  Lemon 
et  al.,  314. 

CERTIORARI: 

Jurisdiction — ^District  courts  have  Jurisdiction  tr  review  the 
action  of  inferior  courts  and  tribunals  upon  writ  of  certiorari 
only  as  to  the  question  of  Jurisdiction  of  the  inferior  court  or 
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tribunal. — The  City  Council  of  Cripple  Creek  et  al.  v.  Hanley  et 
al.,  390. 

Same— City  Counclle— Conteated  Election— The  diatrlct  court 
had  no  Jurisdiction  on  certiorari  to  review  the  action  of  a  city 
council  in  a  matter  of  contest  of  election  of  its  members,  and  to 
determine  whether  the  action  of  the  council  in  such  contested 
election  was  Justified  by  the  evidence. — ^Ib. 

CHATTEL  MORTGAGES: 

Receivers — Notice— Lis  Pendens — ^Where  a  chattel  mortgage 
was  executed  pending  an  action  against  the  mortgagor  for  the 
appointment  of  a  receiver,  evidence  that  prior  to  the  execution 
of  the  chattel  mortgage  counsel  for  mortgagee  was  present  rep- 
resenting mortgagee  at  the  hearing  of  a  motion  to  discharge  the 
receiver,  and  that  other  counsel  for  mortgagee  prepared  the 
resolution  adopted  by  the  board  of  directors  of  the  mortgagor, 
a  corporation,  authorizing  the  execution  of  the  'chattel  mortgage 
and  recited  in  said  resolution  the  appointment  of  the  receiver, 
was  sufficient  to  show  actual  knowledge  on  the  part  of  the  mort- 
gagee of  the  pendency  of  the  suit  against  the  mortgagor. — Powell 
V.  The  National  Bank  of  Commerce,  57. 

Receivers — Lis  Pendens — Pending  an  action  for  the  recovery 
of  a  debt  and  asking  for  the  appointment  of  a  receiver  to  take 
charge  of  all  of  defendant's  assets,  defendant  executed  a  chat- 
tel mortgage  covering  practically  all  of  its  assets,  the  mortgagee 
having  actual  knowledge  of  the  pendency  of  the  suit.  After  the 
execution  of  the  chattel  mortgage  the  receiver  was  appointed, 
as  prayed  for  in  the  action.  Held,  that  the  order  appointing  the 
receiver  related  back  to  the  time  the  court  acquired  Jurisdiction 
of  the  subject-matter  and  parties,  and  took  precedence  over 
the  chattel  mortgage,  and  the  receiver  was  entitled  to  recover 
possession  of  said  assets  from  the  mortgagee. — lb. 

Foreclosure — Possession — ^In  order  that  a  foreclosure  of  a 
chattel  mortage  shall  be  good  as  against  creditors  of  the  mort- 
gagor, the  possession  taken  by  the  mortgagee  must  be  of  the 
same  character  as  is  required  of  a  purchaser  of  personal  prop- 
erty. — Ankele  v.  Elder,  330. 

Same — Where  a  mortgagee  who  held  a  chattel  mortgage  on 
certain  horses,  harness  and  vehicles  in  a  livery  stable  went  to 
the  stable  and  declared  that  he  took  possession  of  the  same 
under  the  chattel  mortgage,  and  directed  a  hostler  employed  at 
the  stable  to  remain  in  possession  for  him,  but  there  was  no 
removal  or  disturbance  of  the  property,   there  was  no  such 
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change  of  possession  as  is  required  to  support  a  foreclosure  of 
a  chattel  mortgage  as  against  other  creditors  of  the  mortgagor. 
And  the  fact  that  the  mortgagee  owned  the  stable  which  he  had 
leased  to  the  mortgagor,  was  of  no  consequence. — lb. 

Same^Execution — Laches — ^Where  a  mortgagee  attempted  to 
foreclose  a  chattel  mortgage,  but  failed  to  take  possession  of 
the  property,  and  the  mortgagors  made  a  bill  of  sale  of  the  prop- 
erty to  the  mortgagee,  who  made  a  bill  of  sale  to  one  of  the 
mortgagors  and  took  another  chattel  mortgage  on  the  same 
property,  which  was  recorded,  the  foreclosure  and  bills  of  sale 
were  void  as  to  creditors  asserting  their  rights  with  diligence, 
but  as  to  creditors  who  had  an  execution  issued  and  placed  in 
the  hands  of  the  shcrifT  more  than  a  month  before  the  attempted 
foreclosure,  with  direction  to  the  sheriff  not  to  levy,  and  which 
was  not  levied  on  the  property  until  more  than  a  month  after  the 
record  of  the  second  chattel  mortgage,  the  foreclosure  and  sec- 
ond chattel  mortgage  were  valid. — lb. 

Pledge— Corporations — Capital  Stock— Where  a  landowner  exe- 
cuted a  deed  of  trust  to  land,  and  a  certain  number  of  shares 
of  the  capital  stock  of  a  ditch  company,  and  at  the  same  time 
made  a  separate  assignment  of  the  shares  to  the  trustee,  as  col- 
lateral security  for  the  debt,  and  provided  in  said  contract  of 
assignment  that  if  the  shares  be  not  redeemed  they  should  be 
sold  in  connection  with  the  real  estate  described  In  the  trust 
deed,  and  the  ditch  company  Issued  and  delivered  to  such  trustee 
a  certificate  of  stock  for  the  number  of  shares  assigned,  the 
transaction  was  a  pledging  of  the  stock,  as  collateral  security  for 
the  debt,  and  not  a  chattel  mortgage,  and  the  statute  limiting 
the  time  of  the  validity  of  chattel  mortgage  was  not  applicable. 
— ^Richardson  et  al.  v.  The  Longmont  Supply  Ditch  Co.,  483. 

CITIES  AND  TOWNS: 

Negligence^Personal  Injuriea — Notice— Where  a  person  was 
injured  by  slipping  and  falling  on  snow  and  ice  on  a  sidewalk 
in  the  city  of  Denver,  a  notice  to  the  city  that  such  person 
"slipped  and  fell,"  but  which  f^ils  to  state  that  he  slipped  and 
fell  upon  snow  and  ice,  is  an  insufficient  notification  of  how  the 
injury  occurred  to  constitute  a  compliance  with  the  require- 
ments of  the  charter  of  the  city  of  Denver,  which  provides  that 
before  the  city  shair  be  liable  for  damages  for  such  an  Injury, 
notice  in  writing  shall  be  given  the  city  within  thirty  days,  stat- 
ing fully  "when,  where  and  how  the  injuries  occurred."— Stoors 
V.  The  City  of  Denver,  159. 
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Negligence  —  Defective  Streets  —  instruetione  —  In  an  action 
against  a  city  for  damages  for  injuries  caused  by  a  defective 
street,  an  instruction  tliat  assumed  knowledge  by  plaintiff  of 
such  defect,  where  there  was  no  evidence  of  such  knowledge, 
was  faulty,  but  it  was  a  fault  of  which  defendant  could  not 
complain. — ^The  City  of  Colorado  Springs  v.  Floyd.  167. 

Negligence— Safe  Streets — Instructions — ^In  an  action  against 
a  city  for  damages  for  injuries  caused  by  a  defective  street, 
an  instruction  which  told  the  Jury  that  it  was  the  duty  of  defend- 
ant to  keep  its  streets  in  a  safe  condition  for  travel,  instead  of 
telling  them  its  duty  was  only  to  keep  them  in  a  reasonably  safe 
condition,  was  not  prejudicial  where  it  conclusively  appeared 
from  the  evidence  that  the  street  at  the  place  where  the  injury 
occurred  was  not  in  a  reasonably  safe  condition  for  travel,  and 
that    defendant  had  knowledge  of  such  condition. — lb. 

Negligence— Dangerous  Streets — Instructions— In  an  action 
against  a  city  for  damages  for  personal  injuries,  where  the  evi- 
dence conclusively  showed  that  the  street  was  unnecessarily 
obstructed  by  ice  caused  by  an  improperly  placed  hydrant  and 
that  plaintiff  was  compelled  to  cross  the  ice  to  reach  the  street 
car,  and  there  was  no  evidence  that  snow  or  sleet  had  caused 
such  ice,  instructions  that  assumed  that  there  was  evidence 
from  which  the  Jury  might  find  that  the  street  was  not  unneces- 
sarily obstructed,  that  the  ice  was  caused  by  sleet  or  melting 
snow,  and  that  it  might  easily  have  been  avoided  by  plaintiff, 
would  have  been  erroneous  and  were  properly  refused. — lb. 

Ordinances — Charter— City  Offlcera — inspection  of  Buildings* 
A  city  ordinance  creating  a  department  for  the  inspection 
of  buildings  and  placing  it  on  the  same  footing  with  other  execu- 
tive departments  of  the  city,  was  abrogated  by  a  subsequent 
city  charter  which  established  and  defined  the  city's  executive 
departments,  and  committed  to  the  department  of  public  health 
and  safety  the  inspection  of  buildings,  and  the  department  of 
inspection  of  buildings  as  created  by  the  ordinance  ceased  to 
exist  and  the  official  position  at  the  head  of  the  department, 
called  the  inspector  of  buildings,  was  abolished. — Cutshaw  v. 
The  City  of  Denver,  341. 

Same — Where  a  city  ordinance  creating  a  department  for  the 
Inspection  of  buildings,  with  an  official  at  its  head  called  the  in- 
spector of  buildings,  was  abrogated  by  a  subsequent  city  charter 
which  established  and  defined  the  executive  departments  of  the 
city,  and  committed  to  the  department  of  public  health  and 
safety  the  inspection  of  buildings  as  a  bureau  of  inspection,  the 
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department  of  Inspection  as  created  by  the  ordinance  did  not 
survive  as  the  bureau  of  inspection  as  established  by  the  charter, 
and  the  building  inspector  at  the  head  of  the  department  of  in- 
spection did  not  become  the  commissioner  of  inspection  at  the 
head  of  the  bureau  of  inspection. — lb. 

Same — ^Where  a  city  charter  created  a  bureau  of  inspection, 
one  of  the  various  duties  of  ^hlch  was  the  Inspection  of  build- 
ings, and  the  commissioner  at  the  head  of  the  bureau  was  author- 
ized to  appoint  his  own  atisistants,  another  charter  provision 
authorizing  the  city  council  to  provide  for  the  inspection  and 
regulation  of  buildings,  did  not  authorize  the  council  to  provide 
for  the  appointment  of  some  other  person  than  the  commissioner 
and  his  assistants  to  perform  the  duty  of  inspection  of  build- 
ings.— lb. 

Same— Where  a  city  charter  vests  the  executive  power  of  a 
city  in  a  number  of  officers  to  be  elected  by  the  people,  and  cer- 
tain named  commissioners  and  superintendents  to  be  appointed 
by  the  mayor,  and  such  other  boards  and  officers  to  be  appointed 
by  the  mayor  as  should  be  provided  by  ordinance  not  incon- 
sistent with  the  charter  provisions,  the  other  officers  authorized 
to  be  provided  for  by  ordinance  must  be  officers  belonging  to 
the  same  general  class  or  rank  as  those  enumerated  in  the  char- 
ter, and  would  not  authorize  the  city  council  to  provide  for  a 
mere  assistant  to  an  official,  where  the  charter  authorized  the 
official  to  appoint  his  own  assistants. — lb. 

Same— Where  a  city  charter  made  the  mayor  head  of  the  de- 
partment of  public  health  and  safety,  to  which  department  was 
committed  the  bureau  of  inspection,  headed  by  a  commissioner 
of  inspection,  a  general  charter  provision  authorizing  the  heads 
of  departments  to  appoint  all  subordinate  officers  and  employees 
of  their  respective  departments,  would  not  authorize  the  mayor 
to  appoint  an  assistant  to  the  commissioner  of  Inspection  where, 
there  was  a  special  charter  provision  authorizing  such  commis- 
sioner, with  the  approval  of  the  mayor,  to  appoint  his  own  assist- 
ants.— lb. 

Same— A  provision  in  a  city  charter  authorizing  the  city 
council  to  provide  for  the  employment  of  such  clerks  and  other 
persons  in  any  of  the  departments  of  the  city  government  as  the 
exigencies  of  the  public  service  may  demand,  must  be  construed 
to  apply  only  to  cases  where  no  provision  is  made  by  the  char- 
ter, and  would  not  authorize  the  council  to  provide  for  an  assist- 
ant to  the  commissioner  of  Inspection  where  the  charter  author- 
ized such  commissioner  to  appoint  his  own  assistants. — lb. 

36 
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City  Councllt— Contested  Elections — Jurisdiction— Constitu- 
tional l^w — Section  4490  Mills'  Ann.  Stats.,  conferring  upon  city 
councils  jurisdiction  to  determine  the  election  and  qualification 
of  their  own  members,  is  constitutional. — City  Council  of  Cripple 
Creek  et  al.  v.  Hanley  et  al.,  390. 

City  Councils— Contested  Election — ^The  district  court  had 
no  Jurisdiction  on  certiorari  to  review  the  action  of  a  city 
council  in  a  matter  of  contest  of  election  of  its  members,  and 
to  determine  whether  the  action  of  the  council  in  such  con- 
tested election  was  justified  by  the  evidence. — ^Tb. 

City  Councils— Contested  Election — Mandamus — ^Where  a  city 
council  in  a  contest  for  the  seat  of  one  of  its  members  by  reso- 
lution unseated  the  contestee  who  had  received  the  certificate 
of  election  and  qualified,  and  seated  in  his  stead  the  contestor. 
and  the  contestor  entered  upon  the  discharge  of  his  duty  as  a 
member  of  the  council,  an  action  of  mandamus  would  not  lie 
against  the  other  members  of  the  city  council  to  compel  them  to 
restore  the  contestee  to  his  position  as  a  member  of  the  council. 
— The  City  Council  of  Cripple  Creek  et  al.  v.  The  People  es 
rel.  Ferguson,  399. 

Ordinances — Intoxicating  Liquors — ^An  ordinance  of  an  incor- 
porated town  which  absolutely  prohibits  the  giving  away  of  in- 
toxicating liquor  in  certain  designated  places  within  the  town, 
amongst  which  are  placed  of  traffic  and  public  resort,  is  within 
the  authority  delegated  the  town  by  the  legislature,  and  to  con- 
stitute a  violation  of  such  ordinance  it  is  not  necessary  that  the 
liquor  be  given  away  for  the  purpose  of  profit  or  gain. — ^Litch  v. 
The  People  ex  rel.  The  Town  of  Sterling,  421. 

Negligence  —  Defective  Sidewalk  —  Evidence  —  In  an  action 
against  a  city  for  damages  for  personal  injuries  to  plaintiff 
caused  by  slipping  and  falling  upon  ice  and  snow  accumulated 
on  defendant's  sidewalk,  the  evidence  examined  and  held  suffi- 
cient to  require  the  submission  to  the  Jury  of  the  questions  of 
defendant's  negligence  and  plaintiff's  contributory  negligence. — 
The  City  of  Denver  v.  Strobridge,  435. 

Personal  Injuries— Notice— Under  section  9.  article  IX,  of  the 
charter  of  the  city  of  Denver  (Session  Laws  1S93,  p.  233),  requir- 
ing notice  to  be  giv^i  the  city  by  any  person  injured  upon 
any  of  the  streets,  avenues,  alleys,  sidewalks  or  other  public 
places,  within  thirty  days  after  receiving  such  injury,  before  the 
city  shall  be  liable  for  damages,  if  such  notice  is  sufficiently  full 
as  to  the  cause  of  injury  so  that  miided  by  it.  the  cttv  can 
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Investigate  the  question  of  Its  liability,  then  the  notice  is  suffi- 
cient.— The  City  of  Denver  v.  Bradbury,  441. 

Same^In  an  action  against  the  city  of  Denver  for  damages  for 
personal  injuries  to  plaintlfP  alleged  to  have  been  caused  by 
falling  into  a  covered  hole  or  pitfall  In  the  sidewalk,  a  notice 
served  on  defendant,  within  the  time  required,  giving  date  and 
place  of  accident,  and  its  cause  a  pitfall  into  which  plaintiff 
stepped,  was  sufficient. — lb. 

Liability  for  Injuries— Governmental  Functiona — ^A  mimicipal 
corporation  is  not  liable  In  damages  for  injuries  caused  by  the 
failure  or  negligence  of  its  officers  in  the  exercise  of  govern- 
mental functions. — ^Veraguth  v.  The  City  of  Denver,  473. 

Same — Failure  to  Require  Ash-pit — An  ordinance  of  a  city 
requiring  all  owners  of  buildings  to  furnish  a  safe  receptacle  for 
ashes,  and  prohibiting  the  deposit  of  ashes  anywhere  except 
in  such  ash-pit,  is  public  in  Its  nature,  and  its  enforcement  by 
the  officers  of  the  city  is  a  governmental  function;  and  where 
the  owner  of  a  building  failed  to  furnish  an  ash-pit,  and  hot  ashes 
were  deposited  in  an  open  hole  dug  In  the  ground  on  the  prem- 
ises, into  which  a  child  fell  and  was  burned,  the  city  is  not 
liable  in  damages  for  the  injury. — lb. 

Same — Nuisance — An  open  ash-pit,  dug  in  the  ground  on 
inclosed  private  premises,  is  not  a  public  nuisance  so  as  to  make 
the  city  liable  in  damages  for  injuries  to  a  child,  caused  by  fall- 
ing into  such  pit  and  being  burned.— lb. 

COLLATERAL  ATTACK:     See  JUDGMENTS. 

COMMISSION:     See  PRINCIPAL  AND  AGENT. 

CONSTITUTIONAL  LAW: 

Mechanics'  Liens — Freedom  of  Contract — The  provisions  of 
the  mechanics'  lien  law  of  1893  (Session  Laws  1893,  chapter  117), 
prescribing  the  form  of  contract  which  must  be  entered  into  and 
recorded  by  the  owner  and  contractor  to  enable  the  contractor 
to  secure  a  Hen  for  himself,  and  the  owner  to  confine  the  lia- 
bilities to  which  his  property  may  be  subjected  to  the  contract 
price,  do  not  interfere  with  the  constitutional  right  of  the  citizen 
to  contract  as  his  interest  may  demand,  and  are  not  repugnant 
to  the  provisions  of  the  constitution  guaranteeing  to  citizens 
the  right  of  acquiring,  possessing  and  protecting  property,  inhib- 
iting the  enactment  of  laws  impairing  the  obligation  of  contracts 
or  depriving  any  person  of  life,  liberty  or  property  without  due 
process  of  law. — The  Chicago  Lumber  Co.  et  al.  v.  Newcomb  et 
al.,  265. 
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Same— The  proyision  of  the  mechanics'  lien  law  (Session  Laws 
1893,  chapter  117),  which  gives  to  persons  furnishing  material 
or  performing  labor  for  the  principal  contractor  a  lien  against 
the  property  of  the  owner  for  the  full  value  of  their  material  or 
labor,  regardless  of  the  contract  price,  if  the  owner  disregards 
the  provisions  of  the  statute  with  reference  to  the  contract,  does 
not  interfere  with  any  of  his  constitutional  rights,  nor  subject 
him  to  a  penalty  for  exercising  such  rights. — lb. 

Mechanics'  Liene— Vaiidity  of  Law — Principal  and  Agent— 
The  fact  that  the  mechanics'  lien  law  (Session  Laws  1893,  chap- 
ter 117)  makes  the  contractor  the  agent  of  the  owner  for  the 
purpose  of  the  act,  does  not  invalidate  the  statute. — lb. 

Mechanics'  Llene^Title  of  Apt — ^The  title  of  the  mechanics' 
lien  act  (Session  Laws  1893,  chapter  117),  which  is  "An  act  to 
secure  liens  to  mechanics  and  others,"  is  sufficient  to  embrace 
the  provisions  granting  liens  to  other  persons  than  mechanics, 
and  the  act  contains  but  one  subject. — ^Ib. 

Court  Reports— Publication — Contracts — ^The  publication  of  the 
opinions  of  the  supreme  court  and  court  of  appeals  is  not  the 
publication  of  "department  reports"  within  the  meaning  of 
section  29,  article  V,  of  the  constitution,  which  requires  the 
printing,  binding  and  distribution  of  department  reports  to  be 
performed  under  contract  to  be  given  to  the  lowest  responsible 
bidder,  and  the  phrase  "and  other  printing  and  binding,"  which 
follows  the  provision  for  the  printing  of  department  reports,  must 
be  construed  to  mean  other  printing  and  binding  of  the  same 
kind  and  character  as  that  enumerated  in  the  section  and  would 
not  Include  the  reports  of  the  opinions  of  the  appellate  courts.— 
Gillette  V.  Peabody  et  al.,  356. 

City  Councils  —  Contested  Elections  —  Jurisdiction  —  Section 
4490  Mills'  Ann.  Stats.,  conferring  upon  city  councils  Jurisdiction 
to  determine  the  election  and  qualification  of  their  own  mem- 
bers, is  constitutional. — ^The  City  Ck>uncil  of  Cripple  Creek  et 
al.  V.  Hanley  et  al.,  390. 

Juries  —  Verdict  by  Three-fourths  —  Instructions  —  Waiver  — 
Where  a  party  to  a  civil  action  requested  the  court  to  instruct 
the  Jury  that  three-fourths  of  their  number  might  return  a 
verdict,  he  cannot,  in  the  appellate  court,  object  to  such  verdict 
on  the  ground  that  the  statute  authorizing  three-fourths  of  the 
number  of  Jurors  to  return  a  verdict,  is  unconstitutional. — Hugus 
&  Co.  V.  Hardenburg,  464. 
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Appellate  Practice — Bill  of  Exceptlona— -Abstract  of  Record — 

An  asBignment  of  error  baaed  on  the  ruling  of  the  court  deny- 
ing an  application  for  continuance,  will  not  be  considered  where 
the  abstract  of  record  fails  to  show  that  an  exception  was  taken 
to  the  ruling  of  the  court  and  preserved  hy  bill  of  exceptions. — 
Oarlin  v.  Freeman  et  al.,  334. 

CONTRACTS: 

Oil  Leaae^Forfelture— State  Land  Board — ^The  state  board 
of  land  commissioners  executed  a  lease  to  certain  state  land, 
giving  the  lessee  the  exclusive  right  to  mine  for  oil  and  gas 
for  a  term  of  twenty  years.  The  lessee  agreed  to  give  to  the 
state  a  certain  per  cent,  of  the  oil  and  gas  produced,  and  obli- 
gated itself  to  begin  boring  within  two  months,  and  to  bore  two 
wells  of  an  agreed  depth  within  eighteen  months  unless  oil 
was  sooner  found  in  passing  quantities.  In  case  the  two  wells 
were  sunk  as  agreed  and  proved  nonproductive,  the  lessee  agreed 
to  pay  to  the  state  $50.00  per  annum  as  a  rental  forfeiture,  to 
continue  until  such  time  as  the  drilling  of  the  new  well  or  wells 
should  be  commenced,  and  the  failure  to  pay  such  forfeiture  to 
render  the  lease  null  and  void.  The  lessee  at  once  began  work, 
and  the  first  year  sank  three  wells  the  required  depth,  and  the 
next  year  sank  a  fourth  with  the  result  that  oil  was  found  in 
small  quantities  in  one  well,  but  all  of  them  proved  nonpaying. 
A  little  more  than  two  years  from  the  date  of  the  lease,  lessee 
drew  the  casing  from  the  wells  and  abandoned  them,  and  for 
four  years  did  nothing  more  towards  searching  for  oil.  Held, 
that  the  lessee,  by  abandoning  its  search  for  oil  and  failing  to 
prosecute  the  same  with  diligence,  had  forfeited  its  rights  under 
the  lease,  and  the  land  board  had  a  right,  without  notice  to  the 
lessee,  to  declare  the  lease  forfeited  and  to  lease  the  same  land 
to  another  party. — The  Florence  Oil  and  Refining  Co.  v.  Orman 
et  al.,  79. 

Mechanics'  Llene— Material  Furnished — Intention — A  lien  can- 
not be  maintained  against  the  owner  of  a  building  for  materials 
used  in  its  construction  that  were  furnished  the  contractor  in 
his  own  name^  when  the  material  man  had  no  knowledge  of  any 
contract  relations  existing  between  the  contractor  and  owner,  or 
of  the  particular  building  to  be  constructed,  but  intended  to  hold 
the  lien  upon  whatever  building  the  materials  might  be  used  in. — 
The  Tabor-Pierce  Lumber  Co.  v.  The  International  Trust  Co..  108. 

Mechanics'  Liens — Date  of  Contract  Fixes  Legal  Right— Where 
the  contract  under  which  a  sub-contractor  claimed  a  mechanic's 
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Hen  was  entered  Into  prior  to  the  time  the  Mechanics'  Liens 
statute  of  1899  went  into  effect,  he  must  proceed  under  the 
law  of  1893,  although  the  hulldlng  was  finished  and  his  state- 
ment filed  after  the  law  of  1899  went  into  effect — lb. 

Parol  Evidence  to  Contradict  Written  Contract — ^When  the 
parties  to  an  agreement  have  reduced  it  to  writing,  in  such 
form  as  to  import  a  valid  legal  obligation,  complete  and  unam- 
biguous in  its  terms,  with  no  uncertainty  as  to  the  extent  of  the 
obligation,  it  is,  in  the  absence  of  fraud,  accident  or  mistake, 
conclusively  presumed  that  the  writing  constitutes  the  whole 
engagement  of  the  parties,  and  no  extrinsic  evidence  of  prior 
or  contemporaneous  negotiations  between  the  parties  is  admis- 
sible to  vary  or  qualify  the  written  contract  either  in  its  terms 
or  legal  Import. — The  Oil  Creek  Gold  Mining  Co.  v.  Fairbanks, 
Morse  &  Co.,  142. 

Warranties — Where  a  written  contract  contains  certain  express 
warranties,  no  other  or  further  warranties  will  be  implied  by 
law. — lb. 

Warranties — Particular  Purposes — ^Where  a  known,  described 
and  definite  article  is  ordered  of  a  manufacturer,  and  is  actually 
supplied  as  ordered,  there  is  no  implied  warranty  that  it  will 
answer  the  purpose  of  the  buyer,  although  it  was  ordered  for  a 
particular  purpose. — lb. 

Appellate  Practice — Evidence^ Abstract  of  Record — ^Assign- 
ment of  Error — An  assignment  of  error  based  on  the  admission 
of  improper  evidence  in  relation  to  a  written  contract  will  not  be 
considered  where  the  written  contract  is  not  presented  in  the 
abstract  of  record. — Merriner  v.  Jeppson  et  al.,  218. 

Same — ^An  assignment  of  error  based  on  the  construction  of  a 
written  contract  will  not  be  considered  where  the  contract  is 
not  presented  by  the  bill  of  exceptions. — lb. 

Evidence — Wages — In  an  action  for  wages,  in  the  absence  of 
an  express  contract  fixing  the  compensation  to  be  paid,  testimony 
of  competent  witnesses  as  to  the  value  of  services  rendered  is 
proper. — lb. 

Appellate  Practice — Instructions — Abstract  of  Record-— An  as- 
signment of  error  based  on  instructions  given  relative  to  a  writ- 
ten contract  will  not  be  considered  where  the  contract  is  not 
presented  in  the  abstract  of  record. — lb. 

Contracts — Consideration — Illegality — ^Where  a  contract  which 
is  entire  is  based  partly  upon  an  illegal  consideration  and  the 
illegal  part  cannot  be  separated  from  the  balance  of  the  con- 
tract, the  entire  contract  is  void. — Currier  et  al.  v.  Clark,  250. 
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Same — Executors — Resignation — Bilia  and  Notaa— An  agree- 
ment to  resign  as  executor  of  an  estate  in  consideration  of  a 
certain  sum  to  be  paid,  is  an  illegal  contract,  and  a  promissory 
note  given  in  consideration  of  such  resignation  will  not  be 
enforced. — lb. 

Meclianics'  Liens— Constitutionaiity — Freedom  of  Contract — 
The  provisions  of  the  mechanics'  lien  law  of  1893  (Session  Laws 
1893,  chapter  117),  prescribing  the  form  of  contract  which  must 
be  entered  into  and  recorded  by  the  owner  and  contractor  to 
enable  the  contractor  to  secure  a  lien  for  himself,  and  the 
owner  to  confine  the  liabilities  to  which  his  property  may  be 
subjected  to  the  contract  price,  do  not  interfere  with  the  oonsti- 
tutional  right  of  the  citizen  to  contract  as  his  interest  may 
demand,  and  are  not  repugnant  to  the  provisions  of  the  consti- 
tution guaranteeing  to  citizens  the  right  of  acquiring,  possessing 
and  protecting  property,  inhibiting  the  enactment  of  laws  impair- 
ing the  obligation  of  contracts  or  depriving  any  person  of  life, 
liberty  or  property  without  due  process  of  law. — ^The  Chicago 
Lumber  Co.  et  al.  v.  Newcomb  et  al.,  265. 

Same — ^The  provision  of  the  mechanics'  lien  law  (Session  Laws 
1893,  chapter  117)  which  gives  to  persons  furnishing  material 
or  performing  labor  for  the  principal  contractor  a  lien  against 
the  property  of  the  owner  for  the  full  value  of  their  material  or 
labor,  regardless  of  the  contract  price,  if  the  owner  disregards 
the  provisions  of  the  statute  with  reference  to  the  contract,  does 
not  interfere  with  any  of  his  constitutional  rights,  nor  subject 
him  to  a  penalty  for  exercising  such  rights. — ^Ib. 

Mechanics'  Liens — Notice  — The  contract  required  by  the 
mechanics'  lien  law  (Session  Laws  1893,  chapter  117)  to  bw 
recorded  in  order  to  limit  the  amount  of  the  liens  to  which  thtr 
owner's  property  is  subject  to  the  amount  of  the  contract  price, 
is  a  contract  the  terms  of  which  are  contained  in  the  statute, 
and  if  the  contract  varies  from  the  statutory  contract  in  any 
material  particular,  it  would  not  affect  the  rights  of  Hen  claim- 
ants, and  it  is  immaterial  whether  or  not  they  had  knowledge 
of  it— lb. 

Same— Statement  of  Claim — ^That  provision  of  the  mechanics' 
lien  statute  (Session  Laws  1893,  chapter  117)  which  requires 
the  lien  claimant  to  incorporate  the  terms  and  conditions  of  his 
contract  into  his  lien  statement,  must  be  construed  as  havin^^ 
reference  only  to  the  principal  contractor  and  not  to  sub-con- 
tractors, material  men  and  laborers. — lb. 

Principal  and  Agent — Evidence— An  allegation  by  plaintiff  that 
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defendant  received  plaintiff's  money,  which  he  agreed  to  invest 
in  mining  stocks  and  pay  plaintiff  one-half  of  the  profits,  and 
in  case  of  loss  defendant  was  to  bear  it  alone,  was  not  supported 
by  evidence  that  defendant,  acting  on  behalf  of  plaintiff,  made 
such  contract  with  a  stockbroker  which  plaintiff  afterwards 
ratified. — Sherman  v.  Jones,  Admr.  of  Reed's  Estate,  281. 

Fraudulent  Representationa— Public  Policy — ^A  contract,  to  be 
contrary  to  public  policy,  must  be  one  the  performance  of  which 
would  in  some  way  have  a  tendency  to  work  injury  to  the 
public.  A  contract  is  not  void  as  contrary  to  public  policy 
because  it  was  procured  by  fraudulent  representations. — ^The 
Pikers  Peak  Paint  Co.  v.  Masury  &  Son,  286. 

Sales — Fraudulent  Representationa — Rescisslofi — ^Where  a  pur- 
chase of  goods  has  been  induced  by  fraudulent  representations, 
the  purchaser  may,  upon  the  discovery  of  the  fraud,  rescind  the 
sale  and  return  the  goods  to  the  vendor;  but  the  rescission  must 
be  entire.  The  sale  cannot  be  affirmed  in  part  and  rescinded  In 
part — lb. 

Same — Damages — ^Where  a  purchase  of  goods  was  induced  by 
fraudulent  representations,  the  purchaser  may  retain  the  goods 
and  claim  compensation  for  damages,  the  measure  of  which 
would  be  the  difference  between  the  actual  value  of  the  goods 
and  what  they  would  have  been  worth  if  the  representations 
had  been  true;  but  the  purchaser  cannot  sell  the  goods,  retain 
the  money  and  repudiate  his  indebtedness  on  the  ground  that 
the  contract  was  void  as  against  public  policy. — lb. 

Mortgages— Extension  of  Time— Liability  of  Grantee  of  Mort- 
gagor— ^Where  a  purchaser  of  the  equity  of  redemption  of  mort- 
gaged premises,  upon  whom  rested  no  obligation  to  pay  the  mort- 
gage debt  or  the  interest  thereon,  agreed  with  the  owner  of  the 
mortgage  to  pay  Interest  on  the  debt  at  a  stipulated  rate,  together 
with  the  taxes  on  the  property,  and  to  perform  the  covenants  con- 
tained in  the  mortgage  in  consideration  of  the  extension  of  the 
time  of  payment  by  the  owner  of  the  mortgage,  the  contract 
designating  a  place  for  payment  of  both  principal  and  interest, 
said  grantee  did  not  thereby  assume  and  become  personally  liable 
for  the  principal  of  the  mortgage  debt. — Crebbln  v.  Shlnn  et  al., 
302. 

Constitutional  Law — Court  Reports— Publication — ^The  publica- 
tion of  the  opinions  of  the  supreme  court  and  court  of  appeals 
is  not  the  publication  of  "department  reports"  within  the  mean- 
ing of  section  29,  article  V,  of  the  constitution,  which  requires 
the  printing,  binding  and  distribution  of  department  reports  to 
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be  perfonned  under  contract  to  be  given  to  the  lowest  respon- 
sible bidder,  and  the  phrase  "and  other  printing  and  binding/' 
which  follows  the  provision  for  the  printing  of  department 
reports,  must  be  construed  to  mean  other  printing  and  binding 
of  the  same  kind  and  character  as  that  enumerated  in  the  sec- 
tion and  would  not  include  the  reports  of  the  opinions  of  the 
appellate  courts. — Gillette  v.  Peabody  et  al.,  356. 

Court  Reports — Publication — Discretion  of  Commission — ^The 
act  providing  for  the  publication  of  the  reports  of  the  opinions 
of  the  supreme  court  and  court  of  appeals  (Session  Laws  1891, 
page  369),  vests  in  the  commission  a  discretion  of  determining 
what  terms  are  most  advantageous  to  the  state  and  public,  and 
in  the  absence  of  fraud  such  discretion  is  not  subject  to  control 
by  the  courts. — lb. 

Same^Advertisement — Bids — Proposals — Discrimination — ^In  a 
bid  for  the  publication  of  the  opinions  of  the  court  of  appeals, 
the  proposals  must  conform  to  the  offer  in  the  advertisement; 
but  a  bid  which  otherwise  conformed  to  and  met  the  require- 
ments of  law  and  responded  to  the  advertisement  was  not  vitiated 
by  a  statement  of  the  bidder  attached  thereto  that,  if  the  con- 
tract should  be  awarded  to  him,  the  work  would  be  done  within 
the  state  and  by  union  labor,  as  such  statement  constituted  no 
part  of  the  proposal,  and 'the  awarding  of  a  contract  upon  such 
bid  was  not  a  discrimination  between  different  classes  of  citizens 
by  the  commission. — lb. 

Court  Reports  —  Publication  —  Awarding  —  Jurisdiction  —  The 
courts  have  no,  authority  to  inquire  into  the  grounds  upon 
which  the  commission  acted  in  awarding  the  contract  to  publish 
the  opinions  of  the  court  of  appeals. — ^Ib. 

Contracts — Lease — Sinking  Sliaft — Time— Forfeiture — ^A  mining 
lease  for  two  years  from  January  1,  1900,  required  the  lessee  to 
sink  a  shaft  200  feet  during  the  term  of  the  lease — 100  feet  to 
be  completed  on  or  before  January  1,  1901;  and  provided  that 
a  failure  to  keep  any  or  all  agreements,  express  or  implied,  in 
the  lease,  should  work  a  forfeiture  thereof.  Held,  that  the 
agreement  to  complete  100  feet  of  the  shaft  on  or  before  Janu- 
ary 1,  1901,  was  of  the  essence  of  the  contract,  and  a  failure  to 
complete  said  100  feet  on  said  day  worked  a  forfeiture  of  the 
lease. — The  Montrozona  Oold  Mining  Co.  et  al.  v.  Thatcher,  371. 

Same— Where  a  mining  lease  obligated  the  lessee  to  sink  a 
shaft  100  feet  on  or  before  a  certain  day  named,  one  year  from 
beginning  of  the  lease,  upon  penalty  of  forfeiture  of  the  lease, 
and  the  work  of  sinking  the  shaft  was  not  commenced  for  nearly 
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nine  months  and  was  completed  nine  days  after  the  expiration 
of  the  time,  the  fact  that  the  lessee  in  sinking  the  shaft 
encountered  running  ground  which  he  had  not  anticipated,  but 
for  which  running  ground  he  would  have  completed  the  work 
on  time,  would  not  relieve  him  from  the  forfeiture. — Ih. 

Game — ^Where  a  mining  lease  obligates  the  lessee  to  sink  a 
shaft  a  certain  depth  on  or  before  a  certain  day,  upon  penalty 
of  forfeiture  of  the  lease,  a  substantial  compliance  with  the 
agreement,  or  a  compliance  after  the  expiration  of  the  time  limit, 
will  not  relieve  the  lessee  from  the  penalty  of  forfeiture  of  the 
lease. — ^Ib. 

Same— Where  the  lessee  of  a  mine  obligated  himself  to  sink 
a  shaft  a  certain  depth  on  or  before  a  certain  date,  upon  penalty 
of  forfeiture  of  the  lease,  and  by  reason  of  his  failure  to  com- 
plete the  shaft  within  the  time,  the  lease  was  forfeited,  but  the 
lessee  continued  to  mine  the  property  claiming  that,  having  sub- 
stantially complied  with  the  contract  by  completing  the  shaft  a 
few  days  after  the  expiration  of  the  time,  the  lease  was  not 
forfeited,  the  lessee  after  such  forfeiture  was  not  a  wil'ful  tres- 
passer, and  upon  an  accounting  between  him  and  the  lessor  for 
ore  taken  out  after  the  forfeiture,  the  lessee  should  be  allowed 
the  cost  of  mining  the  ore. — lb. 

Principal  and  Agent — Commission — ^Statute  of  Frauds— Where 
plaintiff,  at  the  request  of  defendant,  procured  for  him  certain 
mining  claims  which  plaintiff  first  took  title  to  in  his  own 
name  and  then  conveyed  them  to  defendant  with  an  agree- 
ment that  when  the  claims  were  sold  plaintiff  was  to  receive 
one-half  of  the  proceeds  as  his  compensation,  the  agreement  to 
pay  plaintiff  one-half  the  proceeds  of  sale  was  not  such  con- 
tract as  is  required  by  the  statute  of  frauds  to  be  in  writing. — 
Huff  V.  Hardwlck,  416. 

Forfeiture— Rescission — ^A  deed  to  mining  property  was  p'aced 
in  escrow  with  an  agreement  that  it  should  be  delivered  to  the 
grantee  if  he  should  make  certain  stipulated  payments,  but 
upon  failure  of  the  grantee  to  make  the  payments  to  be  returned 
to  the  grantor,  and  the  agreement  further  provided  for  the  for- 
feiture of  all  payments  made  by  the  grantee  In  case  of  his  fail- 
ure, also  for  the  payment  of  certain  royalties  on  all  ores  taken 
from  the  mine  by  the  grantee.  Held,  that  a  failure  of  the 
grantee  to  make  the  payments  and  a  demand  by  the  grantor  for 
the  return  of  the  deed,  forfeited  the  right  of  the  grantee  to 
purchase  the  property  but  did  not  rescind  the  contract,  and  the 
grantor  might  proceed  upon  the  contract  in  an  action  to  recover 
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of  the  grantee  the  royalties  due  thereon. — ^Frank  v.  Bauer  et  al., 
446. 

Mines  and  Mining — Royalties— Smelter  Returns— -In  a  contract 
to  pay  royalties  upon  the  "mint  or  smelter  returns"  of  all  ores 
to  be  removed  from  a  mine,  where  the  parties  to  the  contract 
construed  it  by  paying  royalty  on  the  value  of  the  or^  at  the 
smelter,  less  the  smelting  charges;  in  the  absence  of  other  evi- 
dence the  court  will  adopt  such  construction  as  the  meaning 
of  "mint  or  smelter  returns"  in  the  contract,  rather  than  the 
value  of  the  ore  after  deducting  smelting  charges  and  the 
charges  for  hauling,  freight  and  switching  in  delivering  the  ore 
to  the  smelter. — lb. 

CONTRIBUTORY  NEGLIGENCE:     See  NEGLIGENCE. 

CONVERSION: 

Measure  of  Damages — ^The  measure  of  damages  for  the  con- 
version of  property  is  its  value  at  the  time  of  conversion,  with 
legal  interest  from  the  time  of  conversion. — Beaman.  Sherlif,  v. 
Stewart,  222. 

Same— EvIdence^Market  Value — Purchase  Price— In  arriving 
at  the  measure  of  damages  for  property  converted  it  is  sometimes 
proper  to  take  into  consideration  the  cost  of  the  property;  but 
where,  in  an  action  for  the  value  of  a  phaeton,  there  was  ample 
evidence  as  to  its  market  value  at  the  time  of  its  conversion, 
and  plaintiff  testified  that  he  purchased  it  for  his  own  use  at 
a  nominal  price,  it  was  not  error  to  refuse  to  permit  defendant 
to  question  plaintiff  as  to  what  he  paid  for  the  phaeton. — lb. 

Measure  of  Damages— Purchase  Price — Evidence— Instructions 
— ^In  an  action  for  the  value  of  property  converted,  where  there 
was  no  evidence  as  to  the  price  paid  for  it  by  plaintiff,  an  Instruc- 
tion to  the  .effect  that  the  measure  of  damages  was  the  amount 
paid  for  the  property,  was  properly  refused. — lb. 

Evidence— In  an  action  by  a  tenant  against  the  landlord  for 
the  value  of  machinery  attached  to  the  premises  by  the  tenant, 
proof  of  demand  by  the  tenant  and  refusal  of  the  owner  to  per- 
mit the  removal  of  the  property,  is  necessary  only  for  the  pur- 
pose of  showing  a  conversion,  and  if  the  fact  of  conversion  other- 
wise appears,  the  demand  and  refusal  become  immaterial. — 
Carper  v.  Risdon,  530. 

Same— Letter  of  Attorney — ^In  an  action  by  a  tenant  against 
the  grantee  of  the  landlord  for  the  value  of  certain  machinery 
attached  to  the  premises  by  the  tenant,  a  letter  written  to  plain- 
tiff  by   defendant's   attorney,   introduced   in   evidence   without 
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objection  from  defendant,  and  in  which  defendant  was  asserted 
to  be  the  owner  of  the  property,  and  plaintiff's  claim  to  it  was 
repudiated,  was  evidence  of  a  conversion. — lb. 

Parties— Joint  Trespass — Dismissal — Several  Liability — In  an 
action  against  Joint  trespassers  for  conversion  of  property,  the 
liability* of  defendants  is  Joint  and  several,  and  at  any  time 
before  Judgment  the  action  may  be  dismissed  as  to  one  defend- 
ant and  proceed  against  the  other,  or  the  court  or  Jury  in  such 
action  may  find  one  defendant  guilty  and  another  not  guilty. — lb. 

Evidence — ^Va I ue— Assessment  for  Taxes — ^In  an  action  for  the 
value  of  property  alleged  to  have  been  converted,  the  record  of 
the  assessment  of  the  property  for  taxes  is  not  admissible  in 
evidence,  either  to  prove  title  or  value  of  property. — lb. 

Evidence^Value — Purchase  Price— In  an  action  for  the  value 
of  property  alleged  to  have  been  converted,  where  plaintiff  testi- 
fied that  he  knew  nothing  of  the  condition  of  the  property 
at  the  time  of  conversion,  the  cost  of  the  property  to  plaintiff 
was  Inadmissible  to  prove  its  value. — lb. 

CONVEYANCES: 

Breach  of  Covenant — Notice — ^In  an  action  upon  a  breach  of 
covenant  of  warranty  in  a  deed,  where  the  court  foimd  as  a 
matter  of  fact  a  breach  of  such  covenant.  It  was  error  to  dis- 
miss plaintiff's  action  on  the  ground  that  plaintiff  had  notice 
of  defendant's  want  of  title,  and  that  If  defendant  was  guilty  of 
fraud,  plaintiff  was  not  deceived  thereby. — Bailey  v.  Murphy 
et  al.,  310. 

Deeds — MIstalce — Equitable  Title— Recovery  of  Damages — ^A 
grantee  who  goes  into  possession  of  property  intended  to  be 
conveyed  by  a  deed,  and  expends  money  developing  the  same, 
becomes  the  equitable  owner,  and  may  maintain  an  action  for 
damages  for  injury  to  the  land  during  his  possession,  although 
the  deed,  by  mistake,  described  a  different  tract  of  land  than 
the  one  intended  to  be  conveyed. — Qulnn  et  al.  v.  The  Baldwin- 
Star  Coal  Co.,  497. 

Public  Lands — Amended  Entry — Patent — Recovery  of  Damages 
— ^Where  a  coal  entry  on  the  public  land  was,  by  mistake,  made 
on  the  wrong  land,  and  the  entryman  was  permitted  to  amend 
his  entry  so  as  to  cover  the  land  Intended  to  be  entered,  the 
amendment  to  take  effect  as  of  the  date  of  the  original  entry, 
a  patent  Issued  upon  the  amended  entry  relates  back  to  the 
original,  so  as  to  make  the  entryman  the  equitable  owner  from 
that   date,   and   to   authorize  him  to   maintain   an   action  for 
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damages  for  injuries  to  the  land   between   the   dates   of  the 
original  and  amended  entries. — ^Ib. 

CORPORATIONS: 

Salea — Fraud— Change  of  Poasesaion — ^Where  a  corporation 
distributed  its  property  amongst  certain  of  its  creditors  and 
went  out  of  business,  and  its  place  of  business  from  which  some 
of  the  property  so  distributed  was  not  removed  was  turned  over 
to  a  partnership  firm,  one  member  of  which  had  been  the  presi- 
dent and  manager  of  the  corporation,  and  the  partnership  firm 
immediately  took  possession  of  the  premises  and  the  property 
therein,  changed  the  signs  on  the  building  and  paid  the  rent, 
and  the  corporation  thereafter  had  no  possession  of  the  premises 
or  the  property  in  controversy,  there  was  a  sufliclent  delivery  and 
change  of  possession  of  the  property  to  sustain  the  sale  as 
against  an  execution  creditor  of  the  corporation,  who  levied  on 
the  property  about  three  months  after  its  transfer,  as  the  prop- 
erty of  the  corporation. — Beaman  v.  Stewart,  226. 

Sales — Preference  of  Creditors — ^An  insolvent  corporation  has 
the  same  power  to  prefer  its  creditors  that  a  natural  person  has. 
—lb. 

Preference  of  Creditors — Authority  of  President  and  Managei^^ 
Where  the  assets  of  a  corporation  were  distributed  amongst 
certain  of  Its  creditors  by  the  president  and  general  manager 
of  the  corporation,  the  authority  of  the  manager  to  make  such 
distribution  cannot  be  Questioned  by  other  creditors  of  the  cor- 
poration, but  such  authority  can  only  be  questioned  by  the  direc- 
tors and  stockholders  of  the  corporation. — lb. 

Parties — ^Attachment — Sales— Statute  of  Frauds — ^A  suit  against 
a  person  as  the  agent  of  a  corporation  is  not  a  suit  against  the 
corporation  such  as  would  sustain  an  attachment  against  the 
property  of  the  corporation,  and  where  an  attachment  was  issued 
in  such  action  and  levied  upon  personal  property  claimed  by 
another  party  under  a  sale  from  the  corporation,  the  attachment 
plaintiffs  cannot  object  to  the  sale  by  the  corporation  on  the 
ground  that  it  was  not  accompanied  by  such  delivery  and  change 
of  possession  as-  is  required  by  statute  to  sustain  a  sale  of  per- 
sonal property,  as  against  creditors  of  the  vendor. — ^Hugus  & 
Co.  V.  Hardenburg,  464. 

Assignment  of  Stock — ^Where  the  stock-book  of  a  ditch  com- 
pany showed  a  stockholder  to  be  the  owner  of  42  shares,  but 
it  did  not  appear  that  certificates  had  been  issued  for  said  stock, 
except  for  15  shares,  an  assignment  by  such  stockholder  of  15 
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shares  of  her  stock  to  a  trustee,  as  collateral  security  for  a  debt, 
without  designating  any  particular  shares,  and  without  sur- 
rendering or  transferring  any  particular  certificate,  the  company 
Issuing  to  said  trustee  a  certificate  for  15  shares,  without  stat- 
ing In  said  certificate  that  It  was  in  lieu  of  any  other  certificate, 
was  not  In  violation  of  a  by-law  of  the  company,  requiring  that 
shares  of  stock  should  be  transferred  by  recording  a  certificate 
of  transfer  upon  the  stock-book,  and  Indorsing  the  same  upon 
the  certificate  of  stock,  or  by  the  surrender  and  cancellation  of 
the  old  certificate,  and  Issuance  of  a  new  one  of  the  same  denom- 
ination as  the  old  one. — ^Richardson  et  al.  v.  The  Longmont  Sup- 
ply Ditch  Co.,  483. 

Same^Waiver— Where  the  stock-book  of  a  corporation  showed 
a  stockholder  to  be  the  owner  of  27  shares  of  stock  for  which 
It  did  not  appear  any  certificate  had  been  Issued,  and  said  stock- 
holder assigned  15  shares  as  collateral  security  without  sur- 
rendering, transferring,  or  designating  any  particular  certificate, 
and  the  corporation  Issued  to  the  assignee  a  certificate  for  the 
15  shares,  which  the  assignee  accepted  In  good  faith,  and  loaned 
money  thereon,  although  said  new  certificate  was  issued  In  vio- 
lation of  the  provision  of  a  by-law  requiring  the  surrender  of 
the  original  certificate,  by  the  Issuance  of  the  new  certificate, 
under  the  circumstances,  the  corporation  waived  a  compliance 
with  the  provision  of  Its  by-laws,  and  cannot  repudiate  such  new 
certificate  on  that  ground. — lb. 

8ame<— Pledge — Chattel  Mortgage*— Where  a  landowner  exe- 
cuted a  deed  of  trust  to  land,  and  a  certain  number  of  shares 
of  the  capital  stock  of  a  ditch  company,  and  at  the  same  time 
made  a  separate  assignment  of  the  shares  to  the  trustee,  as  col- 
lateral security  for  the  debt,  and  provided  in  said  contract  of 
assignment  that  if  the  shares  be  not  redeemed  they  should  be 
sold  In  connection  with  the  real  estate  described  in  the  trust 
deed,  and  the  ditch  company  Issued  and  delivered  to  such 
trustee  a  certificate  of  stock  for  the  number  of  shares  assigned, 
the  transaction  was  a  pledging  of  the  stock,  as  collateral  security 
for  the  debt,  and  not-  a  chattel  mortgage,  and  the  statute  limit- 
ing the  time  of  the  validity  of  chattel  mortgages  was  not  appli- 
cable.— lb. 

Assignment  of  Stock — Shares  of  stock  In  a  corporation  as 
between  the  parties  to  the  transaction  may  be  transferred  by 
deed.  The  provision  of  the  statute,  that  shares  shall  be  trans- 
ferable only  on  the  books  of  the  corporation  In  such  manner  as 
the  articles  of  association  or  by-laws  may  prescribe,   is  not 
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required  to  be  observed  in  order  to  pass  title,  as  between  the 
parties  to  the  transfer,  and  only  the  rights  and  interest  of  third 
persons  are  affected  by  an  omission  to  comply  with  the  statute, 
—lb. 

Same^Pledges — ^Foreclosure — Notice — ^Where  shares  of  the 
capital  stock  of  a  corporation  were  pledged  as  collateral  security 
for  a  debt,  and  the  transfer  to  pledgee  was  duly  entered  upon 
the  books  of  the  corporation,  such  entry  was  notice  to  a  subse- 
quent  purchaser  from  the  pledgor,  of  the  pledge  and  also  of  a 
foreclosure  of  the  pledge,  and  a  purchaser  at  the  foreclosure  sale 
had  good  title  as  against  such  subsequent  purchaser,  although 
the  transfer  at  the  foreclosure  sale  was  not  entered  upon  the 
books  of  the  corporation. — lb. 

Transfer  of  Stock — Waiver — ^Where  a  corporation  refused  to 
recognize  the  validity  of  a  certificate  of  capital  stock,  claiming 
that  it  was  an  excess  issue,  in  an  action  by  a  subsequent  pur- 
chaser of  said  certificate  to  compel  the  corporation  to  recognize 
its  validity,  it  was  no  defense  to  the  action  that  such  subsequent 
purchaser  had  not  presented  the  certificate  and  transfer  thereof 
for  registry. — lb. 

Transfer  of  Stock — Refusal  to  Enter  on  Stock-book — ^The  sec« 
retary  of  a  corporation  Is  Justified  in* refusing  to  transfer  stock 
upon  the  books  of  the  corporation  without  the  return  of  the 
original  certificates,  or  a  showing  of  their  loss  or  destruction. — 
Isbell  et  al.  v.  Graybill,  508. 

Transfer  of  Stock — Creditors — ^A  transfer  of  stock  of  a  cor- 
poration, in  order  to  be  good  as  against  the  creditors  of  the 
assignor,  must  be  entered  on  the  books  of  the  corporation,  in 
conformity  with  section  508  Mills'  Ann.  Stats.,  or,  in  the  absence 
of  such  entry,  it  must  appear  that  the  assignee  has  done  all 
in  his  power -to  comply  with  the  requirements  of  the  statute, 
and  was  prevented  by  the  fault  of  the  company,  and  not  by  his 
own  neglect. — lb. 

Same— Pledge— Where,  at  the  time  of  the  assignment  of  stock 
of  a  corporation,  the  certificates  were  in  the  hands  of  a  pledgee, 
the  assignee  assuming  the  debt  for  which  the  stock  was  pledged, 
and  the  assignee  presented  to  the  secretary  of  the  corporation 
an  order  fTt)m  the  assignor  for  the  transfer  on  the  corporation's 
books,  which  the  secretary  refused  to  do  without  a  return  of  the 
originals,  and  the  assignee  made  no  further  effort  to  secure  such 
entry  on  the  corporation  books,  although  the  loan  for  which  the 
certificates  were  pledged  was  extended  by  said  assignee,  and, 
after  paying  off  said  loan  he,  for  sixty  days,  failed  to  return 
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said  certificates  for  transfer  on  the  corporation  books,  or  to 
make  any  showing  of  their  loss  under  the  by-laws  of  the  cor- 
poration, the  stock  was  subject  to  levy  under  an  execution 
against  the  assignor,  In  whose  name  the  stock  stood  upon  the 
corporation  books. — ^Ib. 

COSTS: 

Appellate  Practice — Final  Judgment — Motion  to  Retax  Costs 
— Jurisdiction-Judicial  proceedings  subsequent  to  final  judg- 
ment may  be  reviewed  only  in  connection  with  the  judgment. 
An  appeal  will  not  lie  from  an  order  made  upon  a  motion  to 
retax  costs. — ^Van  Busklrk  v.  Balch,  292. 

Appellate  Practlce<— Bill  of  Exceptiona^lMotion  to  Retax  Costs 
—An  order  on  a  motion  to  retax  costs  will  not  be  rerlewed 
where  the  aflSdaylts  In  support  of  and  against  the  motion  are  not 
presented  in  the  bill  of  exceptions. — ^Ib. 

Appellate  Practice*— Final  Judgments — ^An  appeal  will  He  to 
the  court  of  appeals  from  any  final  judgment  .of  a  court  of 
record  in  a  civil  case,  regardless  of  the  amount  of  the  judg- 
ment. An  appeal  will  He  from  a  judgment  for  costs  only. — 
Crebbln  v.  Shlnn  et  al.»  302. 

Estates  of  Decedents — ^In  an  action  by  beneficiaries  under  a 
will  against  parties  who  had  acted  as  executors  of  the  will, 
where  the  district  court  sustained  a  demurrer  to  the  action 
on  the  ground  that  the  complaint  failed  to  state  a  cause  of  action 
and  also  on  the  ground  that  the  district  court  had  no  jurisdic- 
tion of  the  cause,  and  on  error  the  ruling  of  the  district  court 
was  reversed,  the  court  of  appeals  holding  that  the  district  court 
had  jurisdiction  and  that  the  complaint  stated  a  cause  of  action, 
the  costs  of  the  proceedings  in  appellate  court  will  not  be  ordered 
paid  out  of  the  funds  of  the  estate. — Currier  et  al.  v.  Johnson  et 
al.,  453. 

COURT  REPORTS: 

Constitutional  Law— Publication — Contracts — ^The  publication 
of  the  opinions  of  the  supreme  court  and  court  of  appeals  is  not 
the  publication  of  "department  reports"  within  the  meaning 
of  section  29,  article  V,  of  the  constitution,  which  requires  the 
printing,  binding  and  distribution  of  department  reports  to  be 
performed  under  contract  to  be  given  to  the  lowest  responsible 
bidder,  and  the  phrase  "and  other  printing  and  binding,"  which 
follows  the  provision  for  the  printing  of  department  reports, 
must  be  construed  to  mean  other  printing  and  binding  of  the 


Index.  577 

COURT  REPORTS— Continued. 

same  kind  and  character  as  that  enumerated  in  the  section  and 
would  not  include  the  reports  of  the  opinions  of  the  appellate 
courts. — Gillette  v.  Peabody  et  al.,  356. 

Publication — Contracts — Discretion  of  Commission — ^The  act 
providing  for  the  publication  of  the  reports  of  the  opinions  of 
the  supreme  court  and  court  of  appeals  (Session  Laws  1891, 
page  369),  vests  in  the  commission  a  discretion  of  determining 
what  terms  are  most  advantageous  to  the  state  and  public, 
and  in  the  absence  of  fraud  such  discretion  is  not  subject  to  con- 
trol by  the  courts. — lb. 

Same — Advertisement — Bids — Proposals — Discrimination — In  a 
bid  for  the  publication  of  the  opinions  of  the  court  of  appeals, 
the  proposals  must  conform  to  the  offer  in  the  advertisement; 
but  a  bid  which  otherwise  conformed  to  and  met  the  require- 
ments of  law  and  responded  to  the  advertisement  was  not 
vitiated  by  a  statement  of  the  bidder  attached  thereto  that,  if 
the  contract  should  be  awarded  to  him,  the  work  would  be 
done  within  the  state  and  by  union  labor,  as  such  statement  con- 
stituted no  part  of  the  proposal,  and  the  awarding  of  a  contract 
upon  such  bid  was  not  a  discrimination  between  different  classes 
of  citizens  by  the  commission. — lb. 

Publication  —  Awarding  Contract  —  Jurisdiction  —  The  courts 
have  no  authority  to  inquire  into  the  grounds  upon  which  the 
commission  acted  fn  awarding  the  contract  to  publish  the  opin- 
ions of  the  court  of  appeals. — lb. 

DAMAGES : 

Negligence — Personal  Injury — Instructions — In  an  action  for 
damages  for  personal  injuries  it  was  not  error  to  refuse  to 
instruct  the  Jury  at  defendant's  request  that  if  plaintiff  was  not 
injured  she  could  not  recover,  where  in  other  instructions  given 
the  sustaining  of  an  injury  through  the  accident  was  made  essen- 
tial to  a  recovery. — The  Denver  Consolidated  Tramway  Co.  v. 
Rush,  70. 

Instructions — Evidence — Where  the  evidence  was  conflicting 
and  there  was  sufficient  competent  evidence  of  damage  before 
the  Jury  to  Justify  a  recovery,  a  motion  to  instruct  the  Jury  to 
return  a  verdict  for  defendant  was  properly  denied. — The  Catlin 
Consolidated  Canal  Co.  v.  Euster,  117. 

Instructions — Measure  of  Damages^lrrlgation  Ditches — Over- 
flow— In  an  action  for  damages  for  the  destruction  of  crops  by 
the  overflow  of  an  irrigating  ditch,  an  Instruction  given  that 
"the  measure  of  damage  Is  the  value  of  the  crop  destroyed. 
37 
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taking  into  consideration  its  market  value  after  haryested,  and 
the  cost  of  seeding,  caring  for,  harvesting  and  marketing  the 
crop,  and  the  value  of  the  crop  is  measured  by  the  amount  of 
crop  produced  on  like  and  similar  lands  in  the  neighborhood  in 
which  the  land  is  located,  taking  into  consideration  all  elements 
as  to  the  probable  yield  of  the  land  in  controversy,"  correctly 
stated  the  law,  and  it  was  not  error  to  refuse  a  further  instruc- 
tion requested  upon  the  measure  of  damage,  although  not  objec- 
tionable as  a  statement  of  the  law. — lb. 

Measure  of  Damages — Conversion  of  Property — ^The  measure 
of  damages  for  the  conversion  of  property  is  its  value  at  the 
time  of  conversion,  with  legal  interest  from  the  time  of  conver- 
sion.— Beaman,  Sheriff,  r.  Stewart,  22^2. 

Same — Evidence*— Market  Value — Purchase  Price — In  arriving 
at  the  measure  of  damages  for  property  converted  it  is  some- 
times proper  to  take  into  consideration  the  cost  of  the  prop- 
erty; but  where,  in  an  action  for  the  value  of  a  phaeton,  there 
was  ample  evidence  as  to  its  market  value  at  the  time  of  its 
conversion,  and  plaintiff  testified  that  he  purchased  it  for  his 
own  use  at  a  nominal  price,  it  was  not  error  to  refuse  to  permit 
defendant  to  question  plaintiff  as  to  what  he  paid  for  the 
phaeton. — lb. 

Measure  of  Dam agee— Purchase  Price — Evidence — Instructions 
— In  an  action  for  the  value  of  property  converted,  where  there 
was  no  evidence  as  to  the  price  paid  for  it. by  plaintiff,  an  instruc- 
tion to  the  effect  that  the  measure  of  damages  was  the  amount 
paid  for  the  property,  was  properly  refused. — ^Ib. 

Sales — Fraudulent  Representations  — Where  a  purchase  of 
goods  was  induced  by  fraudulent  representations,  the  purchaser 
may  retain  the  goods  and  claim  compensation  for  damages,  the 
measure  of  which  would  be  the  difference  between  the  actual 
value  of  the  goods  and  what  they  would  have  been  worth  if 
the  representations  had  been  true;  but  the  purchaser  cannot 
sell  the  goods,  retain  the  money  and  repudiate  his  indebtedness 
on  the  ground  that  the  contract  was  void  as  against  public 
policy. — The  Pike's  Peak  Paint  Co.  v.  Masury  &  Son,  286. 

Appellate  Practice  —  Excessive  —  Motion  for  New  Trial — ^An 
objection  to  a  Judgment  on  the  ground  that  damages  awarded 
are  excessive,  will  not  be  considered  by  the  appellate  court 
unless  the  objection  is  first  presented  to  the  trial  court  in  a 
motion  for  new  trial. — ^Hugus  &  Co.  v.  Hardenburg,  464. 

Cities  and  Towns — Liability  for  Injuries — Governmental  Func- 
tions— A   municipal   corporation   is   not  liable   in   damages  for 
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injuries  caused  by  the  failure  or  negligence  of  its  officers  in  the 
exercise  of  governmental  functions. — Veraguth  v.  The  City  of 
Denver,  473. 

Same — Failure  to  Require  Asii-pit — ^An  ordinance  of  a  city 
requiring  all  owners  of  buildings  to  furnish  a  safe  receptacle 
for  ashes,  and  prohibiting  the  deposit  of  ashes  anywhere  except 
in  such  ash-pit,  is  public  in  its  nature,  and  its  enforcement  by 
the  officers  of  the  city  is  a  governmental  function;  and  where 
the  owner  of  a  building  failed  to  furnish  an  ash-pit,  and  hot 
ashes  were  deposited  in  an  open  hole  dug  in  the  ground  on  the 
premises,  into  which  a  child  fell  and  was  burned,  the  city  is  not 
liable  in  damages  for  the  injury. — lb. 

Same — Nuisance — An  open  ash-pit  dug  in  the  ground  on 
Inclosed  private  premises,  is  not  a  public  nuisance  so  as  to  make 
the  <;ity  liable  in  damages  for  injuries  to  a  child,  caused  by 
falling  into  such  pit  and  being  burned. — lb. 

Appellate  Practice— Instructions — Measure  of  Damage — Non- 
prejudicial Error — ^Error  committed  in  an  instruction  in  permit- 
ting the  Jury  to  find  as  an  element  of  damage  loss  of  profits.  Is 
not  prejudicial  where  it  is  clear  the  Jury  allowed  no  damages  on 
that  account. — Qulnn  et  al.  v.  The  Baldwin-Star  Coal  Co.,  497. 

Injunction — Recovery  on  Bond — Attorneys'  Fees — Attorneys' 
fees  incurred  prior  to  the  issuance  of  an  injunction,  in  resisting 
the  application  for  a  preliminary  writ,  are  not  recoverable  in  an 
action  upon  the  injunction  bond. — lb. 

Same — Attorneys'  fees  incurred  in  preparing  a  motion  to  dis- 
solve an  injunction,  are  recoverable  in  an  action  upon  the  injunc- 
tion bond,  although  plaintifT  in  the  injunction  proceeding  dis- 
solved the  injunction  by  dismissing  his  action  before  the  motion 
to  dissolve  was  filed. — lb. 

Same— In  an  action  for  damages  upon  an  injunction  bond, 
where  plaintifl!  recovered  a  verdict  and  Judgment  for  a  sum  for 
attorneys'  fees,  incurred  in  resisting  application  for  temporary 
injunction,  and  In  preparing  a  motion  for  dissolution,  and  the 
evidence  failed  to  apportion  the  fee,  and  there  were  no  means  of 
knowing  how  much  of  the  recovery  was  for  services  performed 
before  the  issuance  of  the  writ,  and  how  much  for  services  per- 
formed after  its  issuance,  the  entire  recovery  must  be  set  aside. 
—lb. 

Mines  and  Mining — Injunction — Recovery  on  Bond — In  an  ac- 
tion on  an  injunction  bond  for  damages  from  the  falling  in  of 
the  workings  of  a  mine,  pending  the  time  plaintiff  was  restrained 
by  the  writ  from  working  its  mine,  where  the  evidence  shows 


580  Index. 

DAMAGES — Continued. 

that  the  mine  was  In  good  condition  at  the  time  the  writ  was 
served,  and  shows  the  condition  at  about  the  time  of  the  dissolu- 
tion, is  sufficiently  definite  as  to  the  condition  of  the  mine  when 
the  writ  was  dissolved  to  sustain  a  recovery,  in  the  absence  of 
any  objection  to  the  testimony  on  that  account,  and  in  the 
absence  of  any  evidence  on  defendant's  part  that  the  mine  was 
in  a  different  condition. — lb. 

Public  Lands^Amended  Cntry — Patent — Ownership— Where  a 
coal  entry  on  the  public  land  was,  by  mistake,  made  on  the  wrong 
land,  and  the  en  try  man  was  permitted  to  amend  his  entry  so  as 
to  cover  the  land  intended  to  be  entered,  the  amendment  to  take 
effect  as  of  the  date  of  the  original  entry,  a  patent  issued  upon 
the  amended  entry  relates  back  to  the  original,  so  as  to  make 
the  en  try  man  the  equitable  owner  from  that  date,  and  to  author- 
ize him  to  maintain  an  action  for  damages  for  injuries  to  the  land 
between  the  dates  of  the  original  and  amended  entries. — lb. 

Deeds^Mlstake— Equitable  Title — ^A  grantee  who  goes  into 
possession  of  property  intended  to  be  conveyed  by  a  deed,  and 
expends  money  developing  the  same,  becomes  the  equitable 
owner,  and  may  maintain  an  action  for  damages  for  injury  to  the 
land  during  his  possession,  although  the  deed,  by  mistake, 
described  a  different  tract  of  land  than  the  one  intended  to  be 
covered. — ^Ib. 

Coal  Mines — Injunction — injury  to  Mine — ^Injury  to  a  coal  mine 
caused  by  the  falling  in  of  the  workings,  because  of  the  restrain- 
ing by  writ  of  injunction  of  the  owner  from  working  therein,  is 
an  injury  to  real  estate  for  which  the  equitable  owner  may 
recover  damages  upon  the  injunction  bond. — lb. 

injunction  Bond — Amount  of  Penalty — Order  of  Court — ^The 
fact  that  the  amount  of  the  penalty  in  an  injunction  bond  was 
greater  than  the  amount  fixed  by  order  of  court,  worked  no 
prejudice  to  the  sureties  thereon,  in  an  action  upon  the  bond, 
where  the  amount  of  the  recovery  was  less  than  the  amount 
fixed  by  order  of  court. — lb. 

injunction — Action  Upon  Bond — Attorneys'  Fees — Counsel  fees 
incurred  in  resisting  an  application  for  a  preliminary  writ  of 
injunction  are  not  recoverable  as  an  element  of  damages  in  an 
action  upon  an  injunction  bond. — Quinn  et  al.  v.  Silka  et  al.,  507. 

Corporations — Enjoining  Sale  of  Stock — Action  on  Injunction 
Bond — Where  the  owner  of  corporation  stock  was  enjoined  from 
selling  it,  pending  the  writ,  and  but  for  the  writ  he  could  and 
would  have  sold  it,  and  when  the  writ  was  dissolved  the  stock 
was  worthless,  and  remained  so,  the  injunction  was  the  proxi- 
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mate  cause  of  the  damage  resulting  from  the  loss  of  a  sale  of 
the  stock,  and  an  action  will  lie  upon  the  injunction  bond  for 
such  damages. — Slack  et  al.  v.  Stephens  et  al.,  538. 

Same — Measure  of  Damage — Where  the  sale  of  corporation 
stock  was  enjoined,  which,  at  the  time  of  issuing  the  writ,  could 
have  been  sold  for  more  than  the  penalty  of  the  bond,  and  when 
the  injunction  was  dissolved  the  stock  was  worthless,  and 
remained  so,  the  measure  of  damage  in  an  action  upon  the  injunc- 
tion bond  was  the  penalty  of  the  bond. — lb. 

Corporations — Enjoining  Sale  of  Stock — Action  on  Bond- 
Evidence — In  an  action  upon  an  injunction  bond  for  damages 
resulting  from  a  prevention  of  the  sale  of  corporate  stock,  evi- 
dence was  admissible  to  show  that  plaintiff  had  a  purchaser  who 
could  and  would  have  bought  the  stock,  if  he  had  not  been  pre- 
vented by  the  injunction. — lb. 

Injunction — Preventing  Sale  by  Minor— Order  of  Court — Action 
on  Bond — Where  defendants  prevented  a  minor  from  selling 
property  by  a  writ  of  injunction,  in  an  action  for  damages  upon 
the  injunction  bond,  they  cannot  avoid  liability  on  the  ground 
that  no  order  of  court  had  been  obtained  for  the  sale  of  the  prop- 
erty.— lb. 

DEEDS:     See  CONVEYANCES. 

DEEDS  OF  TRUST:     See  MORTGAGES. 

DEMURRER:     See  PLEADING. 

DIVORCE  AND  ALIMONY: 

Alimony  Pendente  Lite  —  Appellate  Practice  —  Juritdlctlon  — 
On  appeal  from  a  decree  of  divorce  the  appellate  court  had 
Jurisdiction  to  make  an  order  requiring  the  husband  to  pay  into 
the  court  at  stated  periods,  pending  the  appeal,  a  certain  sum 
for  the  use  of  the  wife  as  alimony  and  suit  money,  and  the  fact 
that  the  court  afterwards  determined  that  it  had  not  Jurisdiction 
to  review  the  decree  of  divorce  did  not  affect  its  Jurisdiction 
to  make  the  order  for  temporary  alimony  nor  render  such  order 
void. — Mercer  v.  Mercer,  51. 

Same — On  appeal  from  a  decree  of  divorce  the  appellate  court 
made  an  order  requiring  the  husband  to  pay  into  court  tem- 
porary alimony  for  the  use  of  the  wife  pending  the  appeal,  and 
afterwards  the  appeal  was  dismissed  for  want  of  Jurisdiction 
to  review  the  decree,  and  the  order  directing  the  payment  of 
temporary  alimony  was  ordered  to  be  vacated,  but  a  motion 
to  direct  the  lower  court  to  credit  the  amount  paid  under  such 
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order  on  the  judgment  for  permanent  alimony  was  denied.  Held, 
that  the  dismissal  of  the  appeal  and  vacation  of  the  order  for 
temporary  alimony  was  not  a  reversal  of  such  order,  and  that 
the  husband  could  not  recover  back  the  amount  paid  under 
such  order  nor  require  it  to  be  applied  on  the  judgment  for 
permanent  alimony. — lb. 

ELECTIONS : 

City  and  County  of  Denver — Charter  Convention-Canvass  of 
Vote — Under  the  amendment  to  the  constitution  creating  the  city 
and  county  of  Denver  and  providing  for  the  election  of  members 
of  a  charter  convention,  it  is  the  duty  of  the  clerk  of  said  city 
and  county,  assisted  by  two  justices  of  the  peace,  and  not  of  the 
city  council,  to  canvass  the  returns  of  an  election  for  members 
of  such  charter  convention,  and  to  issue  certificates  of  election 
to  the  members  elected  thereto. — McMurray  et  al.  v.  Wright,  17. 

City  Councils  —  Contested  Elections  —  Jurisdiction  —  Constitu- 
tional Law — Section  4490  Mills'  Ann.  Stats.,  conferring  upon  city 
councils  jurisdiction  to  determine  the  election  and  qualification  of 
their  own  members,  is  constitutional. — City  Council  of  Cripple 
Creek  et  al.  v.  Hanley  et  al.,  390. 

City  Councils — Contested  Election — The  district  court  had  no 
jurisdiction  on  certiorari  to  review  the  action  of  a  city  council 
in  a  matter  of  contest  of  election  of  its  members,  and  to  deter- 
mine whether  the  action  of  the  council  in  such  contested  elec- 
tion was  justified  by  the  evidence. — ^Ib. 

Ofrices  and  Ofncers — Title  to  Office — Mandamus — Jurisdiction — 
Where  a  party  is  in  actual  possession  of  an  office  under  an 
election  or  commission,  and  exercising  its  duties  under  color 
of  right,  his  title  to  the  office  cannot  be  tried  or  tested  by  man- 
damus.— The  City  Council  of  Cripple  Creek  et  al.  v.  The  People 
ez  rel.  Ferguson,  399. 

8am e — City  Councils — ^Where  a  city  council,  in  a  contest  for 
the  seat  of  one  of  its  members,  by  resolution  unseated  the  con- 
testee  who  had  received  the  certificate  of  election  and  qualified, 
and  seated  in  his  stead  the  contestor,  and  the  contestor  entered 
upon  the  discharge  of  his  duty  as  a  member  of  the  council,  an 
action  of  mandamus  would  not  lie  against  the  other  members  of 
the  city  council  to  compel  them  to  restore  the  contestee  to  his 
position  as  a  member  of  the  council. — ^Tb. 

ESTATES  OF  DECEDENTS: 

Trusts   and   Trustee»»Executor»— -Wills — Jurisdiction— Where 
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a  testator  left  his  residuary  estate  to  his  executors  to  be  by 
them  held  and  managed,  the  income  therefrom  to  be  paid  to  his 
widow  and  two  sons  during  their  natural  lives,  and  at  their 
death  to  convey  said  estate  to  his  grandchildren,  the  county 
court  sitting  for  probate  purposes  would  not  have  Jurisdiction 
of  an  action  by  the  grandchildren  against  the  executors,  the 
widow  and  sons,  for  an  accounting  for  losses  sustained  to  the 
estate  by  the  willful  depletion  thereof  by  said  executors  illegally 
paying  out  the  principal  of  the  estate  as  the  income  thereof, 
but  such  action  was  properly  brought  In  the  district  court. — 
Currier  et  al.  v.  Johnson  et  al.,  94. 

Pleading — Bills  and  Notes— Assignments — In  an  action  upon 
promissory  notes,  where  the  complaint  alleged  that  they  were 
assigned  to  plaintiff  by  the  executor  of  the  deceased  payee,  it 
was  not  necessary  to  allege  that  the  executor  had  authority  from 
the  probate  court  to  make  the  assignment.  An  allegation  of 
assignment  implies  a  valid  assignment,  and  upon  issue  Joined 
will  be 'supported  only  by  proof  of  a  valid  assignment. — ^Keen  v. 
Brooks,  165. 

Appellate  Practice— Final  Judgment — An  order  of  the  county 
court  allowing  a  claim  against  an  estate  for  counsel  fees  and 
directing  its  payment  out  of  the  funds  of  the  estate,  is  a  final 
Judgment  from  which  an  appeal  will  lie. — Currier  v.  Johnson  et 
al.,  245. 

Counsel  Fees  —  Claims  Against  Estate  —  Jurisdiction  —  The 
county  court,  sitting  for  probate  purposes,  has  no  jurisdiction 
to  allow  a  claim  against  an  estate  for  counsel  fees  incurred 
by  persons  who  had  been  executors  of  the  estate,  after  they 
ceased  to  be  such  executors,  |n  defending  their  actions  while 
acting  as  such  executors. — lb. 

Executors — Resignation — Bills  and  Notes — An  agreement  to 
resign  as  executor  of  an  estate  In  consideration  of  a  certain 
sum  to  be  paid,  is  an  illegal  contract,  and  a  promissory  note 
given  in  consideration  of  such  resignation  will  not  be  enforced. 
— Currier  et  al.  v.  Clark,  250. 

Costs — In  an  action  by  beneficiaries  under  a  will  against  par- 
ties who  had  acted  as  executors  of  the  will,  where  the  district 
court  sustained  a  demurrer  to  the  action  on  the  ground  that  the 
complaint  failed  to  state  a  cause  of  action  and  also  on  the  ground 
that  the  district  court  had  no  jurisdiction  of  the  cause,  and  on 
error  the  ruling  of  the  district  court  was  reversed,  the  court  of 
appeals  holding  that  the  district  court  had  jurisdiction  and  that 
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the  complaint  stated  a  cause  of  action,  the  costs  of  the  pro- 
ceedings in  appellate  court  will  not  be  ordered  paid  out  of  the 
funds  of  the  estate. — Currier  et  al.  y.  Johnson  et  al.,  453. 

ESTOPPEL: 

Life  Insurance  —  Beneficiary  —  Assignment  —  A  policy  of  life 
insurance  was  made  payable  to  the  wife  of  assured  if  she 
should  surviTe  him,  otherwise  to  her  children.  She  assigned 
the  policy  as  collateral  security  for  a  debt,  which  debt  and 
security  were  subsequently  several  times  assigned,  the  last 
assignment  being  made  after  the  death  of  the  wife.  The  insur- 
ance company  was  duly  notified  of  each  assignment,  but  there 
was  no  evidence  that  the  company  knew  of  the  death  of  the  wife 
at  the  time  of  the  last  assignment.  The  last  assignee  returned 
the  policy  to  the  company  and  had  issued  therefor  a  paid-up 
policy  which  by  mistake  was  delivered  to  the  assured.  After- 
wards said  assignee  wrote  to  the  company  and  asked  how  much 
cash  the  company  would  pay  for  a  surrender  of  the  policy,  to 
which  the  company  answered  that  it  would  pay  a  certain  sum 
for  a  legal  surrender.  The  assignee  brought  suit  against  the 
company  alleging  a  conversion  of  the  policy  and  demanding  its 
return  or  judgment  for  its  surrender  value.  Held,  that  the  com- 
pany was  not  estopped  to  set  up  in  defense  that  plaintiff  had 
no  interest  in  the  policy. — The  Mutual  Life  Ins.  Co.  of  New 
York  V.  Hagerman,  33. 

State  Land  Board — Authority  of  Register — Lease — Forfeiture — 
The  register  of  the  state  board  of  land  commissioners  has  no 
authority  to  bind  the  board  by  his  opinion  as  to  whether  or  not 
a  lease  of  state  land  is  subject  to  forfeiture;  and  where  said 
register,  in  answer  to  an  inquiry  from  a  lessee,  wrote  such 
lessee  that  its  lease  was  not  subject  to  forfeiture,  such  letter 
did  not  estop  the  board  to  declare  the  lease .  forfeited. — ^The 
Florence  Oil  and  Refining  Co.  v.  Orman  et  al.,  79 

Executione — Notice  of  Ownership  of  Property — ^Where  at  the 
time  defendant,  a  sheriff,  levied  on  certain  property,  he  was 
told  by  plaintiff  that  the  property  did  not  belong  to  the  execution 
defendant,  to  which  defendant  responded  that  he  was  indemni- 
fied and  was  acting  under  advice  from  the  attorney  of  the 
execution  creditor,  and  that  he  intended  to  make  the  levy,  and 
did  make  It,  the  plaintiff  was  not  estopped  to  maintain  an  action 
for  the  property  because  he  failed  to  notify  the  sheriff  that  he 
was  the  owner  of  the  property  before  the  levy  was  made. — 
Beaman,  Sheriff,  v.  Stewart,  222. 
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Appellate  Practice — Exception  to  Judgment — Bili  of  Exceptions 
— The  sufficiepcy  of  the  evidence  to  support  a  decree  of  fore- 
closure will  not  be  considered  on  appeal  unless  an  exception  to 
the  decree  be  preserved  by  bill  of  exceptions.  A  recital  In  the 
order  allowing  an  appeal  that  an  exception  was  taken  to  the 
decree,  does  not  make  the  exception  part  of  the  record. — Gold- 
smith et  al.  V.  Newhouse,  1. 

Practice— Narrative  Form — On  an  issue  as  to  when  certain 
erasures  were  made  in  a  contract,  it  was  not  erroneous  to  permit 
plaintiff's  only  attorney  at  the  trial,  and  who  represented  plain- 
tiff in  the  execution  of  the  contract,  to  be  sworn  and  testify  in 
a  narrative  form  without  questions  first  having  been  propounded 
to  him  that  when  he  signed  plaintiff's  name  to  the  contract  he 
looked  it  over  carefully  and  no  erasure  had  been  made. — lb. 

Negligence — Defendant  piped  plaintiff's  house  for  gas,  and  one 
month  after  the  pipe  was  laid  gas  was  turned  on  and  a  plug  being 
out  of  the  end  of  one  of  the  service  pipes,  gas  escaped  into  the 
room,  an  explosion  occurred  and  damaged  plaintiff's  house. 
There  was  no  evidence  that  the  pipe  had  ever  been  disturbed 
at  the  point  where  the  plug  should  have  been  after  It  was  laid 
by  defendant.  Held,  that  the  evidence  was  sufficient  to  sustain 
a  verdict  that  defendant  failed  to  plug  the  pipe,  although  its 
employees  who  did  the  work  testified  that  the  pipe  was  plugged. 
—The  United  Oil  Co.  v.  Miller,  46. 

Instructions — Not  Applicable— An  instruction  should  not  be 
given  where  there  is  no  evidence  to  which  it  is  applicable. — lb. 

Cros^-Examinatlon — Occupation  of  Witness— On  cross-examina- 
tion it  is  proper  to  ask  questions  as  to  witness's  occupation. — lb. 

Negligence  —  Street  Railways  —  Presumption  —  In  an  action 
against  a  street  railway  compfiny  by  a  passenger  for  injuries 
received,  evidence  that  the  car  stopped  at  a  crossing  for  plain- 
tiff to  get  off,  and  while  she  was  alighting  from  the  car  it  sud- 
denly started  and  threw  her  to  the  ground  and  injured  her,  raises 
a  presumption  of  negligence  on  the  part  of  defendant,  and  estab- 
lishes a  prima  facie  case  which  should  be  submitted  to  the 
jury. — The  Denver  Consolidated  Tramway  Co.  v.  Rush,  70. 

Appellate  Practice— Assignment  of  Error — ^Where  there  is  no 
assignment  of  error  to  the  rulings  of  the  trial  court  on  the  admis- 
sion of  evidence  and  the  competency  of  the  witnesses  is  admitted, 
objections  to  the  admission  of  such  evidence  urged  in  appellant's 
brief,  will  not  be  considered. — The  Catlln  Consolidated  Canal 
Co.  V.  Euster,  117. 

instructions — Where  the  evidence  was  conflicting  and  there 
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was  sufficient  competent  evidence  of  damage  before  the  jury  to 
Justify  a  recovery,  a  motion  to  instruct  the  jury  t9  return  a  ver- 
dict for  defendant  was  properly  denied. — lb. 

Assignment  for  Benefit  of  Creditors— Debts  Discharged — New 
Promise— Authority  of  Counsel  to  Malce— Evidence  that  plaintilTs 
counsel  called  upon  defendant,  in  reference  to  an  indebtedness 
owed  by  defendant  to  plalntifT,  but  which  had  been  discharged 
by  an  assignment  for  the  benefit  of  creditors,  and  that  defendant 
declined  to  discuss  the  matter  with  plaintiff's  counsel,  but 
referred  him  to  her  own  counsel,  was  not  sufficient  to  show 
authority  of  defendant's  counsel  to  bind  defendant  by  a  new 
promise  to  pay  the  debt. — Houghton  v.  Ellis,  125. 

Appellate  Practice — Findings— Where  the  Judgment  of  the  trial 
court  is  supported  by  competent  evidence,  although  it  may  be 
conflicting,  and  it  does  not  appear  that  the  trial  court  was 
influenced  by  bias  or  prejudice,  the  Judgment  will  not  be  dis- 
turbed by  the  appellate  court — Hunter  v.  Outh,  135. 

Trial  to  Court — Presumptions — ^Where  the  trial  is  to  the  court 
without  a  Jury,  and  there  is  sufficient  competent  evidence  to  sup- 
port the  Judgment,  the  reception  of  incompetent  evidence  is  not 
ground  for  reversal,  as  it  will  be  presumed  that  the  court  consid- 
ered only  competent  evidence  and  disregarded  the  incompe- 
tent,— ^Ib. 

Appellate  Practice — Verdict — ^An  assignment  of  error  asking 
for  the  reversal  of  a  Judgment  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  and  was  the  result  of  passion  and 
prejudice,  will  not  be  considered  where  the  evidence  was  contra- 
dictory and  the  record  discloses  sufficient  testimony  to  sustain 
the  verdict,  and  there  is  nothing  in  the  record  to  indicate  that 
the  Jury  was  swayed  in  its  deten^iination  by  passion  or  prejudice. 
— Stock  V.  Schle^ing,  138. 

Contracts— Parol  Evidence  to  Contradict  Written  Contract- 
When  the  parties  to  an  agreement  have  reduced  it  to  writing, 
in  such  form  as  to  import  a  valid  legal  obligation,  complete 
and  unambiguous  in  its  terms,  with  no  uncertainty  as  to  the 
extent  of  the  obligation,  it  is,  in  the  absence  of  fraud,  accident 
,or  mistake,  conclusively  presumed  that  the  writing  constitutes 
the  whole  engagement  of  the  parties,  and  no  extrinsic  evidence 
of  prior  or  contemporaneous  negotiations  between  the  parties  is 
admissible  to  vary  or  qualify  the  written  contract  either  in  its 
terms  or  legal  import.— The  Oil  Creek  Gold  Mining  Co.  v.  Fair- 
banks, Morse  &  Co.,  142. 

Replevin — Husband  and  Wife— In  an  action  of  replevin  by  a 
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married  woman  to  recover  goods  and  chattels  levied  upon  for  her 
husband's  debts,  plaintiff  is  not  required  to  establish  her  title  to 
the  property  by  evidence  different  from  that  which  is  necessary 
where  coverture  is  not  involved.  General  proof  of  ownership  is 
sufficient  to  establish  a  prima  facie  case,  and  plaintiff  is  not 
required  to  show  the  precise  facts  upon  which  she  predicates  her 
claim  of  title. — Rachofsky  &  Co.  v.  Benson,  173, 

Quieting  Title — ^Trust  Deeds — ^Evidence  held  insufficient  to  sus- 
tain a  finding  that  defendant  in  a  suit  to  quiet  title  was  the 
owner  or  holder  of  a  certain  trust  deed  or  trust  deeds  on  the 
property  in  controversy,  or  had  any  substantial  interest  in  the 
same. — The  McKinley-Lanning  Loan  and  Trust  Co.  et  al.  v. 
Vamey,  210. 

Quieting  Title — ^Tax  Deeds — Payment  of  Taxes — In  an  action 
to  quiet  title,  where  plaintiff  claimed  title  under  a  tax  deed,  evi- 
dence held  insufficient  to  sustain  a  finding  that  plaintiff  had 
paid  a  certain  sum  as  taxes  on  the  property  in  controversy. — lb. 

Negligence — In  an  action  for  wages  due  plaintiff  from  defend- 
ant, where  defendant  set  up  &  counterclaim  based  on  plaintiff's 
alleged  negligence  in  leaving  a  load  of  wheat  in  a  wagon  stand- 
ing in  a  corral  whereby  defendant's  horses  were  killed  by  eating 
the  wheat,  evidence  that  defendant  had  been  in  the  habit  of 
leaving  wheat  in  the  wagon  in  the  corral,  was  admissible  upon 
the  question  of  plaintiff's  negligence. — Rawlings  v.  Clark,  214. 

Appellate  Practice — Assignment  of  Error — ^An  assignment  of 
error  based  on  the  rejection  of  evidence  will  not  be  considered 
where  the  assignment  was  not  based  on  the  question  that  was 
asked  the  witness,  and  the  question  that  was  asked  was  not 
assigned. — lb. 

Negligence — In  an  action  by  an  employee  against  his  employer 
for  wages,  where  defendant  set  up  a  counterclaim  based  on 
plaintiff's  negligence  in  leaving  a  load  of  wheat  uncovered  and 
exposed  whereby  defendant's  horses  were  killed  by  eating  the 
wheat,  where  there  was  no  evidence  that  plaintiff  had  not 
taken  proper  precaution  to  protect  the  wheat,  evidence  of  a 
statement  made  by  plaintiff  to  the  effect  that  the  wheat  was  pro* 
tected  was  properly  rejected. — lb. 

Wages — Contracts — In  an  action  for  wages,  in  the  absence  of 
an  express  contract  fixing  the  compensation  to  be  paid,  testi- 
mony of  competent  witnesses  as  to  the  value  of  services  ren- 
dered is  proper. — Merrlner  v.  Jeppson  et  al.,  218. 

Appellate  Practice — Abstract  of  Record — Assignment  of  Error 
— Contracts — An  assignment  of  error  based  on  the  admission  of 
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improper  evidence  in  relation  to  a  written  contract  will  not  be 
considered  where  the  written  contract  is  not  presented  in  the 
abstract  of  record. — lb. 

Market  Value — Purchase  Price— In  arriving  at  the  measure  of 
damages  for  property  converted  it  is  sometimes  proper  to  take 
into  consideration  the  cost  of  the  property;  but  where,  in  an 
action  for  the  value  of  a  phaeton,  there  was  ample  evidence 
as  to  its  market  value  at  the  time  of  its  conversion,  and  plain- 
tiff testified  that  he  purchased  it  for  his  own  use  at  a  nominal 
price,  it  was  not  error  to  refuse  to  permit  defendant  to  question 
plaintiff  as  to  what  he  paid  for  the  phaeton. — Beaman,  Sheriff,  v. 
Stewart,  222. 

Measure  of  Damages — Purchase  Price— Instructions — In  an 
action  for  the  value  of  property  converted,  where  there  was 
no  evidence  as  to  the  price  paid  for  it  by  plaintiff,  an  instruc- 
tion to  the  effect  that  the  measure  of  damages  was  the  amount 
paid  for  the  property,  was  properly  refused. — lb. 

Mechanics'  Liens — Statements — ^Variance— In  the  enforcement 
of  a  mechanic's  lien  a  small  discrepancy  between  the  statement 
in  the  lien  claim  and  the  evidence  as  to  the  amount  due,  which 
was  purely  the  result  of  mistake  and  did  not  mislead  or  Injure 
anyone,  would  not  affect  the  standing  of  the  lien. — ^The  Chicago 
Lumber  Co.  et  al.  v.  Newcomb  et  al.,  265. 

Contracts — Principal  and  Agent — An  allegation  by  plaintiff  that 
defendant  received  plaintiff's  money,  which  he  agreed  to  Invest 
in  mining  stocks  and  pay  plaintiff  one-half  of  the  profits,  and 
'in  case  of  loss  defendant  was  to  bear  it  alone,  was  not  supported 
by  evidence  that  defendant,  acting  on  behalf  of  plaintiff,  made 
such  contract  with  a  stockbroker  which  plaintiff  afterwards 
ratified. — Sherman  v.  Jones,  Admr.  of  Reed's  Estate,  281. 

Competency — Conversation  with  Other  Witness — It  Is  compe- 
tent on  cross-examination  to  question  a  witness  whether  he  has 
conversed  with  anyone  about  the  facts  which  he  has  testified  to. 
for  the  purpose  of  determining  whether  he  testifies  from  his 
own  recollection  or  from  the  promptings  of  another;  but  it  is 
improper  to  ask  such  witness  whether  he  has  conversed  with 
another  witness  about  what  such  other  witness  would  testify 
to. — The  Ontario-Colorado  Gold  Mining  Co.  v.  MacKenzie,  298. 

Striking  Out — Error  Cured — ^Error  committed  in  striking  out 
testimony  is  cured  by  subsequently  admitting  the  same  testi- 
mony.— lb. 

Appellate  Practice — Bills  of  Exception — Objections  to  a  Judg- 
nient  predicated  on  the  evidence  will  not  be  considered  by  the 
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appellate  court  where  no  evidence  is  preserved  in  the  bill  of 
exceptions. — The  Cerussite  Mining  Co.  v.  Anderson  et  al.,  307. 

Bills  and  Notes — Indorsements — Presumptions — l^ortgages — In 
the  absence  of  evidence  to  the  contrary,  an  undated  indorse- 
ment of  a  promissory  note  is  presumed  to  have  been  made  at 
the  time  and  place  of  the  execution  of  the  note;  and  in  an 
action  on  the  note  and  to  foreclose  a  deed  of  trust  given  to 
secure  it.  this  presumption  obtains  against  the  maker  of  the 
note»  the  maker  of  the  deed  of  trust  and  also  against  subse^ 
quent  purchasers  of  the  property  covered  by  the  deed  of  trust. 
— Murto,  Admr.,  v.  Lemon  et  al.,  314. 

Same — In  an  action  by  the  indorsee  of  a  promissory  note  for 
personal  Judgment  against  the  maker  and  to  foreclose  a  deed  of 
trust  given  to  secure  it,  the  introduction  in  evidence  of  the  note 
with  an  undated  indorsement  by  the  payee,  presumptively  estab- 
lished the  nonpayment  of  the  note  and  its  assignment  to  plain- 
tift  at  the  time  of  its  execution;  and  the  Introduction  of  the 
trust  deed  presumptively  established  that  it  had  not  been 
released. — lb. 

Mortgages — Release— Foreclosure — In  an  action  to  foreclose  a 
deed  of  trust,  a  release  deed  from  the  trustee  together  with 
evidence  that  the  amount  of  the  note  secured  was  paid  to  the 
trustee  prior  to  the  maturity  of  the  note,  was  not  sufficient  to 
constitute  a  defense,  but  defendant  must  also  show  that  the 
trustee  was  authorised  to  receive  payment  of  the  note  or  to 
execute  the  release. — lb. 

Appellate  Practice — Abstract  of  Record — ^Where  the  abstract 
of  record  does  not  contain  the  evidence  referred  to  in  the 
assignment  of  errors  and  relied  on  for  a  reversal,  the  appellate 
court  may  dismiss  the  appeal  or  affirm  the  judgment. — Bottom  v. 
Barton,  319. 

Bills  and  Notes-— Trusts  and  Trustees^-Evidence  examined 
and  held  sufficient  to  sustain  a  finding  that  a  promissory  note 
was  held  in  trust,  and  that  one  who  received  the  note  from  the 
trustee  received  it  for  collection  and  not  as  a  bona  fide  holder 
for  a  valuable  consideration. — lb. 

Appellate  Practice — Bill  of  Exceptions — Unless  the  bill  of 
exceptions  brings  up  the  evidence  upon  which  the  findings  are 
based,  the  appellate  court  will  assume  that  the  evidence  was 
sufficient  to  Justify  the  decree.— Jewell  et  al.  v.  Shaw,  354. 

Instructions — An  instruction  which  assumes  the  existence  of 
evidence  which  was  not  given,  or  submits  a  question  not  In  the 
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case,  is  erroneous.— The  Big  Hatchet  Consolidated  Mining  Co. 
V.  Colvin  et  al.,  405.  • 

Partnership— -Clalm-<-Evidence  held  insufficient  to  prove  a  claim 
against  a  partnership. — Leppel  v.  Lumley,  413. 

8ale»— Mingling  Proceeda — ^Where  defendant  sold  certain  min< 
In^  claims  in  which  plaintiff  was  entitled  to  one-half  the  pro- 
ceeds of  the  sale,  together  with  other  claims,  the  individaal 
property  of  defendant,  all  for  one  gross  sum  without  specifying 
the  selling  price  of  the  separate  claims,  in  an  action  by  plaintiff 
against  defendant  for  his  part  of  the  proceeds  of  sale,  it  was 
error  to  exclude  evidence  tendered  by  plaintiff  to  prove  the 
number  of  acres  included  in  the  claims  in  which  plaintiff  was 
interested  and  the  number  of  acres  sold, '  and  that  the  claims 
were  treated  in  the  sale  as  of  equal  value  per  acre,  and  that 
the  price  was  calculated  upon  the  total  acreage. — ^Huff  v.  Hard- 
wick,  416. 

Cities  and  Towns — Negligence— Defective  Sldewallc — In  an 
action  against  a  city  for  damages  for  personal  injuries  to  plain- 
tiff caused  by  slipping  and  falling  upon  ice  and  snow  accumulated 
on  defendant's  sidewalk,  the  evidence  examined  and  held  suffi- 
cient to  require  the  submission  to  the  Jury  of  the  questions  of 
defendant's  negligence  and  plaintiff's  contributory  negligence. —  jj 

The  City  of  Denver  v.  Strobridge,  435. 

Appellate  Practice— Variance — Exceptions — ^An  objection  to  a 
slight  variance  between  the  pleading  and  the  evidence  should 
not  be  raised  in  the  appellate  court  where  no  such  objection  was  I 

made  in  the  trial  court. — lb. 

Revenue  Stamps — Federal  Statute  Not  Applicable  to  State 
Courts — The  federal  revenue  act  of  1898  (30  U.  S.  Stats,  at  Large, 
455,  section  14),  which  provides  that  no  instrument  required  by 
law  to  be  stamped  shall  be  used  as  evidence  in  any  court  until 
a  legal  stamp  shall  have  been  affixed  thereto,  does  not  apply  to 
state  courts. — Frank  v.  Bauer  et  al.,  445. 

Forcible  Entry  and  Detainer — Entry  Must  Be  With  Fores — ^To 
constitute  a  cause  of  action  for  forcible  entry  and  detainer,  it 
is  necessary  to  show  that  force  or  appearances  tending  to  inspire 
a  just  apprehension  of  violence  was  used  by  defendant  in 
obtaining  possession.  Such  requirement  is  not  satisfied  by  simply 
showing  that  the  entry  was  against  the  will  of  the  possessor. — 
Goad  V.  Heckler,  479. 

Same— In  an  action  for  forcible  entry  and  detainer,  where  the 
evidence  showed  that  defendant  and  two  employees  peaceably 
and  unarmed  entered  upon  the  premises  in  the  absence  of  plain- 
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tiff»  for  the  purpose  of  seeding  the  land,  without  entering  the 
residence  on  th^  premises,  or  disturbing  plaintiff's  possession 
thereof,  and  did  proceed  to  seed  the  land,  and  refused  to  vacate 
the  premises  when  demanded  by  plaintlfT,  it  was  not  sufficient  to 
establish  a  cause  of  action. — lb. 

Appellate  Practice— Verdict — The  verdict  of  a  jury  upon  con- 
flicting evidence,  is  conclusive  on  the  appellate  court. — House 
V.  Johnson,  524. 

Conversion — In  an  action  by  a  tenant  against  the  landlord  for 
the  value  of  machinery  attached  to  the  premises  by  the  tenant, 
proof  of  demand  by  the  tenant  and  refusal  of  the  owner  to 
permit  the  removal  of  the  property,  is  necessary  only  for  the 
purpose  of  showing  a  conversion,  and  if  the  fact  of  conversion 
otherwise  appears,  the  demand  and  refusal  become  immaterial. — 
Carper  v.  Risdon,  530. 

Same— Letter  of  Attorney — In  an  action  by  a  tenant  against  the 
grantee  of  the  landlord  for  the  value  of  certain  machinery 
attached  to  the  premises  by  the  tenant,  a  letter  written  to  plain- 
tlfT by  defendant's  attorney.  Introduced  In  evidence  without 
objection  from  defendant,  and  in  which  defendant  was  asserted 
to  be  the  owner  of  the  property,  and  plaintiff's  claim  to  It  was 
repudiated,  was  evidence  of  a  conversion. — lb. 

Conversion — Value — Assessment  for  Taxes — In  an  action  for 
the  value  of  property  alleged  to  have  been  converted,  the  record 
of  the  assessment  of  the  property  for  taxes  Is  not  admissible 
in  evidence,  either  to  prove  title  or  value  of  property. — lb. 

Conversion — Value— Purchase  Price— In  an  action  for  the  value 
of  property  alleged  to  have  been  converted,  where  plaintiff 
testified  that  he  knew  nothing  of  the  condition  of  the  property 
at  the  time  of  conversion,  the  cost  of  the  property  to  plaintifiC 
was  inadmissible  to  prove  its  value. — lb. 

Corporations — Enjoining  Sale  of  Stocic — Action  on  Bond — In  an 
action  upon  an  injunction  bond  for  damages  resulting  from  a 
prevention  of  the  sale  of  corporate  stock,  evidence  was  admis- 
sible to  show  that  plaintiff  had  a  purchaser  who  could  and  would 
have  bought  the  stock,  if  he  had  not  been  prevented  by  the 
injunction. — Slack  et  al.  v.  Stephens  et  al.,  538. 

Practice — Recalling  Jury — Reading  Stenographer's  Notes— Re- 
calling a  jury  after  they  had  retired,  and  reading  to  them  the 
stenographer's  notes  of  the  testimony  of  a  witness,  in  the  absence 
of  a  party,  is  not  reversible  error  where  the  verdict  of  the  jury 
is  right,  and  Is  the  only  verdict  that  could  reasonably  have  been 
rendered  on  the  evidence. — lb. 
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executions: 

Replevin  —  Possetslon  —  Forthcoming  Bond  —  An  action  of 
replevin  cannot  be  maintained  unless  at  the  time  of  the  com- 
mencement of  the  action  plaintiff  has  a  cause  of  action  against 
defendant  for  the  possession  of  the  property.  Where  goods 
were  taken  by  a  sheriff  under  execution  and  redelivered  to 
the  execution  debtor  under  a  forthcoming  bond,  an  action  of 
replevin  commenced  against  the  sheriff  by  a  claimant  of  the 
property  other  than  the  execution  debtor  while  the  property 
was  in  the  possession  of  the  execution  debtor  under  the  forth- 
coming bond,  cannot  be  maintained,  although  the  goods  were 
afterwards  returned  to  the  possession  of  the  sherifT  and  were 
taken  from  him  by  the  coroner  under  the  writ  of  replevin. — 
Rachofsky  &  Co.  v.  Benson.  178. 

Estoppel — Notice  of  Ownership  of  Property — ^Where  at  the  time 
defendant,  a  sheriff,  levied  on  certain  property,  he  was  told  by 
plaintiff  that  the  property  did  not  belong  to  the  execution  defend- 
ant, to  which  defendant  responded  that  he  was  indemnified  and 
was  acting  under  advice  from  the  attorney  of  the  execution 
creditor,  and  that  he  Intended  to  make  the  levy,  and  did  make 
it,  the  plaintiff  was  not  estopped  to  maintain  an  action  for  the 
property  because  he  failed  to  notify  the  sheriff  that  he  was  the 
owner  of  the  property  before  the  levy  was  made. — Beaman, 
Sheriff,  V.  Stewart,  222. 

Laches — Chattel  Mortgages — ^Where  a  mortgagee  attempted  to 
foreclose  a  chattel  mortgage,  but  failed  to  take  possession  of 
the  property,  and  the  mortgagors  made  a  bill  of  sale  of  the 
property  to  the  mortgagee,  who  made  a  bill  of  sale  to  one  of 
the  mortgagors  and  took  another  chattel  mortgage  on  the  same 
property,  which  was  recorded,  the  foreclosure  and  bills  of  sale 
were  void  as  to  creditors  asserting  their  rights  with  diligence, 
but -as  to  creditors  who  had  an  execution  issued  and  placed  in 
the  hands  of  the  sheriff  more  than  a  month  before  the  attempted 
foreclosure,  with  direction  to  the  sheriff  not  to  levy,  and  which 
was  not  levied  on  the  property  until  more  than  a  month  after 
the  record  of  the  second  chattel  mortgage,  the  foreclosure  and 
second  chattel  mortgage  were  valid. — Ankele  v.  Elder,  330. 

Lien — Laches — Ordinarily  a  writ  of  execution  is  a  lien  upon 
the  personal  property  of  the  Judgment  debtor  from  the  time 
of  its  delivery  to  the  officer,  but  where  at  the  instance  of  the 
creditor  it  lies  inactive  in  the  officer's  hands,  its  lien  is  -sub- 
ordinated to  that  of  another  creditor  who  subsequently,  and 
before  its  levy,  secures  himself  upon  the  property. — Tb. 

Corporations — ^Transfer  of  Stock — ^Where,  at  the  time  of  the 
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assignment  of  stock  of  a  corporation,  the  certificates  were  in 
the  hands  of  a  pledgee,  the  assignee  assuming  the  debt  for 
which  the  stock  was  pledged,  and  the  assignee  presented  to 
the  secretary  of  the  corporation  an  order  from  the  assignor  tor 
the  transfer  on  the  corporation's  books,  which  the  secretary 
refused  to  do  without  a  return  of  the  originals,  and  the  assignee 
made  no  further  effort  to  secure  such  entry  on  the  corporation 
books,  although  the  loan  for  which  the  certificates  were  pledged 
was  extended  by  said  assignee,  and,  after  paying  off  said  loan 
he,  for  sixty  days,  failed  to  return  said  certificates  for  transfer 
on  the  corporation  books,  or  to  make  any  showing  of  their  loss 
under  the  by-laws  of  the  corporation,  the  stock  was  subject 
to  levy  under  an  execution  against  the  assignor,  in  whose  name 
the  stock  stood  upon  the  corporation  books. — Isbell  et  al.  v. 
Graybill,   508. 

Pleading — Contradiction  of  Return — In  an  action  against  a 
sheriff  and  the  sureties  on  his  ofllcial  bond  for  damages  sus- 
tained by  plaintiff  by  reason  of  an  alleged  false  return  upon  an 
execution,  a  demurrer  should  be  sustained  to  a  defense  which 
shows  upon  its  face  that  it  involves  a  contradiction  of  the 
sheriff's  return  upon  the  execution,  as  evidence  would  not  be 
admissible  to  support  such  defense. — The  People  for  the  Use  of 
Kenfield  v.  Finch  et  al.,  512. 

Pieading — lasuance  to  Different  Counties  at  One  Time — In  an 
action  against  a  sheriff  and  the  sureties  on  his  official  bond,  for 
damages  sustained  by  plaintiff  by  an  alleged  false  return  upon 
an  execution,  an  answer  which  alleges  as  a  defense  the  issuance 
of  two  executions  on  the  same  day  to  different  counties,  states 
no  defense  to  the  action,  as,  under  section  2537  Mills'  Ann. 
Stats.,  executions  may  issue  on  a  Judgment  to  different  counties 
at  the  same  time. — lb. 

Pieading — Receivers^— In  an  action  against  a  sheriff  and  the 
sureties  on  his  official  bond,  for  damages  sustained  by  plaintiff 
by  an  alleged  false  return  of  an  execution,  wherein  a  levy  of 
the  execution  on  personal  property  of  the  execution  debtor  was 
alleged,  and  that  subsequently  the  sheriff  falsely  returned  the 
execution,  no  property  found,  a  defense  alleging  the  appointment 
of  a  receiver  of  the  property  of  the  execution  defendant  on  a 
date  subsequent  to  the  alleged  levy,  states  no  defense  to  the 
action. — lb. 

EXECUTORS:      See  ESTATES  OF  DECEDENTS. 
38 
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fixtures: 

Landlord  and  Tenant— Removal — ^The  rule  that  wbaterer  is 
affixed  to  the  land  becomes  part  of  the  freehold,  does  not  apply 
as  between  landlord  and  tenant.  Articles  affixed  by  a  tenant 
to  the  demised  premises,  for  the  purpose  of  carrying  on  the 
business  for  which  they  are  leased,  are  removable  by  him,  how- 
eyer  firmly  they  may  be  attached.  But  the  removal  must  be 
effected  during  the  term  of  the  lease,  if  it  remains  in  force  for 
its  full  term;  or.  If  it  is  terminated  by  the  act  of  the  landlord 
before  the  time  limited  by  itself  for  expiration,  within  a  reason- 
able time  after  it  is  so  terminated. — Carper  v.  Risdon,  530. 

Landlord  and  Tenant — Fixtures  Left  on  Premises  at  Request  of 
Landlord — Removal — Where  machinery  attached  to  leased  prem- 
ises by  the  tenant  is  permitted  to  remain  after  the  expiration 
of  the  term,  at  the  request  of  the  landlord,  the  question  of 
reasonable  time  within  which  the  tenant  may  remove  the  same, 
does  not  arise. — lb. 

Same — Where,  after  the  expiration  of  the  term  of  a  lease,  the 
grantee  of  the  landlord  recognized  the  right  of  the  tenant  to 
remove  certain  machinery  attached  to  the  premises,  and  re- 
quested him  not  to  do  so,  and  leased  the  machinery  from  said 
tenant,  and  agreed  to  pay  rent  for  the  same,  he  is  estopped  to 
deny  the  tenant's  ownership  of,  and  right  to  remove,  such 
machinery,  because  it  had  not  been  removed  in  a  reasonable 
time. — lb. 

Landlord  and  Tenant — Removal — Demand — ^Where  a  tenant, 
after  the  expiration  of  the  term,  was  entitled  to  remove  certain 
machinery  attached  to  the  premises  by  him,  the  fact  that  his 
demand  for  the  machinery  embraced  more  property  than  he  was 
entitled  to  remove,  would  not  render  such  demand  ineffective 
if  the  owner  refused  to  turn  over  any  part  of  the  property. — ^Ib. 

FORCIBLE  ENTRY  AND  DETAINER: 

Entry  Must  Be  With  Force— To  constitute  a  cause  of  action 
for  forcible  entry  and  detainer,  it  is  necessary  to  show  that 
force  or  appearances  tending  to  inspire  a  just  apprehension  of 
violence  was  used  by  defendant  in  obtaining  possession.  Such 
requirement  is  not  satisfied  by  simply  showing  that  the  entry 
was  against  the  will  of  the  possessor. — Ooad  v.  Heckler,  479. 

Sams — Evidence — In  an  action  for  forcible  entry  and  detainer, 
where  the  evidence  showed  that  defendant  and  two  employees 
peaceably  and  unarmed  entered  upon  the  premises  in  the  absence 
of  plaintiff,  for  the  purpose  of  seeding  the  land,  without  enter- 
ing the  residence  on  the  premises,  or  disturbing  plalntlfTs  poe- 
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session  thereof,  and  did  proceed  to  seed  the  land,  and  refused 
to  vacate  the  premises  when  demanded  by  plaintiff,  it  was  not 
sufficient  to  establish  a  cause  of  action. — lb. 

FORTHCOMING  BONDS: 

Replevln^Poseesslon— An  action  of  replevin  cannot  be  main- 
tained unless  at  the  time  of  the  commencement  of  the  action 
plaintiff  has  a  cause  of  action  against  defendant  for  the  posses- 
sion of  the  property.  Where  goods  were  taken  by  a  sheriff  under 
execution  and  redelivered  to  the  execution  debtor  under  a  forth- 
coming bond,  an  action  of  replevin  commenced  against  the 
sheriff  by  a  claimant  of  the  property  other  than  the  execution 
debtor,  while  the  property  was  in  the  possession  of  the  execu- 
tion debtor  under  the  forthcoming  bond,  cannot  be  maintained, 
although  the  goods  were  afterwards  returned  to  the  possession 
of  the  sheriff  and  were  taken  from  him  by  the  coroner  under  the 
writ  of  replevin. — ^Rachofsky  &  Co.  v.  Benson,  178. 

FRAUD: 

8ale»— Delivery  of  Possession — Principal  and  Agent — ^Where  a 
nonresident  owner  of  a  certain  house  and  household  furniture 
therein  which  she  had  rented,  sold  the  same  and  directed  her 
tenant  to  deliver  possession  to  the  vendee,  which  was  done, 
and  the  vendee  immediately  put  the  house  and  furniture  in  the 
possession  of  another  tenant,  there  was  a  sufficient  change  of 
possession  of  the  household  furniture  to  sustain  such  sale  against 
the  attaching  creditors  of  the  vendor,  although  the  vendee  was 
acting  as  the  agent  of  the  vendor  to  collect  rents  at  the  time 
of  the  sale,  and  had  been  in  the  habit  of  visiting  the  premises 
to  collect  rents  for  the  vendor  just  as  he  continued  to  visit  the 
premises  to  collect  rent  from  his  own  tenant. — ^Jones,  Sheriff,  et 
al.  V.  The  Mackenzie  Bros.  Wall  Paper  and  Paint  Co.,  121. 

Same— Presumption — Burden  of  Proof — In  an  action  of  replevin 
by  a  married  woman  to  recover  goods  and  chattels  levied  on 
for  husband's  debts,  there  is  no  presumption  that  her  title 
was  acquired  in  fraud  of  her  husband's  creditors,  and,  if  such 
fraud  exists,  the  burden  of  proof  is  upon  defendant  to  show  it. — 
Rachofsky  &  Co.  v.  Benson,  173. 

Sales— Change  of  Possession — ^Where  a  corporation  distributed 
its  property  amongst  certain  of  its  creditors  and  went  out  of 
business,  and  its  place  of  business  from  which  some  of  the  prop- 
erty so  distributed  was  not  removed  was  turned  over  to  a  part- 
nership firm,  one  member  of  which  had  been  the  president  and 
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manager  of  the  corporation,  and  the  partnership  firm  imme- 
diately took  possession  of  the  premises  and  the  property  therein, 
changed  the  signs  on  the  building  and  paid  the  rent,  and  the 
corporation  thereafter  had  no  possession  of  the  premises  or  the 
property  In  controversy,  there  was  a  sufficient  delivery  and 
change  of  possession  of  the  property  to  sustain  the  sale  as 
against  an  execution  creditor  of  the  corporation,  who  levied  on 
the  property  about  three  months  after  Its  transfer,  as  the  prop- 
erty of  the  corporation. — Beaman  v.  Stewart,  226. 

Deeds  of  Trust— Foreclosure-^Unauthorized  Release— Limita- 
tion— ^An  action  by  the  holder  of  a  promissory  note  for  personal 
Judgment  and  to  foreclose  a  deed  of  trust  securing  the  same,  and 
Incidentally  to  cancel  an  unauthorized  release  deed  executed  by 
the  trustee,  is  not  an  action  for  relief  on  the  ground  of  fraud, 
such  as  Is  required  to  be  brought  within  three  years  after  the 
discovery  of  the  facts  constituting  the  fraud,  but  the  action  may 
be  brought  at  any  time  within  six  years  from  the  maturity  of  the 
note. — Murto,  Admr.,  v.  Lemon  et  al.,  314, 

FRAUDULENT  CONVEYANCES: 

Creditore— Pleading — Under  section  2030  Mills'  Ann.  Stats., 
providing  that  conveyances  made  with  the  Intent  to  hinder,  delay 
or  defraud  creditors,  or  other  persons,  shall  be  void,  a  party 
need  not  have  been  an  existing  creditor  at  the  time  the  con- 
veyance was  executed  In  order  to  Invoke  the  protection  of  the 
statute,  and  In  a  petition  to  set  ^slde  such  a  conveyance.  It  Is 
not  necessary  to  allege  that  It  was  made  with  the  Intent  to 
defraud  plaintiff. — House  v.  Johnson,  524. 

Injunctions — Restraining  Sale  of  PropeKy — In  an  action  upon 
an  injunction  bond  for  damages  caused  by  restraining  the  sale 
of  property,  defendant  cannot  avoid  liability  on  the  ground 
that  the  property  was  put  in  plaintiff's  name  in  fraud  of  the 
creditors  of  the  real  owner. — Slack  et  al.  v.  Stephens  et  al.,  538. 

FRAUDULENT  REPRESENTATIONS: 

Contracts — Public  Policy — A  contract,  to  be  contrary  to  public 
policy,  must  be  one  the  performance  of  which  would  in  some 
way  have  a  tendency  to  work  injury  to  the  public.  A  contract 
Is  not  void  as  contrary  to  public  policy  because  it  was  pro- 
cured by  fraudulent  representations. — The  Pike's  Peak  Paint  Co. 
V.  Masury  &  Son,  286. 

Sales  —  Rescission  —  Where  a  purchase  of  goods  has  been 
Induced  by  fraudulent  representations,  the  purchaser  may,  upon 
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the  discovery  of  the  fraud,  rescind  the  sale  and  return  the 
goods  to  the  vendor;  but  the  rescission  must  be  entire.  The 
sale  cannot  be  affirmed  in  part  and  rescinded  in  part. — lb. 

Same — Damages — ^Where  a  purchase  of  goods  was  induced  by 
fraudulent  representations,  the  purchaser  may  retain  the  goods 
and  claim  compensation  for  damages,  the  measure  of  which  would 
be  the  difference  between  the  actual  value  of  the  goods  and  what 
they  would  have  been  worth  if  the  representations  had  been 
true;  but  the  purchaser  cannot  sell  the  goods,  retain  the  money 
and  repudiate  his  indebtedness  on  the  ground  that  the  con- 
tract was  void  as  against  public  policy. — lb. 

HUSBAND  AND  WIFE: 

Replevin — Evidence — In  an  action  of  replevin  by  a  married 
woman  to  recover  goods  -and  chattels  levied  upon  for  her  hus- 
band's debts,  plaintiff  is  not  required  to  establish  her  title  to 
the  property  by  evidence  different  from  that  which  is  necessary 
where  coverture  is  not  involved.  General  proof  of  ownership 
is  sufficient  to  establish  a  prima  facie  case,  and  plaintiff  is 
not  required  to  show  the  precise  facts  upon  which  she  predicates 
her  claim  of  title. — Rachofsky  &.  Co.  v.  Benson,  173. 

Same— Fraud — Presumption — Burden  of  Proof — In  an  action  of 
replevin  by  a  married  woman  to  recover  goods  and  chattels 
levied  on  for  husband's  debts,  there  is  no  presumption  that  her 
title  was  acquired  in  fraud  of  her  husband's  creditors,  and,  if 
such  fraud  exists,  the  burden  of  proof  is  upon  defendant  to  show 
it— lb. 

INJUNCTION  BONDS:     See  INJUNCTION. 

INJUNCTION: 

Damages  —  Recovery  on  Bond  —  Attorneys'  Fees  —  Attorneys' 
fees  incurred  prior  to  the  issuance  of  an  injunction,  in  resisting 
the  application  for  a  preliminary  writ,  are  not  recoverable  in 
an  action  upon  the  injunction  bond. — Quinn  et  al.  v.  The  Bald- 
win-Star Coal  Co.,  497. 

Same — Attorneys'  fees  incurred  in  preparing  a  motion  to  dis- 
solve an  injunction,  are  recoverable  in  an  action  upon  the 
injunction  bond,  although  plaintiff  in  the  injunction  proceeding 
dissolved  the  injunction  by  dismissing  his  action  before  the 
motion  to  dissolve  was  filed. — lb. 

Same — ^In  an  action  for  damages  upon  an  injunction  bond, 
where  plaintiff  recovered  a  verdict  and  Judgment  for  a  sum  for 
attorneys'  fees,  incurred  in  resisting  application  for  temporary 
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Injunction,  and  in  preparing  a  motion  for  dissolution,  and  the 
evidence  failed  to  apportion  the  fee,  and  there  were  no  means 
of  knowing  how  much  of  the  recovery  was  for  services  per- 
formed before  the  issuance  of  the  writ,  and  how  much  for  ser- 
vices performed  after  its  issuance,  the  entire  recovery  must  he 
set  aside. — lb. 

Mines  and  Mining — Recovery  on  Bond — Damage  to  Mine — In 
an  action  on  an  injunction  bond  for  damages  from  the  falling 
in  of  the  workings  of  a  mine,  pending  the  time  plaintiff  was 
restrained  by  the  writ  from  working  its  mine,  where  the  evi- 
dence shows  that  the  mine  was  in  good  condition  at  the  time 
the  writ  was  served,  and  shows  the  condition  at  about  the  time 
of  the  dissolution,  it  is  sufficiently  definite  as  to  the  condition  of 
the  mine  when  the  writ  was  dissolved  to  sustain  a  recovery, 
in  the  absence  of  any  objection  to  the  testimony  on  that  account, 
and  in  the  absence  of  any  evidence  on  defendant's  part  that 
the  mine  was  in  a  different  condition. — lb. 

Coal  Mines — Injury  to  Mine — Recovery  of  Damage — ^Injury  to  a 
coal  mine  caused  by  the  falling  in  of  the  workings,  because  of 
the  restraining  by  writ  of  injunction  of  the  owner  from  work- 
ing therein,  is  an  Injury  to  real  estate  for  which  the  equitable 
owner  may  recover  damages  upon  the  injunction  bond. — lb. 

Injunction  Bond — Amount  of  Penalty — Order  of  Court — The 
fact  that  the  amount  of  the  penalty  In  an  Injunction  bond  was 
greater  than  the  amount  fixed  by  order  of  court,  worked  no 
prejudice  to  the  sureties  thereon,  in  an  action  upon  the  bond, 
where  the  amount  of  the  recovery  was  less  than  the  amount 
fixed  by  order  of  court. — lb. 

Action  Upon  Bond — ^Attorneys'  Fees — Counsel  fees  incurred  in 
resisting  an  application  for  a  preliminary  writ  of  injunction  are 
not  recoverable  as  an  element  of  damages  In  an  action  upon 
an  injunction  bond. — Qulnn  et  al.  v.  Silka  et  al.,  507. 

Corporations — Enjoining  Sale  of  Stock — Damages — ^Action  on 
injunction  Bond — ^Where  the  owner  of  corporation  stock  was 
enjoined  from  selling  it,  pending  the  writ,  and  but  for  the 
writ  he  could  and  would  have  sold  it,  and  when  the  writ  was 
dissolved  the  stock  was  worthless,  and  remained  so,  the  injunc- 
tion was  the  proximate  cause  of  the  damage  resulting  from  the 
loss  of  a  sale  of  the  stock,  and  an  action  will  lie  upon  the 
injunction  bond  for  such  damages. — Slack  et  al.  v.  Stephens  et 
al..  53S. 

Same — Measure  of  Damage — ^Where  the  sale  of  corporation 
stock  was  enjoined,  which,  at  the  time  of  issuing  the  writ,  could 


Index.  599 


INJUNCTION— Continued. 


have  been  sold  for  more  than  the  penalty  of  the  bond,  and  when 
the  injunction  was  dissolved  the  stock  was  worthless,  and 
remained  so,  the  measure  of  damage  in  an  action  upon  the 
injunction  bond  was  the  penalty  of  the  bond. — lb. 

Corporations — Enjoining  Sale  of  Stock — Action  on  Bond — Evi- 
dence— In  an  action  upon  an  injunction  bond  for  damages  result- 
ing from  a  prevention  of  the  sale  of  corporate  stock,  evidence 
was  admissible  to  show  that  plaintiff  had  a  purchaser  who  could 
and  would  have  bought  the  stock,  if  he  had  not  been  prevented 
by  the  injunction. — lb. 

Preventing  Sale  by  Minor — Order  of  Court — ^Action  on  Bond- 
Where  defendants  prevented  a  minor  from  selling  property 
by  a  writ  of  injunction,  in  an  action  for  damages  upon  the 
injunction  bond,  they  cannot  avoid  liability  on  the  ground  that 
no  order  of  court  had  been  obtained  for  the  sale  of  the  prop- 
erty.— lb. 

Restraining  Sale  of  Property — Fraudulent  Conveyance — ^In  an 
action  upon  an  injunction  bond  for  damages  caused  by  restrain- 
ing the  sale  of  property,  defendant  cannot  avoid  liability  on 
the  ground  that  the  property  was  put  in  plaintiff's  name  in  fraud 
of  the  .creditors  of  the  real  owner. — lb. 

INSTRUCTIONS: 

Not  Applicable — Evidence — An  instruction  should  not  be  given 
where  there  is  no  evidence  to  which  it  is  applicable. — The  United 
Oil  Co.  V.  Miller,  46. 

Requested — Objectione— Where  an  instruction  was  given  sub- 
stantially as  requested,  the  person  requesting  it  is  not  in  posi- 
tion to  question  it. — lb. 

Negligence — In  an  action  against  a  gas  company,  who  piped 
plaintiff*s  house,  for  damage  occasioned  by  an  explosion  of  gas 
which  escaped  because  of  a  missing  plug  from  the  end  of  a 
service  pipe,  a  requested  instruction  by  defendant  to  the  effect 
that  it  was  not  sufficient  to  warrant  a  finding  that  defendant  had 
failed  to  properly  plug  the  pipe,  to  show  that  at  the  time  of 
the  explosion  the  plug  was  missing,  if  plaintiff,  without  the 
knowledge  of  defendant,  had  in  the  meantime  made  or  caused 
to  be  made,  any  changes  in  the  pipes,  was  properly  modified  by 
the  court  by  adding  after  the  word  pipes,  the  limitation,  "which 
in  any  way  contribute  to  the  injury  complained  of." — ^Tb. 

Negligence— Personal  Injury — In  an  action  for  damages  for 
personal  injuries  it  was  not  error  to  refuse  to  instruct  the  jury 
at  defendant's  request  that  if  plaintiff  was  not  injured  she  could 
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not  recover,  where  in  other  instructions  given  the  sustaining  of 
an  injury  through  the  accident  was  made  essential  to  a  recovery. 
— ^The  Denver  Consolidated  Tramway  Co.  v.  Rush,  70. 

Evidence— Where  the  evidence  was  conflicting  and  there  was 
sufficient  competent  evidence  of  damage  before  the  jury  to 
Justify  a  recovery,  a  motion  to  instruct  the  Jury  to  return  a 
verdict  for  defendant  was  properly  denied. — ^The  Catlin  Con- 
solidated Canal  Co.  v.  Euster,  117. 

Measure  of  Damages— irrigation  Ditches  —  Overflow — In  an 
action  for  damages  for  the  destruction  of  crops  by  the  overflow 
of  an  irrigating  ditch,  an  instruction  given  that  "the  measure 
of  damage  is  the  value  of  the  crop  destroyed,  taking  into  con- 
sideration its  market  value  after  harvested,  and  the  cost  of 
seeding,  caring  for,  harvesting  and  marketing  the  crop,  and  the 
value  of  the  crop  is  measured  by  the  amount  of  crop  produced 
on  like  and  similar  lands  in  the  neighborhood  in  which  the 
land  is  located,  taking  into  consideration  all  elements  as  to  the 
probable  yield  of  the  land  in  controversy,"  correctly  stated  the 
law,  and  it  was  not  error  to  refuse  a  further  instruction  requested 
upon  the  measure  of  damage,  although  not  objectionable  as  a 
statement  of  the  law. — lb. 

Requested — It  Is  not  error  to  refuse  instructions  requested 
when  they  are  substantially  embodied  in  the  instructions  given, 
—lb. 

Appellate  Practice — Considered  as  a  Whole — ^When  the  instruc- 
tions in  a  case  considered  as  a  whole  fairly  state  the  law  of 
the  case,  the  fact  that  some  of  the  instructions  when  considered 
separately  and  alone  may  be  subject  to  objection,  is  not  ground 
for  reversal. — Stock  v.  Schlewlng,  138. 

Practice — Verdict — ^Plalntiff  sued  defendant  for  a  certain  sum 
due  on  an  individual  account,  and  defendant  counterclaimed  for 
a  greater  sum,  claimed  to  be  due  on  a  partnership  accounting. 
The  court  directed  the  jury  to  find  for  plaintiff  the  sum  claimed 
in  his  complaint,  and  that  If  they  found  for  defendant  on  his 
counterclaim  they  should  assess  his  damage  not  to  exceed  the 
sum  claimed  in  the  counterclaim.  The  jury  returned  a  verdict 
for  defendant  for  the  full  amount  claimed  in  the  counterclaim. 
Held,  that  the  verdict  was  not  in  accordance  with  the  instruc- 
tions, but  for  a  larger  sum  than  the  instructions  permitted.  That 
under  the  instructions  the  jury  were  not  permitted  to  flnd  for 
defendant  a  greater  sum  than  the  amount  claimed  in  the  counter- 
claim less  the  amount  sued  for  in  plaintiff's  complaint — Smith 
V.  Morrison,  154. 
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Principal  and  Agent — Commission — Loans — In  an  action  by  an 
agent  for  commission  for  procuring  a  person  ready  and  willing 
to  loan  to  defendant  money,  where  it  was  alleged  and  proven 
that  defendant  employed  plaintiff  to  procure  a  loan  of  a  certain 
sum  upon  real  estate  and  was  to  pay  plaintiff  therefor  a  cer- 
tain sum,  and  that  defendant  agreed  to  furnish  an  abstract 
of  title  to  the  real  estate;  that  plaintiff  procured  a  person 
ready  and  willing  to  make  the  loan,  and  that  defendant  failed 
to  furnish  the  abstract,  and  the  loan  through  his  fault  was 
not  consummated,  plaintiff  was  entitled  to  recover,  and  where 
there  was  no  conflict  of  testimony  the  court  properly  directed 
the  jury  to  return  a  verdict  for  plaintiff. — Rundle  v.  Staats,  164. 

Negligence— -Contributory  Negligence — Burden  of  Proof — ^In  an 
action  for  damages  for  personal  injuries  caused  by  defendant's 
negligence,  where  no  contributory  negligence  on  plaintiff's  part 
was  disclosed  by  plaintiff's  evidence,  an  instruction  that  the  bur- 
den of  proof  was  on  defendant  to  establish  such  contributory 
negligence,  was  proper. — The  City  of  Colorado  Springs  v.  Floyd. 
167. 

Negligence — Cities  and  Towns — Defective  Streets — ^In  an  action 
against  a  city  for  damages  for  injuries  caused  by  a  defective 
street,  an  instruction  that  assumed  knowledge  by  plaintiff  of 
such  defect  where  there  was  no  evidence  of  such  knowledge, 
was  faulty,  but  it  was  a  fault  of  which  defendant  could  not  com- 
plain.— lb. 

Negligence — Cities  and  Towns — Safe  Streets — In  an  action 
against  a  city  for  damages  for  injuries  caused  by  a  defective 
street,  an  instruction  which  told  the  Jury  that  it  was  the  duty 
of  defendant  to  keep  its  streets  in  a  safe  condition  for  travel, 
instead  of  telling  them  its  duty  was  only  to  keep  them  in  a  rea- 
sonably safe  condition,  was  not  prejudicial  where  it  conclusively 
appeared  from  the  evidence  that  the  street  at  the  place  where 
the  Injury  occurred  was  not  in  a  reasonably  safe  condition  for 
travel,  and  that  defendant  had  knowledge  of  such  condition. — lb. 

.Negligence — Harmless  Error — In  an  action  for  damages  for 
personal  injuries  caused  by  defendant's  negligence,  where  upon 
the  undisputed  facts  the  law  casts  a  liability  upon  defendant  so 
that  the  court  would  be  Justified  in  so  directing  the  Jury,  the 
defendant  is  not  in  a  position  to  complain  of  an  instruction 
which  leaves  the  question  of  its  liability  to  the  Jury,  even  if 
such  instruction  is  erroneous. — lb. 

Negligence  —  Cities  and  Towns  —  Dangerous  Streets  —  In  an 
action  against  a  city  for  damages  for  personal  injuries,  where 
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the  evidence  conclusively  showed  that  the  street  was  unneces- 
sarily obstructed  by  ice  caused  by  an  improperly  placed  hydrant 
and  that  plaintiff  was  compelled  to  cross  the  ice  to  reach  the 
street  car,  and  there  was  no  evidence  that  snow  or  sleet  had 
caused  such  ice,  instructions  that  assumed  that  there  was  evi- 
dence from  which  the  Jury  might  find  that  the  street  was  not 
unnecessarily  obstructed,  that  the  ice  was  caused  by  sleet  or 
melting  of  snow,  and  that  it  might  easily  have  been  avoided 
by  plaintiff,  would  have  been  erroneous  and  were  properly 
refused. — lb. 

Life  Insurance — Reinstatement — Proof  of  Health — Waiver — ^In 
an  action  upon  a  policy  of  life  insurance,  where  there  was  evi- 
dence tending  to  prove  that  upon  an  application  by  the  insured 
for  reinstatement  from  a  forfeiture  for  nonpayment  of  premium, 
the  defendant  had  waived  a  medical  examination  and  reinstated 
the  insured  on  his  own  statement  of  health,  an  instruction  that 
it  was  the  duty  of  the  insured  to  furnish  proof  of  good  health 
satisfactory  to  and  approved  by  the  defendant's  board  of  direc- 
tors before  he  could  be  reinstated,  was  properly  refused. — ^The 
Denver  Life  Ins.  Co.  v.  Crane,  191. 

Master  and  Servant — Railroads— Negligence — ^A  railroad  brake- 
man,  while  helping  to  make  up  a  train  of  cars  in  which  was  a 
car  loaded  with  mining  timbers,  and  while  between  the  cars 
in  the  performance  of  his  duty  was  killed  by  a  log  which  pro- 
jected over  the  end  of  the  car.  In  an  action  for  damages  for 
the  death  of  the  brakeman,  held  that  the  questions  of  the  com- 
pany's negligence  in  permitting  the  car  to  be  turned  over  to  its 
employees  with  the  log  projecting,  and  the  contributory  negli- 
gence of  the  deceased,  should  have  been  submitted  to  the  jury, 
and  It  was  error  to  direct  a  verdict  for  defendant. — ^Roche  et  al. 
V.  The  D.  &  R.  G.  R.  R.  Co.,  204. 

Appellate  Practice — Contracts — Abstract  of  Record — An  assign- 
ment of  error  based  on  instructions  given  relative  to  a  written 
contract  will  not  be  considered  where  the  contract  is  not  pre- 
sented in  the  abstract  of  record. — Merriner  v.  Jeppson  et  al.,  218. 

Measure  of  Damages — Purchase  Price — Evidence — In  an  action 
for  the  value  of  property  converted,  where  there  was  no  evidence 
as  to  the  price  paid  for  it  by  plaintiff,  an  instruction  to  the 
effect  that  the  measure  of  damages  was  the  amount  paid  for 
the  property,  was  properly  refused. — Beaman,  Sheriff,  v.  Stewart^ 
222. 

Appellate  Practice— Exceptions — ^Assignments  of  error  based 
on  the  giving  of  instructions  will  not  be  considered  where  the 
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abstract  of  record  does  not  show  an  exception  In  the  lower 
court  to  the  instructions  complained  of. — ^Auckland  et  al.  v. 
Lawrence,  291. 

Appellate  Practice — Abstract  of  Record — ^Where  a  jury  after 
retiring  for  deliberation  returned  into  court  and  requested  fur- 
ther instructions,  which  request  was  denied  by  the  court,  and 
the  abstract  of  record  contains  neither  the  instructions  given 
nor  the  request  for  further  instructions,  it  will  be  presumed  that 
no  error  was  committed  in  denying  the  request. — Buzanes  v. 
Frost,  388. 

Not  Based  on  Evidence — ^An  instruction  which  assumes  the 
existence  of  evidence  which  was  not  given,  or  submits  a  ques- 
tion not  in  the  case,  is  erroneous. — The  Big  Hatchet  Consolidated 
Mining  Co.  v.  Colvin  et  al.,  405. 

Minea  and  Mining — End  Lines — Conflict — In  an  action  to  deter- 
mine the  right  of  possession  of  a  conflict  between  two  mining 
claims,  where  It  was  not  disputed  that  the  end  lines  of  plaintiffs 
claim  as  located  upon  the  ground  were  parallel  and  that  the 
lode  in  controversy  did  enter  the  claim  across  its  end  line,  but 
one  end  of  the  claim  conflicted  with  older  and  valid  claims  so 
that  the  end  boundary  of  plaintiff's  claim  as  conveyed  by  his 
patent  was  an  irregular  line  not  parallel  with  the  located  end 
lines,  an  instruction  that  the  end  lines  of  a  claim  must  be 
parallel  to  each  other  in  order  to  give  to  the  lode  location  any 
extralateral  right  by  virtue  of  its  having  within  Its  surface  area 
the  top  or  apex  of  any  lode,  and  that  if  the  lode  was  shown 
to  have  entered  the  claim  at  any  point  except  across  one  of  its 
parallel  end  lines,  and  did  not  in  its  strike  reach  either  one  of 
said  end  lines,  then  plalntifP  could  not  pursue  said  vein  upon 
its  dip  beyond  the  surface  boundaries  of  his  claim,  was  mislead- 
ing and  erroneous,  as  from  such  instruction  the  Jury  might  have 
supposed  the  irregular  line  formed  by  the  older  conflicting 
claims  constituted  the  end  line  of  plaintiff's  claim,  and  not  being 
parallel  with  the  other  end  line  the  claim  had  no  parallel  end 
lines,  and  was  therefore  entitled  to  no  extralateral  rights. — lb. 

Appellate  Practice— Exception — ^Where  the  instructions  are 
in  writing  and  are  separately  paragraphed  and  numbered,  an 
exception  to  any  paragraph  by  number  without  specifically  point- 
ing out  the  objectionable  part,  is  sufficient  to  present  the  instruc- 
tion for  review  by  the  appellate  court  if  the  instruction  thus 
excepted  to  contains  but  one  legal  proposition  or  is  wholly  bad; 
but  if  it  contains  more  than  one  legal  proposition,  one  or  more 
of  which  are  good,  it  is  insufficient. — lb. 
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Appellate  Practice — Exceptions — A  general  exception  to  an 
Instruction,  without  pointing  out  the  specific  part  of  the  instnic- 
tlon  excepted  to,  is  Insufficient  to  present  the  instruction  for 
review  In  the  appellate  court  if  the  instruction  contains  more 
than  one  legal  proposition  and  contains  a  correct  proposition  of 
law. — City  of  Denver  v.  Strobridge,  435. 

Juries — Verdict  by  Three-fourths— Constitutional  Law — ^Waiver 
— ^Where  a  party  to  a  civil  action  requested  the  court  to  Instruct 
the  Jury  that  three-fourths  of  their  number  might  return  a  ver- 
dict, he  cannot,  in  the  appellate  court,  object  to  such  verdict 
on  the  ground  that  the  statute  authorizing  three-fourths  of 
the  number  of  Jurors  to  return  a  verdict  is  unconstitutional. — 
Hugus  ft  Co.  V.  Hardenburg.  464. 

Appellate  Practice— Objections— Appellant  cannot  question  an 
instruction  to  which  he  made  no  objection  In  the  lower,  court. — 
Qulnn  et  al.  v.  The  Baldwin-Star  Coal  Co.,  497. 

Appellate  Practice— Measure  of  Damage— Nonprejudicial  Error 
— ^Error  committed  in  an  instruction  in  permitting  the  Jury  to 
find  as  an  element  of  damage  loss  of  profits,  is  not  prejudicial 
where  it  Is  clear  the  Jury  allowed  no  damages  on  that  account, 
—lb. 

INSURANCE— LIFE : 

Assignment  of  Pol icy^-Beneflciaries— Contingent  Interest— A 
policy  of  life  Insurance  payable  to  the  wife  of  assured  If  she 
survive  him,  otherwise  to  her  children,  vests  in  the  wife  only 
a  contingent  Interest  and  she  can  assign  no  greater  Interest. 
Where  a  wife  assigned  such  a  policy  as  collateral  security  for  a 
debt  and  the  wife  died  during  the  life  of  the  assured,  the  con- 
tingent interest  acquired  by  the  assignee  terminated  with  the 
death  of  the  wife. — ^The  Mutual  Life  Ins.  Co.  of  New  York  v. 
Hagerman,  33. 

Same — Estoppel — A  policy  of  life  insurance  was  made  payable 
to  the  wife  of  assured  if  she  should  survive  him,  otherwise  to  her 
children.  She  assigned  the  policy  as  collateral  security  for  a 
debt,  which  debt  and  security  were  subsequently  several  times 
assigned,  the  last  assignment  being  made  after  the  death  of  the 
wife.  The  Insurance  company  was  duly  notified  of  each  assign- 
ment, but  there  was  no  evidence  that  the  company  knew  of  the 
death  of  the  wife  at  the  time  of  the  last  assignment.  The  last 
assignee  returned  the  policy  to  the  company  and  had  issued 
therefor  a  paid-up  policy  which  by  mistake  was  delivered  to  the 
assured.     Afterwards  said  assignee  wrote  to  the  company  and 


Index.  605 

INSURANCE— LIFE—ConUnued. 

asked  how  much  cash  the  company  would  pay  for  a  surrender 
of  the  policy,  to  which  the  company  answered  that  it  would 
pay  a  certain  sum  for  a  legal  surrender.  The  assignee  brought 
suit  against  the  company  alleging  a  conversion  of  the  policy 
and  demanding  its  return  or  Judgment  for  its  surrender  value. 
Held,  that  the  company  was  not  estopped  to  set  up  in  defense 
that  plaintiff  had  no  interest  in  the  policy. — lb. 

Forfeiture  of  Policy — Appiication  for  Reinstatement — Waiver — 
Where  the  agent  of  an  insurance  company  called  upon  a  policy 
holder  to  collect  the  premium  the  day  it  fell  due  and  the  insured 
said  that  he  had  concluded  to  let  the  policy  lapse  on  account  of 
inability  to  pay,  but  asked  the  agent  to  call  again  about  a  month 
later,  which  the  agent  did,  and  informed  the  insured  that  his 
policy  had  lapsed  and  that  he  would  have  to  make  an  applica- 
tion for  reinstatement,  which  would  have  to  be  acted  upon  by 
the  company,  and  the  insured  said  he  understood  that  and  signed 
an  application  for  reinstatement  filled  out  by  the  agent,  the 
insured  thereby  waived  the  right  to  claim  that  his  policy  had 
not  lapsed  because  of  failure  by  the  company  to  mail  him  notice 
that  payment  of  the  premium  would  be  required  on  the  day  it 
became  due,  or  because  of  the  acceptance  of  past  premiums  after 
they  became  due. — The  Denver  Life  Ins.  Co.  v.  Crane,  191. 

Vested  Interest  in  Beneficiary — Waiver — ^Where  a  policy  of 
insurance  is  issued  on  the  life  of  a  person  for  the  benefit  of 
another  under  such  circumstances  as  to  vest  an  interest  in  the 
beneficiary,  that  interest  cannot  be  affected  by  any  subsequent 
acts  or  declarations  of  the  person  whose  life  is  Insured,  but  if 
by  the  contract  no  vested  interest  passed  to  the  beneficiary,  and 
full  control  and  dominion  over  the  policy  remained  in  the 
Insured,  subsequent  acts  and  declarations  of  the  insured  are 
binding  on  the  beneficiary,  and  the  insured  may  waive  the 
requirement  of  the  policy  that  the  insurer  shall  give  notice  of 
the  maturity  of  a  premium  before  declaring  a  forfeiture  for  non- 
payment thereof.'— lb. 

Beneficiariee — ^Vested  Interest — ^Where  a  policy  of  life  insur- 
ance provided  that  the  insured  might,  without  the  beneficiary's 
consent,  diminish  the  amount  of  the  insurance  or  appoint  another 
beneficiary,  the  beneficiary  had  no  vested  interest,  but  only  an 
expectancy,  which  might  at  any  time  be  defeated  by  the  act  of 
the  insured. — lb. 

Forfeiture —  Reinstatement —  Medical  Examination — Waiver — 
Where  a  policy  of  life  insurance  provided  that  in  case  of  for- 
feiture for  default  in  the  payment  of  a  premium  the  insured 
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might  be  reinstated  upon  proof  of  good  health  satisfactory  to 
the  board  of  directors  of  insurer,  without  specifying  what  proof 
should  be  required.  In  case  of  forfeiture  the  company  might 
waive  a  medical  examination  and  accept  the  reinstatement  upon 
the  statement  of  the  insured;  and  where  such  statement  and 
application  for  reinstatement  was  made  and  accompanied  by  the 
amount  of  premium  due,  and  the  premium  was  accepted  and  the 
insured  was  notified  of  the  maturity  of  a  subsequent  payment  of 
premium,  such  notice  of  the  maturity  of  the  subsequent  payment 
was  evidence  tending  to  prove  that  the  insurer  had  waived  a 
medical  examination  and  accepted  the  statement  of  the  insured 
as  satisfactory  proof  of  good  health. — lb. 

Same — ^Where  an  insurance  company  waives  a  medical  exam- 
ination upon  an  application  for  reinstatement  and  reinstates  the 
insured  upon  his  own  statement,  it  cannot  thereafter  revoke  its 
waiver  and  require  a  medical  examination. — lb. 

Application — False  Representation — Burden  of  Proof — In  an 
action  upon  a  policy  of  life  insurance,  where  the  complaint  did 
not  mention  the  application,  but  the  application  was  set  out 
in  the  answer  with  an  allegation  of  false  representation  as 
to  the  condition  of  applicant's  health,  the  burden  of  proof  is 
on  the  defendant  to  show  the  falsity  of  the  representation. — ^Ib. 

Reinstatement — Proof  of  Health — Waiver — instructions — ^In  an 
action  upon  a  policy  of  life  insurance,  where  there  was  evidence 
tending  to  prove  that  upon  an  application  by  the  insured  for 
reinstatement  from  a  forfeiture  for  nonpayment  of  premium,  the 
defendant  had  waived  a  medical  examination  and  reinstated 
the  insured  on  his  own  statement  of  health,  an  instruction  that 
it  was  the  duty  of  the  insured  to  furnish  proof  of  good  health 
satisfactory  to  and  approved  by  the  defendant's  board  of  direc- 
tors before  he  could  be  reinstated,  was  properly  refused. — ^Ib. 

Application — Warranty — ^Where  an  application  for  life  insur- 
ance over  the  signature  of  the  applicant  concluded  with  the  fol- 
lowing agreement:  "I  also  agree  that  all  the  foregoing  state- 
ments and  answers,  as  well  as  those  that  I  make  to  the  com- 
pany's medical  examiner  in  continuation  of  this  application,  are 
by  me  warranted  to  be  true,  and  are  offered  to  the  company 
as  a  consideration  for  the  contract,  which  I  hereby  agree  to 
accept  as  issued  by  the  company  in  conformity  with  this  appli- 
cation," and  the  policy  issued  thereon  provided  that,  "in  con- 
sideration of  the  application  for  this  policy,  and  all  statements 
made  therein  and  to  the  medical  examiner  •  •  •  all  of 
"vrWch  are  made  a  part  of  this  policy,"  the  company  promised  to 
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pay  the  amount  of  the  insurance,  the  warranties  in  the  applica- 
tion were  a  part  of  the  contract  of  insurance,  and  if  any  state- 
ment in  the  application  warranted  to  be  true  was  untrue,  no 
recovery  can  be  had  on  the  policy. — Wfebb  et  al.  v.  The  Bankers' 
Life  Insurance  Co.,  456. 

Application — Medical  Examiner'a  Statement — ^Where  the  pre- 
liminary papers  to  the  issuance  of  a  policy  of  life  insurance 
consisted  of  three  parts,  one  headed  "Part  I  of  Application," 
etc.,  containing  questions  to  be  propounded  by  the  agent  and 
answered  by  the  applicant,  and  to  be  signed  by  the  applicant; 
one  headed  "Part  II  of  Application,"  etc.,  also  to  be  signed  by 
the  applicant,  which  contained  questions  to  be  propounded  by 
the  medical  examiner  and  answered  by  the  applicant;  and  one 
headed  "Part  III  of  Application,"  etc.,  to  be  signed  only  by  the 
medical  examiner,  and  to  constitute  his  report  to  the  company 
of  the  result  of  his  medical  examination,  together  with  his 
opinion  and  recommendation  as  to  the  risk,  part  three  (the 
medical  examiner's  report)  constituted  no  part  of  the  applica- 
tion for  insurance,  and  where  the  applicant  signed  and  delivered 
the  first  two  parts,  the  application  was  complete;  and  the 
refusal  of  the  applicant  to  permit  the  medical  examiner  to 
conclude  his  examination  upon  which  he  was  to  make  his  report, 
would  not  operate  as  a  withdrawal  of  the  application,  and  its 
refusal  by  the  company  was  a  refusal  of  his  application  for 
insurance. — lb. 

Same — ^Where  an  application  for  life  insurance  warranted  the 
truth  of  the  statements  and  was  made  part  of  the  contract  by  the 
policy,  and  one  of  the  statements  warranted  to  be  true  was  that 
the  applicant  had  never  been  declined  or  postponed  by  any 
life  insurance  company,  the  untruth  of  such  statement  would 
defeat  the  policy,  notwithstanding  the  applicant,  at  th'e  time,  in 
good  faith  believed  it  to  be  true,  a  former  application  to  another 
company  having  been  declined  because  of  a  refusal  of  the 
applicant  to  permit  the  medical  examiner  to  complete  his  exam- 
ination, which  the  applicant  supposed  withdrew  his  application, 
—lb. 

INTOXICATING  LIQUORS: 

Cities  and  Towns — Ordinances — ^An  ordinance  of  an  incor- 
porated town  which  absolutely  prohibits  the  giving  away  of 
intoxicating  liquor  In  certain  designated  places  within  the  town, 
amongst  which  are  places  of  traffic  and  public  resort,  is  within 
the  authority  delegated  the  town  by  the  legislature,  and  to  con- 
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Btitute  a  violation  of  such  ordinance  it  is  not  necessary  that 
the  liquor  be  given  away  for  the  purpose  of  profit  or  gain.— 
Litch  V.  The  People  ex  rel.  The  Town  of  Sterling,  421. 

JUDGMENTS: 

Appellate  Practice — Record — In  order  to  invoke  the  jurisdiction 
of  the  appellate  court  to  review  a  Judgment  of  the  lower  court, 
a  copy  of  the  judgment  appealed  from,  authenticated  by  the  cer- 
tificate of  the  clerk  of  the  court  in  which  it  was  rendered,  under 
the  seal  of  that  court,  must  be  lodged  with  the  clerk  of  the 
appellate  court.  The  appearance  of  what  purports  to  be  a  judg- 
ment in  the  bill  of  exceptions  is  no  evidence  of  its  rendition. — 
Jones  V.  Vanatta,  6. 

Appellate  Practice — Appealable  Judgment — A  judgment  in 
favor  of  the  party  seeking  to  have  it  reviewed  cannot  be 
reviewed  on  appeal,  although  such  party  may  not  have  recovered 
judgment  for  all  he  asked.  A  money  judgment  in  favor  of  the 
party  seeking  to  have  it  reviewed,  but  which  denied  the  judgment 
the  rank  claimed  for  it  as  a  lien  on  property,  is  not  reviewable 
on  appeal,  but  must  be  reviewed,  if  at  all,  by  writ  of  error. — 
The  Lockhaven  Trust  and  Safe  Deposit  Co.  v.  The  United  States 
Mortgage  and  Trust  Co.  et  al.,  28. 

Receivers — Juriediction — Collateral  Attack — Where  a  receiver 
was  appointed  in  an  action  in  which  the  court  had  jurisdiction 
of  the  parties  and  subject-matter,  the  judgment  of  the  court 
appointing  the  receiver  cannot  be  questioned  in  a  collateral 
proceeding. — Powell  v.  The  National  Bank  of  Commerce.  57. 

Collateral  Attack — ^The  judgment  of  a  court  of  general  juris- 
diction cannot  be  attacked  except  in  a  direct  proceeding,  unless 
the  judgment  is  void. — The  People  v.  McKelvey,  Admr.  Estate 
of  O'Hara;  131. 

Same — Where  a  defendant  in  a  criminal  case  forfeited  his  bail 
bond  and  judgment  was  entered  on  the  bond  against  defendant 
and  his  surety,  and  afterwards  an  action  was  brought  against 
the  administrator  of  defendant's  estate  upon  the  judgment,  an 
answer  which  alleged  that  prior  to  the  entry  of  judgment  on 
the  bond  defendant  surrendered  himself  to  court,  and  the  order 
of  default  forfeiting  his  bond  was  set  aside,  and  the  prosecu- 
tion was  dismissed,  and  prayed  that  the  judgment  be  set  aside, 
is  a  collateral  attack  on  the  judgment  and  cannot  be  maintained, 
—lb. 

Appellate  Practice — Estates  of  Decedents — Final  Judgment — An 
order  of  the  county  court  allowing  a  claim  against  an  estate  for 
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counsel  fees  and  directing  its  payment  out  of  the  funds  of  the 
estate,  Is  a  final  judgment  from  which  an  appeal  will  He. — Currier 
V.  Johnson  et  al.,  245. 

Appellate  Practice — Final  Judgments — Costs — ^An  appeal  will 
lie  to  the  court  of  appeals  from  any  final  judgment  of  a  court 
of  record  in  a  civil  case,  regardless  of  the  amount  .of  the  judg- 
ment. An  appeal  will  lie  from  a  judgment  for  costs  only. — 
Crebbin  y.  Shlnn  et  al.,  302. 

Appellate  Practice — Record — Bills  of  Exceptiona— Demurrer^ 
Decisions  of  courts  of  record  sustaining  or  overruling  demurrers 
are  part  of  the  record  proper,  and  are  reviewable  by  the  appellate 
courts  without  a  bill  of  exceptions. — lb. 

Appellate  Practice — Appealable  Judgments — In  an  action  upon 
a  promissory  note  and  to  foreclose  a  trust  deed,  where  personal 
judgment  was  rendered  in  favor  of  plaintiff  upon  the  note,  but 
the  foreclosure  was  denied,  it  was  a  judgment  in  plaintiff's  favor, 
from  which  no  appeal  by  plaintiff  will  lie.  But  the  cause  having 
been  brought  up  by  appeal  will  be  dismissed  and  redocketed  on 
error. — Murto,  Admr.  of  Turbutt's  Estate,  v.  Lemon  et  al.,  313. 

Appellate  Practice^Exceptions — In  the  absence  of  an  excep- 
tion to  the  final  judgment  the  appellate  court  will  not  review  the 
judgment  or  decree  on  the  facts. — ^Jewell  et  al.  v.  Shaw,  354. 

Practice — Amendment — The  amendment  of  a  judgment  so  as  to 
conform  to  the  verdict  after  an  appeal  is  taken  from  the  judg- 
ment, is  permissible. — The  City  of  Denver  v.  Bradbury,  441. 

Public  Lands — Coal  Entries — Jurisdiction — Collateral  Attack — 
The  decision  of  the  secretary  of  the  interior  annulling  a  coal 
entry,  and  permitting  the  amendment  of  a  former  entry,  so  as 
to  include  the  land  in  controversy,  and  Issuing  a  patent  thereon, 
was  within  the  jurisdiction  of  the  interior  department,  and  can- 
not be  collaterally  attacked. — Qulnn  et  al.  v.  The  Baldwin-Star 
Coal  Co.,  497. 

JURIES: 

Practice — Waiver — Failure  to  Appear— By  failing  to  appear  at 
the  time  a  cause  is  set  for  trial,  a  party  waives  his  right  of  trial 
by  jury. — The  Cerussite  Mining  Co.  v.  Anderson  et  al.,  307. 

Bills  and  Notes — ^Verdicts — In  an  action  upon  a  promissory 
note,  where  the  only  issue  was  as  to  the  delivery  of  the  note, 
the  fact  that  in  a  verdict  for  plaintiff  the  jury  omitted  to  find 
the  amount  of  the  recovery,  worked  no  prejudice  to  defendant. — 
Buzanes  v.  Frost,  388. 

Appellate  Practice — Abstract  of  Record — Instructions — ^Where  a 

39 


610  Index. 

JURIES — Continued. 

jury  after  retiring  for  deliberation  returned  into  court  and 
requested  further  instructions,  which  request  was  denied  by  the 
court,  and  the  abstract  of  record  contains  neither  the  instruc- 
tions given  nor  the  request  for  further  instructions,  it  will  be 
presumed  that  no  error  was  committed  in  denying  the  request 
—lb. 

Practice  In  Civil  Actions — ^Trlal  by  Jury — Waiver — ^Where  a 
party  to  an  action  fails  to  appear,  he  waives  his  right  to  a  trial 
by  Jury. — ^Frank  v.  Bauer  et  al.,  445. 

Verdict  by  Three-fourths — Constitutional  Law — Instructions — 
Waiver— Where  a  party  to  a  civil  action  requested  the  court  to 
instruct  the  Jury  that  three-fourths  of  their  number  might  return 
a  verdict,  he  cannot,  in  the  appellate  court,  object  to  such  ver- 
dict on  the  ground  that  the  statute  authorizing  three-fourths  of 
the  number  of  jurors  to  return  a  verdict  is  unconstitutional. — 
Hugus  ft  Co.  V.  Hardenburg,  464. 

Practice — Evidence — Recalling  Jury — Reading  Stenographer's 
Notes — Recalling  a  jury  after  they  had  retired,  and  reading  to 
them  the  stenographer's  notes  of  the  testimony  of  a  witness,  in 
the  absence  of  a  party,  is  not  reversible  error  where  the  verdict 
of  the  Jury  is  right,  and  is  the  only  verdict  that  could  reasonably 
have  been  rendered  on  the  evidence. — Slack  et  al.  v.  Stephens 
et  al.,  538. 

JURISDICTION: 

Divorce  —  Alimony  Pendente  Lite  —  Appellate  Practice  —  On 
appeal  from  a  decree  of  divorce  the  appellate  court  had  jurisdic- 
tion to  make  an  order  requiring  the  husband  to  pay  into  the 
court  at  stated  periods,  pending  the  appeal,  a  certain  sum  for 
the  use  of  the  wife  as  alimony  and  suit  money,  and  the  fact  that 
the  court  afterwards  determined  that  it  had  not  Jurisdiction  to 
review  the  decree  of  divorce  did  not  affect  its  jurisdiction  to 
make  the  order  for  temporary  alimony  nor  render  such  order  void. 
— Mercer  v.  Mercer,  51. 

Pleading — Demand  for  Relief — ^Where  a  complaint  was  filed 
alleging  facts  which  would  entitle  plaintiff  to  a  money  judgment 
it  was  sufficient  to  give  the  court  Jurisdiction  of  the  subject-mat- 
ter notwithstanding  the  complaint  contained  no  demand  or  prayer 
for  judgment. — Powell  v.  The  National  Bank  of  Commerce,  57. 

Trusts  and  Trustees — Executors — Wills — ^Where  a  testator  leTt 
his  residuary  estate  to  his  executors  to  be  by  them  held  and 
managed,  the  income  therefrom  to  be  paid  to  his  widow  and  two 
sons  during  their  natural  lives,  and  at  their  death  to  convey 
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said  estate  to  his  grandchildren,  the  county  court  sitting  for 
probate  purposes  would  not  have  Jurisdiction  of  an  action  by  the 
grandchildren  against  the  executors,  the  widow  and  sons,  for  an 
accounting  for  losses  sustained  to  the  estate  by  the  willful  deple- 
tion thereof  by  said  executors  illegally  paying  out  the  principal  of 
the  estate  as  the  income  thereof,  but  such  action  was  properly 
brought  in  the  district  court. — Currier  et  al.  v.  Johnson  et  al.,  94. 

Estates  of  Decedents^-Counsel  Fees — Claims  Against  Estate— 
The  county  court  sitting  for  probate  purposes  has  no  jurisdiction 
to  allow  a  claim  against  an  estate  for  counsel  fees  incurred  by 
persons  who  had  been  executors  of  the  estate,  after  they  ceased 
to  be  such  executors,  in  defending  their  actions  while  acting  as 
such  executors. — Currier  v.  Johnson  et  al.,  245. 

Court  Reports — Publication — Contracta^Discretion  of  Commis- 
sion— The  act  providing  for  the  publication  of  the  reports  of  the 
opinions  of  the  supreme  court  and  court  of  appeals  (Session 
Laws  1891,  page  369),  vests  in  the  commission  a  discretion  of 
determining  what  terms  are  most  advantageous  to  the  state  and 
public,  and  in  the  absence  of  fraud  such  discretion  is  not  subject 
to  control  by  the  courts. — Gillette  v.  Peabody  et  al.,  356. 

Court  Reports — Publication — Awarding  Contract — The  courts 
have  no  authority  to  Inquire  Into  the  grounds  upon  which  the 
commission  acted  in  awarding  the  contract  to  publish  the  opin- 
ions of  the  court  of  appeals. — lb. 

City  Councils — Contested  Elections — Constitutional  Law — Sec- 
tion 4490  Mills'  Ann.  Stats.,  conferring  upon  city  councils  Jurisdic- 
tion to  determine  the  election  and  qualification  of  their  own  mem- 
bers, is  constitutional. — The  City  Council  of  Cripple  Creek  et  al. 
V.  Hanley  et  al.,  390. 

Certiorari — ^District  courts  have  Jurisdiction  to  review  the 
action  of  inferior  courts  and  tribunals  upon  writ  of  certiorari  only 
as  to  the  question  of  Jurisdiction  of  the  inferior  court  or  tri- 
bunal.— lb. 

Same — City  Councils — Contested  Election — The  district  court 
had  no  Jurisdiction  on  certiorari  to  review  the  action  of  a  city 
council  in  a  matter  of  contest  of  election  of  its  members,  and 
to  determine  whether  the  action  of  the  council  in  such  contested 
election  was  Justified  by  the  evidence. — lb. 

PubHc  Lands — Coal  Entries — Collateral  Attack — The  decision 
of  the  secretary  of  the  interior  annulling  a  coal  entry,  and  per- 
mitting the  amendment  of  a  former  entry,  so  as  to  include  the 
land  in  controversy,  and  issuing  a  patent  thereon,  was  within 


612  Index. 

JURISDICTION— Continued. 

the  Jurisdiction  of  the  interior  department,  and  cannot  be  col- 
laterally attacked.— Quinn  et  al.  v.  The  Baldwin-Star  Coal  Co.,  497. 
Mandamus — Vacation — Judge  at  Chambers — A  district  Judge 
has  no  Jurisdiction  in  vacation  at  his  chambers  to  enter  an 
order  denying  upon  its  merits  a  petition  for  an  alternative  writ 
of  mandamus. — ^The  People  ex  rel.  Board  of  County  Com'rs  Mont- 
rose County  V.  Hebel  et  al.,  523. 

LACHES : 

Bills  and  Notes — Deeds  of  Trust — Foreclosure — ^Where  the 
holder  of  a  note  secured  by  deed  of  trust  brought  an  action  to 
foreclose  within  two  years  after  the  maturity  of  the  note,  he 
was  not  guilty  of  such  laches  as  will  bar  his  recovery  as  against 
an  unauthorized  release  by  the  trustee. — Murto,  Admr.,  v.  Lemon 
et  al.,  314. 

Burden  of  Proof — ^Laches  is  a  matter  of  defense,  and  the  bur- 
den of  proof  is  upon  the  defendant  to  establish  it. — lb. 

Execution  —  Liens  —  Chattel  Mortgages  —  Where  a  mortgagee 
attempted  to  foreclose  a  chattel  mortgage,  but  failed  to  take  pos- 
session of  the  property,  and  the  mortgagors  made  a  bill  of  sale 
of  the  property  to  the  mortgagee,  who  made  a  bill  of  sale  to  one 
of  the  mortgagors  and  took  another  chattel  mortgage  on  the 
same  property,  which  was  recorded,  the  foreclosure  and  bills 
of  sale  were  void  as  to  creditors  asserting  their  rights  with  dili- 
gence, but  as  to  creditors  who  had  an  execution  issued  and 
placed  in  the  hands  of  the  sheriff  more  than  a  month  before  the 
attempted  foreclosure,  with  direction  to  the  sheriff  not  to  levy, 
and  which  was  not  levied  on  the  property  until  more  than  a 
month  after  the  record  of  the  second  chattel  mortgage,  the  fore- 
closure and  second  chattel  mortgage  were  valid. — ^Ankele  v. 
.Elder,  330. 

Execution — Lien — Ordinarily  a  writ  of  execution  is  a  lien  upon 
the  personal  property  of  the  Judgment  debtor  from  the  time  of 
its  delivery  to  the  officer,  but  where  at  the  instance  of  the 
creditor  it  lies  inactive  in  the  officer's  hands,  its  lien  is  sub- 
ordinated to  that  of  another  creditor  who  subsequently,  and 
before  its  levy,  secures  himself  upon  the  property. — lb. 

Pleading — ^Laches  is  not  a  ground  of  demurrer,  but  should  be 
raised  by  answer. — The  Ogilvy  Irrigating  and  Land  Co.  v. 
Insinger,  380. 

LANDLORD  AND  TENANT: 

Mines  and  Mining — Contracts — Lease — Sinking  Shaft — ^Time- 
Forfeiture — ^A  mining  lease  for  two  years  from  January  1,  1900, 
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required  the  lessee  to  sink  a  shaft  200  feet  during  the  term  of 
the  lease — 100  feet  to  be  completed  on  or  before  January  1, 
1901 ;  and  provided  that  a  failure  to  keep  any  or  all  agreements, 
express  or  implied,  in  the  lease,  should  work  a  forfeiture  thereof. 
Held,  that  the  agreement  to  complete  100  feet  of  the  shaft  on 
or  before  January  1,  1901,  was  of  the  essence  of  the  contract, 
and  a  failure  to  complete  said  100  feet  on  said  day  worked  a 
forfeiture  of  the  lease. — The  Mpntrozona  Gold  Mining  Co.  et  al. 
V.  Thatcher.  371. 

Same — Where  a  mining  lease  obligated  the  lessee  to  sink  a 
shaft  100  feet  on  or  before  a  certain  day  named,  one  year  from 
beginning  of  the  lease,  upon  penalty  of  forfeiture  of  the  lease, 
and  the  work  of  sinking  the  shaft  was  not  commenced  for  nearly 
nine  months  and  was  completed  nine  days  after  the  expiration  of 
the  time,  the  fact  that  the  lessee  in  sinking  the  shaft  encountered 
running  ground  which  he  had  not  anticipated,  but  for  which 
running  ground  he  would  have  completed  the  work  on  time, 
would  not  relieve  him  from  the  forfeiture. — lb. 

Same — ^Where  a  mining  lease  obligates  the  lessee  to  sink  a 
shaft  a  certain  depth  on  or  before  a  certain  day,  upon  penalty 
of  forfeiture  of  the  lease,  a  substantial  compliance  with  the 
agreement,  or  a  compliance  after  the  expiration  of  the  time  limit, 
will  not  relieve  the  lessee  from  the  penalty  of  forfeiture  of  the 
lease. — lb. 

Same — Where  the  lessee  of  a  mine  obligated  himself  to  sink 
a  shaft  a  certain  depth  on  or  before  a  certain  date,  upon  penalty 
of  forfeiture  of  the  lease,  and  by  reason  of  his  failure  to  com- 
plete the  shaft  within  the  time,  the  lease  was  forfeited,  but  the 
lessee  continued  to  mine  the  property  claiming  that,  having 
substantially  complied  with  the  contract  by  completing  the  shaft 
a  few  days  after  the  expiration  of  the  time,  the  lease  was  not 
forfeited,  the  lessee  after  such  forfeiture  was  not  a  willful  tres- 
passer, and  upon  an  accounting  between  him  and  the  lessor  for 
ore  taken  out  after  the  forfeiture,  the  lessee  should  be  allowed 
the  cost  of  mining  the  ore. — lb. 

Fixtures — Removal — The  rule  that  whatever  is  affixed  to  the 
land  becomes  part  of  the  freehold,  does  not  apply  as  between 
landlord  and  tenant.  Articles  affixed  by  a  tenant  to  the  demised 
premises,  for  the  purpose  of  carrying  on  the  business  for  which 
they  are  leased,  are  removable  by  him,  however  firmly  they 
may  be  attached.  But  the  removal  must  be  effected  during  the 
term  of  the  lease,  if  it  remains  in  force  for  its  full  term;  or, 
if  It  is  terminated  by  the  act  of  the  landlord  before  the  time 
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limited  by  itself  for  expiration,  within  a  reasonable  time  after  it 
is  so  terminated. — Carper  v.  Risdon,  530. 

Fixtures  Left  on  Premises  at  Request  of  Landlord — Removal — 
Where  machinery  attached  to  leased  premises  by  the  tenant 
is  permitted  to  remain  after  the  expiration  of  the  term,  at  the 
request  of  the  landlord,  the  question  of  reasonable  time  within 
which  the  tenant  may  remove  the  same,  does  not  arise. — lb. 

Same — Where,  after  the  expiration  of  the  term  of  a  lease,  the 
grantee  of  the  landlord  recognized  the  right  of  the  tenant  to 
remove  certain  machinery  attached  to  the  premises,  and  re- 
quested him  not  to  do 'so,  and  leased  the  machinery  from  said 
tenant,  and  agreed  to  pay  rent  for  the  same,  he  is  estopped  to 
deny  the  tenant's  ownership  of,  and  right  to,  remove  such 
machinery,  because  it  had  not  been  removed  in  a  reasonable 
time. — lb. 

Fixtures — Removal  —  Demsnd  —  Where  a  tenant,  after  the 
expiration  of  the  term,  was  entitled  to  remove  certain  machinery 
attached  to  the  premises  by  him,  the  fact  that  his  demand  for 
the  machinery  embraced  more  property  than  he  was  entitled  to 
remove,  would  not  render  such  demand  ineffective  if  the  owner 
refused  to  turn  over  any  part  of  the  property. — lb. 

Same — Evidence — Conversion — In  an  action  by  a  tenant  against 
the  landlord  for  the  value  of  machinery  attached  to  the  premises 
by  the  tenant,  proof  of  demand  by  the  tenant  and  refusal  of 
the  owner  to  permit  the  removal  of  the  property,  is  necessary 
only  for  the  purpose  of  showing  a  conversion,  and  if  the  fact 
of  conversion  otherwise  appears,  the  demand  and  refusal  become 
immaterial. — lb. 

Same — Letter  of  Attorney — ^In  an  action  by  a  tenant  against 
the  grantee  of  the  landlord  for  the  value  of  certain  machinery 
attached  to  the  premises  by  the  tenant,  a  letter  written  to 
plaintiff  by  defendant's  attorney,  introduced  in  evidence  with- 
out objection  from  defendant,  and  in  which  defendant  was 
asserted  to  be  the  owner  of  the  property,  and  plaintiff's  claim 
to  it  was  repudiated,  was  evidence  of  a  conversion. — lb. 

LEASE:     See  LANDLORD  AND  TENANT. 

LIMITATION: 

Deeds  of  Trust — Foreclosure — Unauthorized  Release— Fraud — 

An  action  by  the  holder  of  a  promissory  note  for  personal  judg- 
ment and  to  foreclose  a  deed  of  trust  securing  the  same,  and 
incidentally  to  cancel  an  unauthorized  release  deed  executed  by 
the  trustee,  is  not  an  action  for  relief  on  the  ground  of  fraud. 
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such  as  Is  required  to  be  brought  within  three  years  after  the 
discovery  of  the  facts  constituting  the  fraud,  but  the  action  may 
be  brought  at  any  time  within  six  years  from  the  maturity  of 
the  note. — Murto,  Admr.,  y.  Lemon  et  al.,  314. 

LIS  PENDENS: 

Chattel  Mortgages — Receivers — Notice — Where  a  chattel  mort- 
gage was  executed  pending  an  action  against  the  mortgagor  for 
the  appointment  of  a  receiver,  evidence  that  prior  to  the  exe- 
cution of  the  chattel  mortgage  counsel  for  mortgagee  was  pres- 
ent representing  mortgagee  at  the  hearing  of  a  motion  to 
discharge  the  receiver,  and  that  other  counsel  for  mortgagee 
prepared  the  resolution  adopted  by  the  board  of  directors  of  the 
mortgagor,  a  corporation,  authorizing  the  execution  of  the  chattel 
mortgage  and  recited  in  said  resolution  the  appointment  of  the 
receiver,  was  sufficient  to  show  actual  knowledge  on  the  part 
of  the  mortgagee  of  the  pendency  of  the  suit  against  the  mort- 
gagor.— Powell  V.  The  National  Bank  of  Commerce,  57. 

Personal  Property — ^The  doctrine  of  Us  pendens  applies  to  all 
personal  -  property  except  negotiable  Instruments  transferred 
before  maturity  and  articles  of  ordinary  commerce  sold  In  the 
usual  way,  where  the  purchaser  has  no  notice  of  the  pendency 
of  the  suit. — lb. 

Same — ^While  the  doctrine  of  lis  pendens  has  been  modified 
and  relaxed  as  to  real  estate  by  section  36  Mills'  Ann.  Code, 
as  to  personal  property  it  remains  as  at  common  law. — lb. 

Receivers  —  Chattel  Mortgages  —  Pending  an  action  for  the 
recovery  of  a  debt  and  asking  for  the  appointment  of  a  receiver 
to  take  charge  of  all  of  defendant's  assets,  defendant  executed 
a  chattel  mortgage  covering  practically  all  of  its  assets,  the 
mortgagee  having  actual  knowledge  of  the  pendency  of  the  suit. 
After  the  execution  of  the  chattel  mortgage  the  receiver  was 
appointed,  as  prayed  for  In  the  action.  Held,  that  the  order 
appointing  the  receiver  related  back  to  the  time  the  court 
acquired  Jurisdiction  of  the  subject-matter  and  parties,  and 
took  precedence  over  the  chattel  mortgage,  and  the  receiver  was 
entitled  to  recover  possession  of  said  assets  from  the  mort- 
gagee.— lb. 

MANDAMUS: 

Offices  and  Officers — Title  to  Office — Jurisdiction — ^Where  a 
party  is  in  actual  possession  of  an  office  under  an  election  or 
commission,  and  exercising  Its  duties  under  color  of  right,  his 
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title  to  the  office  cannot  be  tried  or  tested  by  mandamus. — ^The 
City  Council  of  Cripple  Creek  et  al.  v.  The  People  ex  rel. 
Ferguson,  399. 

Same — City  Councils — Where  a  city  council  in  a  contest  for 
the  seat  of  one  of  its  members  by  resolution  unseated  the  con- 
testee  who  had  received  the  certificate  of  election  and  qualified, 
and  seated  in  his  stead  the  contestor,  and  the  contestor  entered 
upon  the  discharge  of  his  duty  as  a  member  of  the  council »  an 
action  of  mandamus  would  not  lie  against  the  other  members  of 
the  city  council  to  compel  them  to  restore  the  contestee  to  his 
position  as  a  member  of  the  council. — lb. 

Jurisdiction — Vacation — Judge  at  Chambers — ^A  district  Judge 
has  no  jurisdiction  in  vacation  at  his  chambers  to  enter  an 
order  denying  upon  its  merits  a  petition  for  an  alternative  writ 
of  mandamus. — The  People  ex  rel.  Board  of  County  Com'rs 
Montrose  County  v.  Hebel  et  al.,  523. 

MASTER  AND  SERVANT: 

Safe  Place  and  Appliances — Vice  Principal — It  is  the  duty  of 
the  master  to  exercise  ordinary  care  in  seeing  that  his  servants 
are  provided  with  a  reasonably  safe  place  in  which  to  work, 
and  that  the  instrumentalities  and  appliances  to  be  used  by 
them  are  in  a  reasonably  safe  and  suitable  condition,  and  he 
cannot  escape  responsibility  for  a  disregard  of  such  duty  by 
delegating  its  performance  to  an  employee.  An  employee  to 
whom  such  duty  Is  delegated,  without  regard  to  his  rank,  is. 
in  the  performance  of  such  duty,  a  representative  of  the  master 
and  not  a  fellow-servant  with  other  employees,  and  his  negli- 
gence is  the  master's  negligence. — Roche  et  al.  v.  The  D.  ft  R.  G. 
R.  R.  Co.,  204. 

Railroad  Companlea — Negligence — Condition  of  Loaded  Cara— 
A  railroad  company  is  responsible  to  its  employees  for  the  con- 
dition of  its  cars  when  turned  over  to  them,  if  such  condition 
was,  or  by  the  exercise  of  reasonable  care  might  have  been, 
known  to  it,  and  its  responsibility  extends  to  the  condition  of 
the  load  upon  the  car  as  well  as  to  the  car  itself. — lb. 

Same — Instructions — A  railroad  brakeman,  while  helping  to 
make  up  a  train  of  cars  in  which  was  a  car  loaded  with  min- 
ing timbers,  and  while  between  the  cars  in  the  performance  of 
his  duty  was  killed  by  a  log  which  projected  over  the  end  of  the 
car.  In  an  action  for  damages  for  the  death  of  the  brakeman, 
held  that  the  questions  of  the  company's  negligence  in  per- 
mitting the  car  to  be  turned  over  to  its  employees  with  the 
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log  project ing,  and  the  contributory  negligence  of  the  deceased, 
should  have  been  submitted  to  the  Jury,  and  It  was  error  to 
direct  a  verdict  for  defendant. — lb. 

MEASURE  OF  DAMAGE:     See  DAMAGES. 

MECHANICS'  LIENS: 

Material  Furnished — Intention — ^A  Hen  cannot  be  maintained 
against  the  owner  of  a  building  for  materials  used  In  Its  con- 
struction that  were  furnished  the  contractor  In  his  own  name, 
when  the  material  man  had  no  knowledge  of  any  contract  rela- 
tions existing  between  the  contractor  and  owner,  or  of  the  par- 
ticular building  to  be  constructed,  but  Intended  to  hold  the 
lien  upon  whatever  building  the  materials  might  be  used  In. — 
The  Tabor-Pierce  Lumber  Co,  et  al.  v.  The  International  Trust 
Co.,  108. 

Date  of  Contract  Fixes  Legal  Right — ^Where  the  contract  under 
which  a  sub-contractor  claimed  a  mechanic's  lien  was  entered 
into  prior  to  the  time  the  Mechanics'  Liens  statute  of  1899  went 
into  effect,  he  must  proceed  under  the  law  of  1893,  although 
the  building  was  finished  and  his  statement  filed  after  the  law 
of  1899  went  Into  effect. — lb. 

Filing  Statement  Before  Completion  of  Building — ^Under  the 
mechanics'  lien  law  of  1893,  a  statement  of  claim  filed  by  a 
sub-contractor  before  the  completion  of  the  building  on  which 
he  claimed  a  lien,  was  premature  and  of  no  effect*,  and  will  not 
support  a  mechanic's  lien. — lb. 

Foreclosure — Mortgages — Parties — The  beneficiary  in  a  deed 
of  trust  is  not  a  necessary  party  to  the  foreclosure  of  a  mechan- 
ic's lien  on  the  premises  conveyed  by  the  deed  of  trust;  but 
where  such  foreclosure  is  had  without  making  such  beneficiary 
a  party,  his  Interest  is  not  bound  thereby,  and  he  may  attack 
the  validity  of  such  lien  and  foreclosure  in  a  subsequent  action. — 
Fleming  v.  The  Prudential  Ins.  Co.,  126. 

City  Lota — Sidewalks — ^A  mechanic's  lien  cannot  be  established 
against  city  or  town  lots  for  the  construction  of  a  sidewalk  in 
front  of  the  same. — lb. 

Power  to  Prescribe  Conditions — ^The  power  to  enact  a  mechan- 
ic's Hen  law  Includes  the  power  to  prescribe  the  conditions 
upon  which  the  Hen  may  be  acquired,  and  with  reference  to 
which  the  rights  of  persons  interested  shall  be  determined. — 
The  Chicago  Lumber  Co.  et  al.  v.  Newcomb  et  al.,  265. 

Constitutionality — Freedom  of  Contract — ^The  provisions  of  the 
mechanics'  Hen  law  of  1893   (Session  Laws  1893,  chapter  117), 
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prescribing  the  form  of  contract  which  must  be  entered  into 
and  recorded  by  the  owner  and  contractor  to  enable  the  con- 
tractor to  secure  a  lien  for  himself,  and  the  owner  to  confine 
the  liabilities  to  which  his  property  may  be  subjected  to  the 
contract  price,  do  not  interfere  with  the  constitutional  right 
of  the  citizen  to  contract  as  his  interest  may  demand,  and  are 
.not  repugnant  to  the  provisions  of  the  constitution  guaranteeing 
to  citizens  the  right  of  acquiring,  possessing  and  protecting 
property,  inhibiting  the  enactment  of  laws  impairing  the  obliga- 
tion of  contracts  or  depriving  any  person  of  life,  liberty  or 
property  without  due  process  of  law. — lb. 

Same— The  provision  of  the  mechanics'  lien  law  (Session 
Laws  1S93,  chapter  117),  which  gives  to  persons  furnishing 
material  or  performing  labor  for  the  principal  contractor  a 
lien  against  the  property  of  the  owner  for  the  full  value  of 
their  material  or  labor,  regardless  of  the  contract  price,  if  the 
owner  disregards  the  provisions  of  the  statute  with  reference 
to  the  contract,  does  not  interfere  with  any  of  his  constitutional 
rights,  nor  subject  him  to  a  penalty  for  exercising  such  rights, 
—lb. 

Validity  of  Law— Principal  and  Agent— The  fact  that  the 
mechanics'  lien  law  (Session  Laws  1893,  chapter  117)  makes 
the  contractor  the  agent  of  the  owner  for  the  purpose  of  the 
act,  does  not  invalidate  the  statute. — lb. 

Contracta— ^Notice— The  contract  required  by  the  mechanics' 
lien  law  (Session  Laws  1893,  chapter  117)  to  be  recorded  in 
order  to  limit  the  amount  of  the  liens  to  which  the  owner's 
property  is  subject  to  the  amount  of  the  contract  price,  is  a 
contract  the  terms  of  which  are  contained  in  the  statute,  and 
If  the  contract  varies  from  the  statutory  contract  in  any  material 
particular,  it  would  not  affect  the  rights  of  lien  claimants,  and 
It  Is  immaterial  whether  or  not  they  had  knowledge  of  it. — lb. 

Constitutionality— Title  of  Act— The  title  of  the  mechanics' 
lien  act  (Session  Laws  1893.  chapter  117).  which  is  "An  act  to 
secure  liens  to  mechanics  and  others,"  Is  sul&cient  to  embrace 
the  provisions  granting  liens  to  other  persons  than  mechanics, 
and  the  act  contains  but  one  subject. — lb. 

Construction  of  Statute— The  mechanics'  lien  statute  should 
be  liberally  construed  so  as  to  advance  Its  object. — lb. 

Statement  of  Claim— Contracts — ^That  provision  of  the  mechan- 
ics' Hen  statute  (Session  Laws  1893,  chapter  117)  which  requires 
the  Hen  claimant  to  Incorporate  the  terms  and  conditions  of 
bis  contract  into  his  Hen  statement,  must  be  construed  as  hav- 
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ing  reference  only  to  the  principal  contractor  and  not  to  sub- 
contractors, material  men  and  laborers. — lb. 

Statements  —  Evidence  —  Variance  —  In  the  enforcement  of  a 
mechanic's  lien  a  small  discrepancy  between  the  statement  in 
the  lien  claim  and  the  evidence  as  to  the  amount  due,  which 
was  purely  the  result  of  mistaket  and  did  not  mislead  or  injure 
anyone,  would  not  .alfect  the  standing  of  the  lien. — lb. 

Pleading — Immateriai  Allegation — Strilcing  Out — ^In  an  action 
upon  a  contract  for  labor  performed  and  to  foreclose  a  mechanic's 
lien,  an  allegation  in  the  answer  that  plaintiff  was  out  of  employ- 
ment and  claimed  to  be  owing  certain  sums  for  taxes  and  inter- 
est which  he  was  unable  to  pay,  was  properly  stricken  out. — The 
Ontario-Colorado  Gold  Mining  Co.  v.  MacKenzie,  298. 

Same— In  an  action  to  enforce  a  mechanic's  lien  for  labor  per- 
formed upon  a  mining  claim,  under  a  contract  to  work  as  a 
common  laborer  and  as  a  stone  mason  and  bricklayer,  an  allega- 
tion in  the  answer  that  plaintiff  was  wholly  unacquainted  with 
and  unused  to  mining  and  was  not  a  miner,  was  immaterial  and 
was  properly  stricken  out. — ^Ib. 

MINES  AND  MINING: 

Adverse  Suits — Filing  Adverse — Pleading — In  an  adverse  suit 
it  is  not  necessary  to  allege  in  the  complaint  that  the  adverse 
claim  was  filed  in  the  land  office  within  sixty  days  from  the 
commencement  of  publication  of  notice  of  application  for  patent. 
— Rawlings  et  al.  v.  Casey,  152. 

Mining  Claims — Relocation  of  Abandoned  Claim  —  Location 
Certificate — Statutory  Construction— In  relocating  an  abandoned 
mining  claim  it  is  not  necessary  that  the  location  certificate 
should  state  that  the  claim  is  located  as  abandoned  property. 
In  section  3162  Mills'  Ann.  Stats.,  providing  that  "the  location 
certificate  may  state  that  the  whole  or  any  part  of  the  new 
location  is  located  as  abandoned  property,"  the  word  "may" 
should  be  construed  as  permissive  and  discretionary,  and  not 
as  mandatory. — Carlin  v.  Freeman  et  al.,  334. 

Mining  Claims —  Description  —  Statutory  Construction  — A 
description  in  a  location  certificate  of  a  mining  claim  which 
ties  the  claim  by  course  and  distance  to  a  patented  claim  is 
sufiScient  to  comply  with  the  statute  requiring  the  description 
to  refer  to  some  natural  object  or  permanent  monument. — lb. 

Mines  and  Mining — Lease — Sinking  Shaft — ^Tlme — Forfeiture— 
A  mining  lease  for  two  years  from  January  1,  1900,  required  the 
lessee  to  sink  a  shaft  200  feet  during  the  term  of  the  lease — ^100 
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feet  to  be  completed  on  or  before  January  1,  1901;  and  provided 
that  a  failure  to  keep  any  or  all  agreements,  express  or  implied, 
in  the  lease,  should  work  a  forfeiture  thereof.  Held,  that  the 
agreement  to  complete  100  feet  of  the  shaft  on  or  before  Janu- 
ary 1,  1901,  was  of  the  essence  of  the  contract,  and  a  failure 
to  complete  said  100  feet  on  -said  day  worked  a  forfeiture  of 
the  lease. — The  Montrozona  Gold  Mining  Co.  et.al.  v.  Thatcher, 
371. 

Same — Where  a  mining  lease  obligated  the  lessee  to  sink  a 
shaft  100  feet  on  or  before  a  certain  day  named,  one  year  from 
beginning  of  the  lease,  upon  penalty  of  forfeiture  of  the  lease, 
and  the  work  of  sinking  the  shaft  was  not  commenced  for 
nearly  nine  months  and  was  completed  nine  days  after  the 
expiration  of  the  time,  the  fact  that  the  lessee  in  sinking  the 
shaft  encountered  running  ground  which  he  had  not  anticipated, 
but  for  which  running  ground  he  would  have  completed  the 
work  on  time,  would  not  relieve  him  from  the  forfeiture. — lb. 

Same — Where  a  mining  lease  obligates  the  lessee  to  sink  a 
shaft  a  certain  depth  on  or  before  a  certain  day,  upon  penalty 
of  forfeiture  of  the  lease,  a  substantial  compliance  with  the 
agreement,  or  a  compliance  after  the  expiration  of  the  time 
limit,  will  not  relieve  the  lessee  from  the  penalty  of  forfeiture 
of  the  lease. — lb. 

Same— Where  the  lessee  of  a  mine  obligated  himself  to  sink 
a  shaft  a  certain  depth  on  or  before  a  certain  date,  upon  penalty 
of  forfefture  of  the  lease,  and  by  reason  of  his  failure  to  com- 
plete the  shaft  within  the  time,  the  lease  was  forfeited,  but 
the  lessee  continued  to  mine  the  property,  claiming  that,  having 
substantially  complied  with  the  contract  by  completing  the  shaft 
a  few  days  after  the  expiration  of  the  time,  the  lease  was-  not 
forfeited,  the  lessee  after  such  forfeiture  was  not  a  willful  tres- 
passer, and  upon  an  accounting  between  him  and  the  lessor  for 
ore  taken  out  after  the  forfeiture,  the  lessee  should  be  allowed 
the  cost  of  mining  the  ore. — lb. 

Right  to  Follow  Dip  of  Vein — ^The  right  to  follow  a  vein  on  its 
dip  into  territory  belonging  to  another  is  dependent  upon  full 
ownership  of  the  apex,  and  the  departure  of  the  vein  from  the 
side  line  of  the  owner's  claim,  the  end  lines  of  which  must  be 
parallel.— The  Big  Hatchet  Consolidated  Mining  Co.  v.  Colvin 
et  al.,  405. 

End  Lines — Conflicts — The  end  lines  of  a  mining  claim  for  the 
purpose  of  its  extralateral  rights  are  those  laid  upon  the  ground 
when  it  was  located,  and  the  fact  that  one  of  them  may  cross 
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territory  belonging  to  older  valid  locations  is  immaterial.  The 
line  so  laid  is  nevertheless  the  end  line  of  the  claim  for  the 
purpose  of  securing  to  it  underground  or  extralateral  rights  not 
in  conflict  with  the  senior  locations. — lb. 

End  Lines — Conflict — Instructions — In  an  action  to  determine 
the  right  of  possession  of  a  conflict  between  two  mining  claims, 
where  it  was  not  disputed  that  the  end  lines  of  plaintiff's  claim 
as  located  upon  the  ground  were  parallel  and  that  the  lode  in 
controversy  did  enter  the  claim  across  its  end  line,  but  one 
end  of  the  claim  conflicted  with  older  and  valid  claims  so  that 
the  end  boundary  of  plaintiff's  claim  as  conveyed  by  his  patent 
was  an  irregular  line  not  parallel  with  the  located  end  lines, 
Ielu  instruction  that  the  end  .lines  of  a  claim  must  be  parallel 
to  each  other  in  order  to  give  to  the  lode  location  any  extra- 
lateral  right  by  virtue  of  its  having  within  its  surface  area 
the  top  or  apex  of  any  lode,  and  that  if  the  lode  was  shown 
to  have  entered  the  claim  at  any  point  except  across  one  of 
its  parallel  end  lines,  and  did  not  in  Its  strike  reach  either  one 
of  said  end  lines,  then  plaintiff  could  not  pursue  said  vein  upon 
its  dip  beyond  the  surface  boundaries  of  his  claim,  was  mis- 
leading and  erroneous,  as  from  such  instruction  the  Jury  might 
have  supposed  the  irregular  line  formed  by  the  older  conflicting 
claims  constituted  the  end  line  of  plaintiff's  claim,  and  not  being 
parallel  with  the  other  end  line  the  claim  had  no  parallel  end 
lines,  and  was  therefore  entitled  to  no  extralateral  rights. — lb. 

Contracts — Forfeiture — Rescission — ^A  deed  to  mining  property 
was  placed  in  escrow  with  an  agreement  that  it  should  be 
delivered  to  the  grantee  if  he  should  make  certain  stipulated 
payments,  but  upon  failure  of  the  grantee  to  make  the  pay- 
ments, to  be  returned  to  the  grantor,  and  the  agreement  fur- 
ther provided  for  the  forfeiture  of  all  payments  made  by  the 
grantee  in  case  of  his  failure,  also  for  the  payment  of  certain 
royalties  on  all  ores  taken  from  the  mine  by  the  grantee.  Held, 
that  a  failure  of  the  grantee  to  make  the  payments  and  a  demand 
by  the  grantor  for  the  return  of  the  deed,  forfeited  the  right 
of  the  grantee  to  purchase  the  property  but  did  not  rescind  the 
contract,  and  the  grantor  might  proceed  upon  the  contract  in 
,an  action  to  recover  of  the"  grantee  the  royalties  due  thereon. — 
Frank  v.  Bauer  et  al.,  445. 

Contracts — Royalties — Smelter  Returns— In  a  contract  to  pay 
royalties  upon  the  "mint  or  smelter  returns"  of  all  ores  to  be 
removed  from  a  mine,  where  the  parties  to  the  contract  con- 
strued it  by  paying  royalty  on  the  value  of  the  ore  at  the 
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smelter,  less  the  smelting  charges;  in  the  absence  of  other  ewi- 
dence  the  court  will  adopt  such  construction  as  the  meaning 
of  "mint  or  smelter  returns"  in  the  contract,  rather  than  the 
value  of  the  ore  after  deducting  smelting  charges  and  the 
charges  for  hauling,  freight  and  switching  in  delivering  the  ore 
to  the  smelter. — lb. 

injunction — Recovery  on  Bond — Damage  to  Mine — In  an  action 
on  an  injunction  bond  for  damages  from  the  falling  in  of  the 
workings  of  a  mine,  pending  the  time  plaintiff  was  restrained 
by  the  writ  from  working  its  mine,  where  the  evidence  shows 
that  the  mine  was  in  good  condition  at  the  time  the  writ  was 
served,  and  shows  the  condition  at  about  the  time  of  the  dis- 
solution, it  is  sufficiently  definite  aa  to  the  condition  of  the  mine 
when  the  writ  was  dissolved  to  sustain  a  recovery,  in  the 
absence  of  any  objection  to  the  testimony  on  that  account, 
and  in  the  absence  of  any  evidence  on  defendant's  part  that 
the  mine  was  in  a  different  condition. — Quinn  et  al.  v.  The  Bald- 
win-Star Coal  Co.,  497. 

Coal  Mines — injunction — Injury  to  Mine — Recovery  of  Damage 
— Injury  to  a  coal  mine  caused  by  the  falling  in  of  the  workings, 
because  of  the  restraining  by  writ  of  injunction  of  the  owner 
from  working  therein,  is  an  injury  to  real  estate  for  which  the 
equitable  owner  may  recover  damages  upon  the  injunction  bond, 
—lb. 

MINING  CLAIMS:     See  MINES  AND  MINING. 

MORTGAGES: 

Mechanics'  Liens — Foreclosure — Parties — ^The  beneficiary  in  a 
deed  of  trust  is  not  a  necessary  party  to  the  foreclosure  of  a 
mechanic's  lien  on  the  premises  conveyed  by  the  deed  of  trust; 
but  where  such  foreclosure  is  had  without  making  such  bene- 
ficiary a  party,  his  interest  is  not  bound  thereby,  and  he  may 
attack  the  validity  of  such  lien  and  foreclosure  in  a  subsequent 
action. — Fleming  v.  The  Prudential  Ins.  Co.,  126. 

Evidence — Quieting  Title— Evidence  held  insufficient  to  sus- 
tain a  finding  that  defendant  in  a  suit  to  quiet  title  was  the 
owner  or  holder  of  a  certain  trust  deed  or  trust  deeds  on  the 
property  in  controversy,  or  had  any  substantial  interest  in  th^ 
same. — The  McKinley-Lanning  Loan  and  Trust  Co.  et  al.  v.  Var- 
ney,  210. 

Foreclosure — Pleading — ^In  an  action  to  foreclose  a  trust  deed, 
an  averment  in  the  answer  that  the  trust  deed  is  a  lien  upon 
only  whatever  interest  the  grantor  had  in  the  premises  is  not 
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a  denial  of  an  allegation  in  the  complaint  that  said  grantor  had 
incumbered  the  premises  in  fee. — The  Lockhaven  Trust  and 
Safe  Deposit  Co.  v.  The  U.  S.  Mortgage  and  Trust  Co.,  294. 

Extension  of  Time — Liability  of  Grantee  of  Mortgagor — Where 
a  purchaser  of  the  equity  of  redemption  of  mortgaged  premises 
upon  whom  rested  no  obligation  to  pay  the  mortgage  debt  or 
the  interest  thereon,  agreed  with  the  owner  of  the  mortgage  to 
pay  interest  on  the  debt  at  a  stipulated  rate,  together  with  the 
taxes  on  the  property,  and  to  perform  the  covenants  contained 
in  the  mortgage  in  consideration  of  the  extension  of  the  time  of 
payment  by  the  owner  of  the  mortgage,  the  contract  designating 
a  place  for  payment  of  both  principal  and  interest,  said  grantee 
did  not  thereby  assume  and  become  personally  liable  for  the 
principal  of  the  mortgage  debt. — Crebbin  v.  Shinn  et  al.,  302. 

Appellate  Practice— Appealable  Judgments — In  an  action  upon 
a  promissory  note  and  to  foreclose  a  trust  deed,  where  personal 
judgment  was  rendered  in  favor  of  plaintiff  upon  the  note,  but 
the  foreclosure  was  denied,  it  was  a  Judgment  in  plaintiff's 
favor,  from  which  no  appeal  by  plaintiff  will  lie.  But  the  cause 
having  been  brought  up  by  appeal  will  be  dismissed  and  re- 
docketed  on  error. — Murto,  Admr.  of  Turbutt's  Estate,  v.  Lemon 
et  al.,  313. 

Bills  and  Notes — indorsements — Preaumptions — In  the  absence 
of  evidence  to  the  contrary,  an  undated  indorsement  of  a  promis- 
sory note  is  presumed  to  have  been  made  at  the  time  and  place 
of  the  execution  of  the  note;  and  in  an  action  on  the  note  and 
to  foreclose  a  deed  of  trust  given  to  secure  it,  this  presumption 
obtains  against  the  maker  of  the  note,  the  maker  of  the  deed 
of  trust  and  also  against  subsequent  purchasers  of  the  property 
covered  by  the  deed  of  trust. — Murto,  Admr.,  v.  Lemon  et  al., 
314. 

Same— Evidence — In  an  action  by  the  indorsee  of  a  promissory 
note  for  personal  Judgment  against  the  maker  and  to  foreclose 
a  deed  of  trust  given  to  secure  it,  the  introduction  in  evidence 
of  the  note  with  an  undated  indorsement  by  the  payee,  pre- 
sumptively established  the  nonpas^ment  of  the  note  and  its 
assignment  to  plaintiff  at  the  time  of  its  execution;  and  the 
introduction  of  the  trust  deed  presumptively  established  that 
it  had  not  been  released. — lb. 

Release — Foreclosure — Evidence — In  an  action  to  foreclose  a 
deed  of  trust,  a  release  deed  from  the  trustee  together  with 
evidence  that  the  amount  of  the  note  secured  was  paid  to  the 
trustee  prior  to  the  maturity  of  the  note,  was  not  sufficient  to 
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constitute  a  defense,  but  defendant  must  also  show  that  the 
trustee  was  authorized  to  receive  payment  of  the  note  or  to 
execute  the  release. — lb. 

Release — Payment — ^Where  the  trustee  in  a  deed  of  trust  was 
authorized  by  the  instrument  to  release  the  deed  of  trust  upon 
payment  of  the  note  secured,  a  release  executed  without  pay- 
ment of  the  note  is  invalid. — lb. 

Subsequent  Purchasers — Notice  —  Subsequent  purchasers  of 
property  covered  by  a  deed  of  trust  are  charged  with  notice  of 
the  conditions  upon  which  the  trustee  is  authorized  to  release 
the  deed  of  trust. — lb. 

Bills  and  Notes — Foreclcsure^Laches — ^Where  the  holder  of 
a  note  secured  by  deed  of  trust  brought  an  action  to  foreclose 
within  two  years  after  the  maturity  of  the  note,  he  was  not 
guilty  of  such  laches  as  will  bar  his  recovery  as  against  an 
unauthorized  release  by  the  trustee. — lb. 

Foreclosure  —  Unauthorized  Release  —  Fraud — Limitation — ^An 
action  by  the  holder  of  a  promissory  note  for  personal  judgment 
and  to  foreclose  a  deed  of  trust  securing  the  same,  and  inci- 
dentally to  cancel  an  unauthorized  release  deed  executed  by 
the  trustee,  is  not  an  action  for  relief  on  the  ground  of  fraud, 
such  as  is  required  to  be  brought  within  three  years  after  the 
discovery  of  the  facts  constituting  the  fraud,  but  the  action  may 
be  brought  at  any  time  within  six  years  from  the  maturity  of 
the  note. — lb. 

MURDER: 

Indigent  Defendants — Attorneys'  Fees— Under  section  1026 
Mills'  Ann.  Stats.,  fixing  the  maximum  compensation  to  be  paid 
by  the  county  to  an  attorney  appointed  by  the  court  to  defend 
an  indigent  defendant  charged  with  a  felony,  the  punishment 
for  which  is  confinement  in  the  penitentiary,  at  thirty  dollars, 
after  the  abolishment  of  capital  punishment  for  murder  an 
attorney  appointed  to  defend  an  Indigent  defendant  charged  with 
murder  could  only  be  allowed  thirty  dollars  for  his  services. — 
The  Board  of  County  Commissioners  of  Lake  County  v.  Glynn, 
233. 

NEGLIGENCE: 

Evidence — Defendant  piped  plaintifTs  house  for  gas,  and  one 
month  after  the  pipe  was  laid  gas  was  turned  on  and  a  plug 
being  out  of  the  end  of  one  of  the  service  pipes,  gas  escaped  into 
the  room,  an  explosion  occurred  and  damaged  plaintiff's  house. 
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There  was  no  evidence  that  the  pipe  had  ever  been  disturbed 
at  the  point  where  the  plug  should  have  been  after  it  was  laid 
by  defendant.  Held,  that  the  evidence  was  sufficient  to  sustain 
a  verdict  that  defendant  failed  to  plug  the  pipe,  although  its 
employees  who  did  the  work  testified  that  the  pipe  was  plugged. 
—The  United  Oil  Co.  v.  Miller.  46. 

Instructions — In  an  action  against  a  gas  company,  who  piped 
plaintiff's  house*  for  damage  occasioned  by  an  explosion  of  gas 
which  escaped  because  of  a  missing  plug  from  the  end  of  a 
eervice  pipe,  a  requested  instruction  by  defendant  to  the  effect 
that  it  was  not  sufficient  to  warrant  a  finding  that  defendant  had 
failed  to  properly  plug  the  pipe,  to  show  that  at  the  time  of 
the  explosion  the  plug  was  missing,  if  plaintiff,  without  the 
knowledge  of  defendant,  had  in  the  meantime  made,  or  caused 
to  be  made,  any  changes  in  the  pipes,  was  properly  modified  by 
the  court  by  adding  after  the  word  pipes,  the  limitation,  "which 
in  any  way  contribute  to  the  injury  complained  of." — lb. 

Personal  Injury — Instructions — In  an  action  for  damages  for 
personal  injuries  it  was  not  error  to  refuse  to  instruct  the  Jury 
at  defendant's  request  that  if  plaintiff  was  not  injured  she  could 
not  recover,  where  in  other  instructions  given  the  sustaining 
of  an  injury  through  the  accident  was  made  essential  to  a 
recovery. — The  Denver  Consolidated  Tramway  Co.  v.  Rush,  70. 

Street  Railways — Evidence — Presumption — In  an  action  against 
a  street  railway  company  by  a  passenger  for  injuries  received, 
evidence  that  the  car  stopped  at  a  crossing  for  plaintiff  to  get 
off,  and  while  she  was  alighting  from  the  car  it  suddenly  started 
and  threw  her  to  the  ground  and  injured  her,  raises  a  presump- 
tion of  negligence  on  the  part  of  defendant,  and  establishes  a 
prima  facie  case  which  should  be  submitted  to  the  Jury. — lb. 

Cities  and  Towns — Personal  Injuries — Notice — Where  a  person 
was  injured  by  slipping  and  falling  on  snow  and  ice  on  a  side- 
walk in  the  city  of  Denver,  a  notice  to  the  city  that  such  per- 
son "slipped  and  fell,"  but  which  fails  to  state  that  he  slipped 
and  fell  upon  snow  and  ice,  is  an  insufficient  notification  of 
how  the  injury  occurred  to  constitute  a  compliance  with  the 
requirements  of  the  charter  of  the  city  of  Denver,  which  pro- 
vides that  before  the  city  shall  be  liable  for  damages  for  such 
r.n  injury  notice  in  writing  shall  be  given  the  city  within  thirty 
days,  stating  fully  "when,  where  and  how  the  injuries  occurred." 
— Stoors  V.  The  City  of  Denver,  159. 

Contributory  Negligence — Instructions — Burden  of  Proof — ^In 
an  action  for  damages  for  personal  injuries  caused  by  defend- 
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ant's  negligence,  where  no  contributory  negligence  on  plaintiflTs 
part  was  disclosed  by  plaintiff's  evidence,  an  instruction  that  the 
burden  of  proof  was  on  defendant  to  establish  such  contributory 
negligence,  was  proper. — The  City  of  Colorado  Springs  ▼.  Floyd, 
167. 

Cities  and  Towns  —  Defective  Streets — Instructions  —  In  an 
action  against  a  city  for  damages  for  injuries  caused  by  a  defec- 
tive street,  an  instruction  that  assumed  knowledge  by  plaintiff 
of  such  defect  where  there  was  no  evidence  of  such  Imowledge, 
was  faulty,  but  it  was  a  fault  of  which  defendant  could  not 
complain. — lb. 

Cities  and  Towns— Safe  Streets — Instructions — In  an  action 
against  a  city  for  damages  for  injuries  caused  by  a  defective 
street,  an  instruction  which  told  the  Jury  that  it  was  the  duty 
of  defendant  to  keep  its  streets  in  a  safe  condition  for  travel, 
instead  of  telling  them  its  duty  was  only  to  keep  them  in  a 
reasonably  safe  condition,  was  not  prejudicial  where  it  con- 
clusively appeared  from  the  evidence  that  the  street  at  the 
place  where  the  injury  occurred  was  not  in  a  reasonably  safe 
condition  for  travel,  and  that  defendant  had  knowledge  of  such 
condition. — lb. 

Instructions — Harmless  Error — In  an  action  for  damages  for 
personal  injuries  caused  by  defendant's  negligence,  where  upon 
the  undisputed  facts  the  law  casts  a  liability  upon  defendant 
so  that  the  court  would  be  Justified  in  so  directing  the  Jury,  the 
defendant  is  not  in  a  position  to  complain  of  an  instruction 
which  leaves  the  question  of  its  liability  to  the  Jury,  even  if  such 
instruction  is  erroneous. — ^Ib. 

Cities  and  Towns  —  Dangerous  Streets — instructions  —  In  an 
action  against  a  city  for  damages  for  personal  injuries,  where 
the  evidence  conclusively  showed  that  the  street  was  unneces- 
sarily obstructed  by  ice  caused  by  an  improperly  placed  hydrant, 
and  that  plaintifT  was  compelled  to  cross  the  ice  to  reach  the 
street  car,  and  there  was  no  evidence  that  snow  or  sleet  had 
caused  such  ice,  instructions  that  assumed  that  there  was 
evidence  from  which  the  Jury  might  find  that  the  street  was 
not  unnecessarily  obstructed,  that  the  ice  was  caused  by  sleet 
or  melting  of  snow,  and  that  it  might  easily  have  been  avoided 
by  plaintiff,  would  have  been  erroneous  and  were  properly 
refused. — lb. 

Master  and  Servant — Safe  Place  and  Appliances— -Vice  Prin- 
cipal— It  Is  the  duty  of  the  master  to  exercise  ordinary  care  in 
seeing  that  his  servants  are  provided  with  a  reasonably  safe 
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place  in  which  to  work,  and  that  the  instrumentalities  and  appli- 
ances to  be  used  by  them  are  in  a  reasonably  safe  and  suitable 
condition,  and  he  cannot  escape  responsibility  for  a  disregard 
of  such  duty  by  delegating  its  performance  to  an  employee.  An 
employee  to  whom  such  duty  is  delegated,  without  regard  to  his 
rank,  is,  in  the  performance  of  such  duty,  a  representative  of 
the  master  and  not  a  fellow-servant  with  other  employees,  and 
his  negligence  is  the  master's  negligence. — Roche  et  al.  v.  The 
D.  &  R.  G.  R.  R.  Co.,  204. 

Master  and  Servant — Railroad  Companies  —  Condition  of 
Loaded  Cars — A  railroad  company  is  responsible  to  its  employees 
for  the  condition  of  its  cars  when  turned  over  to  them,  if  such 
condition  was,  or  by  the  exercise  of  reasonable  care  might 
have  been,  known  to  it,  and  its  responsibility  extends  to  the 
condition  of  the  load  upon  the  car  as  well  as  to  the  car  itself, 
—lb. 

Same — I  nstructlone— A  railroad  brakeman,  while  helping  to 
make  up  a  train  of  cars  in  which  was  a  car  loaded  with  mining 
timbers,  and  while  between  the  cars  in  the  performance  of  his 
duty  was  killed  by  a  log  which  projected  over  the  end  of  the  car. 
In  an  action  for  damages  for  the  death  of  the  brakeman,  held 
that  the  questions  of  the  company's  negligence  in  permitting  the 
car  to  be  turned  over  to  its  employees  with  the  log  projecting, 
and  the  contributory  negligence  of  the  deceased,  should  have 
been  submitted  to  the  Jury,  and  it  was  error  to  direct  a  verdict, 
for  defendant. — lb. 

Evidence — ^In  an  action  for  wages  due  plaintiff  from  defendant, 
where  defendant  set  up  a  counterclaim  based  on  plaintifT's 
alleged  negligence  in  leaving  a  load  of  wheat  in  a  wagon  stand- 
ing in  a  corral  whereby  defendant's  horses  were  killed  by  eating 
the  wheat,  evidence  that  defendant  had  been  in  the  habit  of 
leaving  wheat  in  the  wagon  in  the  corral,  was  admissible  upon 
the  question  of  plaintiff's  negligence. — Rawlings  v.  Clark,  214. 

Evidence — In  an  action  by  an  employee  against  his  employer 
for  wages,  where  defendant  set  up  a  counterclaim  based  on 
plaintiff's  negligence  in  leaving  a  load  of  wheat  uncovered  and 
exposed  whereby  defendant's  horses  were  killed  by  eating  the 
wheat,  where  there  was  no  evidence  that  plaintiff  had  not  taken 
proper  precaution  to  protect  the  wheat,  evidence  of  a  statement 
made  by  plaintiff  to  the  effect  that  the  wheat  was  protected 
was  properly  rejected. — lb. 

Railroads — Fencing  Track — ^Where  plaintiff's  cow  was  killed 
by  a  railroad  train  within  the  inclosure  of  defendant's  fenced 
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right  of  way,  and  the  killing  occurred  by  reason  of  the  cow 
suddenly  appearing  upon  the  track  from  behind  an  embankment 
in  front  of  and  so  near  to  the  engine  that  it  was  impossible 
to  have  stopped  the  train  in  time  to  save  her,  and  the  engineer 
could  not  see  the  cow  until  she  appeared  upon  the  track,  and 
the  fences  along  the  right  of  way  in  no  way  hindered  the 
escape  of  the  cow  or  influenced  her  movements  in  coming  upon 
the  track,  it  was  error  to  submit  to  the  jury  the  question 
whether  the  cow  was  killed  by  reason  of  the  maintenance  of 
the  fences  by  defendant,  and  the  Jury  should  have  been  directed 
to  return  a  verdict  for  defendant. — The  Colorado  &  Southern 
Railway  Co.  v.  Beeson,  241. 

Cities  and  To wn»— Defective  Sidewalk — Evidence^In  an  action 
against  a  city  for  damages  for  personal  injuries  to  plaintiff 
caused  by  slipping  and  falling  upon  ice  and  snow  accumulated 
on  defendant's  sidewalk,  the  evidence  examined  and  held  suffi- 
cient to  require  the  submission  to  the  jury  of  the  questions 
of  defendant's  negligence  and  plaintiff's  contributory  negligence. 
—The  City  of  Denver  v.  Strobridge,  435. 

NEGOTIABLE  INSTRUMENTS:     See  BILLS  AND  NOTES. 

NEW  TRIALS: 

Appellate  Practice — Reversal — ^Where  a  cause  is  reversed  by 
the  appellate  court  and  remanded  without  any  specific  direc- 
tions to  the  trial  court,  the  appellee  or  defendant  in  error  i? 
entitled  as  a  matter  of  right  to  a  new  trial,  and  it  is  reversible 
error  to  deny  him  a  new  trial. — Talcott  v.  The  Delta  County 
Land  and  Cattle  Co.,  11. 

Appellate  Practice — Motion  for  New  Trial — Bill  of  Exceptior'^ 
— Abstract  of  Record — An  assignment  of  error  based  on  the  rul- 
ing of  the  court  denying  a  motion  for  new  trial  will  not  be  con- 
sidered where  the  abstract  of  record  fails  to  show  that  r~i 
exception  was  taken  to  the  ruling  of  the  court  and  preserved 
by  bill  of  exceptions.  The  appearance  of  the  motion  for  nev7 
trial  and  exception  to  the  ruling  of  the  court  thereon  In  t^e 
abstract  of  record  proper  is  not  sufficient. — Carl  in  v.  Freeman 
et  al.,  334. 

Appellate  Practice — Damages — Excessive  —  Motion  for  New 
Trial — An  objection  to  a  judgment  on' the  ground  that  damages 
awarded  are  excessive,  will  not  be  considered  by  the  appellate 
court  unless  the  objection  is  first  presented  to  the  trial  court  in 
a  motion  for  new  trial. — Hugus  &  Co.  v.  Hardenburg,  464. 
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Chattel  Mortgagea^Receivers — Lia  Pendena — Where  a  chattel 
mortgsige  was  executed  pending  an  action  against  the  mortgagor 
for  the  appointment  of  a  receiver,  evidence  that  prior  to  the 
execution  of  the  chattel  mortgage  counsel  for  mortgagee  was 
present  representing  mortgagee  at  the  hearing  of  a  motion  to 
discharge  the  receiver,  and  that  other  counsel  for  mortgagee 
prepared  the  resolution  adopted  by  the  board  of  directors  of  the 
mortgagor,  a  corporation,  authorizing  the  execution  of  the  chat- 
tel mortgage  and  recited  in  said  resolution  the  appointment  of. 
the  receiver,  was  sufficient  to  show  actual  knowledge  on  the 
part  of  the  mortgagee  of  the  pendency  of  the  suit  against  the 
mortgagor. — Powell  v.  The  National  Bank  of  Commerce,  57. 

Negligence— CItf as  and  Towne— Peraonal  Injuries — Where  a 
person  was  injured  by  slipping  and  falling  on  snow  and  ice  on 
a  sidewalk  in  the  city  of  Denver,  a  notice  to  the  city  that  such 
person  "slipped  and  fell,"  but  which  fails  to  state  that  he  slipped 
and  fell  upon  snow  and  ice,  is  an  insufficient  notification  of  how 
the  injury  occurred  to  constitute  a  compliance  with  the  require- 
ments of  the  charter  of  the  city  of  Denver,  which  provides  that 
before  the  city  shall  be  liable  for  damages  for  such  an  injury, 
notice  in  writing  shall  be  given  the  city  within  thirty  days,  stat- 
ing fully  "when,  where  and  how  the  injuries  occurred." — Stoors 
V.  The  City  of  Denver,  159. 

Practice — Setting  Cause  for  Trial — Waiver. — Where  defend- 
ant's counsel  were  present  at  the  time  a  cause  was  set  for  trial 
and  made  no  objection  to  the  setting  of  the  case,  all  irregularities 
in  the  notice  of  such  setting  and  the  service  thereof  were  waived. 
— ^The  Cerussite  Mining  Co.  v.  Anderson  et  al.,  307. 

Conveyances — Breach  of  Covenant — ^In  an  action  upon  a  breach 
of  covenant  of  warranty  in  a  deed,  where  the  court  found  as  a 
matter  of  fact  a  breach  of  such  covenant,  it  was  error  to  dismiss 
plaintiff's  action  on  the  ground  that  plaintiff  had  notice  of  defend- 
ant's want  of  title,  and  that  if  defendant  was  guilty  of  fraud, 
plaintiff  was  not  deceived  thereby. — Bailey  v.  Murphy  et  al.,  310. 

Deeds  of  Trust — Subsequent  Purchasers — Subsequent  purchas- 
ers of  property  covered  by  a  deed  of  trust  are  charged  with 
notice  of  the  conditions  upon  which  the  trustee  is  authorized  to 
release  the  deed  of  trust. — Murto,  Admr.,  v.  Lemon  et  al.,  314. 

Cities  and  Towns — Personal  Injurlea — ^Under  section  9,  article 
IX,  of  the  charter  of  the  city  of  Denver  (Session  Laws  1893,  p. 
233),  requiring  notice  to  be  given  the  city  by  any  person  injured 
upon  any  of  the  streets,  avenues,  alleys,  sidewalks  or  other 
public  places,  within  thirty  days   after  receiving  such  injury, 
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before  the  city  shall  be  liable  for  damages,  if  such  notice  is 
sufficiently  full  as  to  the  cause  of  injury  so  that  guided  by.  it  the 
city  can  investigate  the  question  of  its  liability,  then  the  notice 
is  sufficient. — ^The  City  of  Denver  v.  Bradbury,  441. 

Same— In  an  action  against  the  city  of  Denver  for  damages 
for  personal  injuries  to  plaintiff  alleged  to  have  been  caused  by 
falling  into  a  covered  hole  or  pitfall  in  the  sidewalk,  a  notice 
served  on  defendant,  within  the  time  required,  giving  date  and 
place  of  accident,  and  its  cause  a  pitfall  into  which  plaintiff 
stepped,  was  sufficient. — lb. 

NUISANCES: 

Cities  and  Towns — Damages — An  open  ash-pit  dug  in  the 
ground  on  inclosed  private  premises,  is  not  a  public  nuisance 
so  as  to  make  the  city  liable  in  damages  for  injuries  to  a  child, 
caused  by  falling  into  such  pit  and  being  burned. — ^Veraguth  v. 
The  City  of  Denver,  473. 

OFFICES  AND  OFFICERS: 

Title  to  Ofnce — Mandamus — Jurisdiction — ^Where  a  party  is 
in  actual  possession  of  an  office  under  an  election  or  commission, 
and  exercising  its  duties  under  color  of  right,  his  title  to  the 
office  cannot  be  tried  or  tested  by  mandamus. — The  City  Council 
of  Cripple  Creek  et  al.  v.  The  People  ex  rel.  Ferguson,  399. 

PARTIES: 

Meclianica'  Liens^Foreciosure— IVIortgages — The  beneficiary  In 
a  deed  of  trust  is  not  a  necessary  party  to  the  foreclosure  of  a 
mechanic's  lien  on  the  premises  conveyed  by  the  deed  of  trust; 
but  where  such  foreclosure  is  had  without  making  such  bene- 
ficiary a  party,  his  interest  is  not  bound  thereby,  and  he  may 
attack  the  validity  of  such  lien  and  foreclosure  In  a  subsequent 
action. — Fleming  v.  The  Prudential  Ins.  Co.,  126. 

Practice  in  Civii  Actions — ^A  person  may  not  inject  himself 
into  a  lawsuit  by  inserting,  or  causing  to  be  inserted,  his  name 
as  a  party  in  a  supplemental  pleading  without  an  order  of  the 
court  therefor.  Persons  having  an  interest  In  the  subject-matter 
of  litigation  may  be  made  parties  to  an  action  by  compMance 
with  section  17  of  the  Civil  Code. — Jewell  et  al.  v.  Shaw,  354. 

Appellate  Practice— Where  a  joint  action  was  brought  against 
three  defendants  but  no  service  was  had  on  two  of  them,  and 
the  action  was  dismissed  as  to  the  two  not  served,  and  judg- 
ment taken  against  the  one  served,  the  two  defendants  against 
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whom  the  action  was  dlBmissed  could  not  be  made  plaintiff's 
in  error  in  a  writ  of  error  sued  out  to'  the  judgment. — Patter- 
son y.  The  Morrell  Hardware  Co.,  414. 

Appellate  Practice — Joint  Action — Several  Judgment — Waiver 
— ^Where  a  Joint  action  was  brought  against  three  defendants 
for  merchandise  alleged  to  have  been  sold  by  plaintiff  to  defend- 
ants, and  only  one  of  the  defendants  having  been  served,  he 
voluntarily  went  to  trial  upon  the  question  of  his  individual 
liability  without  objection,  he  cannot  on  writ  of  error  object  to 
the  proceedings  on  the  ground  that  the  complaint  charged  a 
Joint  indebtedness. — ^Ib. 

Corporationa— Attachment — Sales — Statute  of  Frauds — A  suit 
against  a  person  as  the  agent  of  a  corporation  is  not  a  suit 
against  the  corporation  such  as  would  sustain  an  attachment 
against  the  property  of  the  corporation,  and  where  an  attach- 
ment was  issued  in  such  action  and  levied  upon  personal  prop- 
erty claimed  by  another  party  under  a  sale  from  the  corpora- 
tion, the  attachment  plaintiffs  cannot  object  to  the  sale  by 
the  corporation  on  the  ground  that  it  was  not  accompanied 
by  such  delivery  and  change  of  possession  as  is  required  by 
•statute  to  sustain  a  sale  of  personal  property,  as  against  creditors 
of  the  vendor. — ^Hugus  &  Co.  v.  Hardenburg,  464. 

Joint  Trespass — Dismissal — Several  Liability — In  an  action 
against  Joint  trespassers  for  conversion  of  property,  the  liability 
of  defendants  is  Joint  and  several,  and  at  any  time  before  Judg- 
ment the  action  may  be  dismissed  as  to  one  defendant  and  pro- 
ceed against  the  other,  or  the  court  or  Jury  in  such  action  may 
find  one  defendant  guilty  and  another  not  guilty. — Carper  v. 
Risdon,  530. 

PARTNERSHIP: 

Claim  Against  Individual  Member — ^A  claim  against  one  of  the 
individual  members  of  a  partnership,  existing  prior  to  the  time 
of  the  creation  of  the  partnership,  cannot  be  allowed  as  a  claim 
against  the  partnership. — Leppel  v.  Lumley,  413. 

Evidence— Claim — ^Evidence  held  insufficient  to  prove  a  claim 
against  a  partnership. — ^Ib. 

Evidence — Sales — Mingling  Proceeds — ^Where  defendant  sold 
certain  mining  claims  in  which  plaintiff  was  entitled  to  one-half 
the  proceeds  of  the  sale,  together  with  other  claims,  the  indi- 
vidual property  of  defendant,  all  for  one  gross  sum  without 
specifying  the  selling  price  of  the  separate  claims,  in  an  action 
by  plaintiff  against  defendant  for  his  part  of  the  proceeds  of 


632  Index. 

PARTNERSHIP— Continued. 

sale.  It  was  error  to  exclude  evidence  tendered  by  plaintiff  to 
prove  the  number  of  acres  included  in  the  claims  in  which 
plaintiff  was  interested  and  the  number  of  acres  sold,  and  that 
the  claims  were  treated  in  the  sale  as  of  equal  value  per  acre, 
and  that  the  price  was  calculated  upon  the  total  acreage.— 
Huff  V.  Hard  wick,  416. 

8a lea — Mingling  Proceede— Where  defendant  sold  certain  min- 
ing claims  in  which  plaintiff  was  entitled  to  one-half  of  the  pro- 
ceeds, together  with  certain  other  claims,  the  individual  property 
of  defendant  in  which  plaintiff  had  no  interest,  all  for  one  gross 
sum,  if  the  claims  were  so  combined  in  the  sale  as  to  put  it 
beyond  plaintiff's  power  to  show  what  proportion  of  the  pro- 
ceeds he  was  entitled  to  receive,  he  was  entitled  to  one-half 
of  the  proceeds  of  the  entire  sale. — lb. 

PERSONAL   INJURIES: 


Negligence — Initructlons — In  an  action  for  damages  for  per- 
sonal injuries  it  was  not  error  to  refuse  to  instruct  the  Jury  at 
defendant's  request  that  if  plaintiff  was  not  injured  she  could 
not  recover,  where  in  other  instructions  given  the  sustaining  of 
an  injury  through  the  accident  was  made  essential  to  a  recovery. 
— The  Denver  Consolidated  Tramway  Co.  v.  Rush,  70. 

Negligence— Cities  and  Towns — Notica— Where  a  person  was 
injured  by  slipping  and  falling  on  snow  and  ice  on  a  sidewalk 
in  the  city  of  Denver,  a  notice  to  the  city  that  such  person 
"slipped  and  fell/'  but  which  fails  to  state  that  he  slipped  and 
fell  upon  snow  and  Ice,  is  an  insufficient  notification  of  how  the 
injury  occurred  to  constitute  a  compliance  with  the  require- 
ments of  the  charter  of  the  city  of  Denver,  which  provides  that 
before  the  city  shall  be  liable  for  damages  for  such  an  injury, 
notice  in  writing  shall  be  given  the  city  within  thirty  days,  stat- 
ing fully  "when,  where  and  how  the  injuries  occurred." — Stoors 
V.  The  City  of  Denver,  159. 

Cities  and  Towns — Notice — Under  section  9,  article  IX,  of  the 
charter  of  the  city  of  Denver  (Session  Laws  1893.  p.  233),  requir- 
ing notice  to  be  given  the  city  by  any  person  injured  upon  any 
of  the  streets,  avenues,  alleys,  sidewalks  or  other  public  places, 
within  thirty  days  after  receiving  such  injury,  before  the  city 
shall  be  liable  for  damages,  if  such  notice  is  sufficiently  full  as 
to  the  cause  of  injury  so  that  guided  by  it  the  city  can  investigate 
the  question  of  its  liability,  then  the  notice  is  sufficient. — ^The 
City  of  Denver  v.  Bradbury,  441. 

Same — In  an  action  against  the  city  of  Denver  for  damages 
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for  personal  injuries  to  plaintiff  alleged  to  have  been  caused  by 
falling  into  a  covered  hole  or  pitfall  in  the  sidewalk,  a  notice 
served  on  defendant,  within  the  time  required,  giving  date  and 
place  of  accident,  and  its  •  cause  a  pitfall  into  which  plaintiff 
stepped,  was  sufficient. — lb. 

Cities  and  Towns — Liability  for  Injuries — Governmental  Func- 
tions— ^A  municipal  corporation  is  not  liable  in  damages  for 
injuries  caused  by  the  failure  or  negligence  of  its  officers  in 
the  exercise  of  governmental  functions. — ^Veraguth  v.  The  City 
of  Denver,  473. 

Same — Failure  to  Require  Ash-pit — ^An  ordinance  of  a  city 
requiring  all  owners  of  buildings  to  furnish  :.  safe  receptacle 
for  ashes,  and  prohibiting  the  deposit  of  ashes  anywhere  except 
in  such  ash-pit,  is  public  in  its  nature,  and  its  enforcement  by 
the  officers  of  the  city  is  a  governmental  function;  and  where 
the  owner  of  a  building  failed  to  furnish  an  ash-pit,  and  hot 
aslies  were  deposited  in  an  open  hole  dug  in  the  ground  on 
the  premises,  into  which  a  child  fell  and  was  burned,  the 
city  is  not  liable  in  damages  for  the  injury. — lb. 

Same  —  Nuisance  —  An  open  ash-pit  dug  In  the  ground  on 
Inclosed  private  premises,  is  not  a  public  nuisance  so  as  to 
make  the  city  liable  in  damages  for  injuries  to  a  child,  caused 
by  falling  into  such  pit  and  being  burned. — ^Ib. 

PLEADING : 

Demand  for  Relief — Jurisdiction — ^Where  a  complaint  was  filed 
alleging  facts  which  would  entitle  plaintiff  to  a  money  Judgment, 
it  was  sufficient  to  give  the  court  Jurisdiction  of  the  subject- 
matter  notwithstanding  the  complaint  contained  no  demand  or 
prayer  for  Judgment. — Powell  v.  The  National  Bank  of  Com- 
merce, 57. 

Judgments — Collateral  Attack — ^Where  a  defendant  in  a  crim- 
inal case  forfeited  his  bail  bond  and  Judgment  was  entered 
on  the  bond  against  defendant  and  his  surety,  and  afterwards 
an  action  was  brought  against  the  administrator  of  defendant's 
estate  upon  the  Judgment,  an  answer  which  alleged  that  prior 
to  the  entry  of  Judgment  on  the  bond  defendant  surrendered 
himself  to  court,  and  the  order  of  default  forfeiting  his  bond 
was  set  aside,  and  the  prosecution  was  dismissed,  and  prayed 
that  the  Judgment  be  set  aside,  is  a  collateral  attack  on  the 
Judgment  and  cannot  be  maintained. — ^The  People  v.  McKelvey, 
Admr.,  131. 

Denial — Admission — In  an  action  for  the  price  of  an  air  com- 
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pressor,  where  the  complaint  sets  out  a  contract  for  a  certain 
described  machine  and  alleges  "that  the  said  air  compressor 
was  thereafter  delivered/'  an  answer  which  admits  that  "a 
combined  gasoline  air  compressor"  was  delivered,  while  not 
expressly  admitting  the  delivery  of  the  machine  described,  but 
which  failed  to  deny  the  allegation  "that  the  said  air  compressor 
was  thereafter  delivered"  is  an  admission,  by  failing  to  contro- 
vert, the  material  allegations  of  the  complaint. — The  Oil  Creek 
Qold  Mining  Co.  v.  Fairbanks.  Morse  &  Co..  142. 

Mines  and  Mining  —  Adverse  Suits  —  Filing  Adverse  — In  an 
adverse  suit  It  is  not  necessary  to  allege  in  the  complaint  that 
the  adverse  claim  was  filed  in  the  land  office  within  sixty  days 
from  the  commencement  of  publication  of  notice  of  application 
for  patent. — Rawlings  et  al.  v.  Casey.  152. 

Striking  Out — Amendment — Waiver — Error  committed  in  strik- 
ing out  certain  paragraphs  of  an  answer  is  waived  by  filing  an 
amended  answer. — lb. 

Same— Appellate  Practice-— Alleged  error  committed  in  striking 
out  part  of  the  original  answer,  where  an  amended  answer  was 
filed,  will  not  be  considered  by  the  appellate  court  unless  the 
amended  answer  is  included  in  the  abstract  of  record. — lb. 

Bills  and  Notes — Assignments — Estates  of  Decedents — In  an 
action  upon  promissory  notes,  where  the  complaint  alleged  that 
they  were  assigned  to  plaintiff  by  the  executor  of  the  deceased 
payee,  it  was  not  necessary  to  allege  that  the  executor  had 
authority  from  the  probate  court  to  make  the  assignment.  An 
allegation  of  assignment  implies  a  valid  assignment,  and  upon 
issue  Joined  will  be  supported  only  by  proof  of  a  valid  assign- 
ment.— Keen  v.  Brooks.  165. 

Mortgages — Foreclosure— In  an  action  to  foreclose  a  trust  deed, 
an  averment  in  the  answer  that  the  trust  deed  is  a  lien  upon 
only  whatever  interest  the  grantor  had  in  the  premises,  is  not  a 
denial  of  an  allegation  in  the  complaint  that  said  grantor  had 
incumbered  the  premises  in  fee. — ^The  Lockhaven  Trust  and  Safe 
Deposit  Co.  V.  The  U.  S.  Mortgage  and  Trust  Co..  294. 

Immaterial  Allegation — Striking  Cut — In  an  action  upon  a  con- 
tract for  labor  performed  and  to  foreclose  a  mechanic's  lien,  an 
allegation  In  the  answer  that  plaintiff  was  out  of  employment 
and  claimed  to  be  owing  certain  sums  for  taxes  and  interest 
which  he  was  unable  to  pay,  was  properly  stricken  out. — ^The 
Ontario-Colorado  Gold  Mining  Co.  v.  MacKenzie,  298. 

Same— Mechanics'  Liens — In  an  action  to  enforce  a  mechanic's 
lien  for  labor  performed  upon  a  mining  claim,  under  a  contract 
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to  work  as  a  common  laborer  and  as  a  stone  mason  and  brick- 
layer, an  allegation  in  the  answer  that  plaintiff  was  wholly 
unacquainted  with  and  unused  to  mining  and  was  not  cl  miner, 
was  immaterial  and  was  properly  stricken  out. — lb. 

Repetition — Striking  Out — It  is  not  error  to  strike  out  of  an 
answer  an  allegation  which  is  a  mere  repetition  in  substance  of 
an  allegation  which  appears  elsewhere  in  the  answer. — lb. 

Practice — Motion  to  Make  More  Certain — A  motion  to  make 
a  complaint  more  specific  does  not  present  an  issue  of  law.  Such 
motion  may  be  disposed  of  by  stipulation  of  parties  without  an 
order  of  court  ruling  thereon. — The  Cerussite  Mining  Co.  v. 
Anderson  et  al.,  307. 

Demurrer— A  demurrer  admits  everything  that  is  well  pleaded, 
but  a  matter  which  the  courts  are  debarred  from  considering 
is  not  well  pleaded.^Gillette  v.  Peabody  et  al.,  356. 

Water  Rights — Tributary  Sources — In  an  action  by  a  prior 
appropriator  of  water  from  a  stream  to  restrain  a  subsequent 
approprlator  from  diverting  waters  which  contributed  to  the 
supply  of  the  stream,  a  complaint  which  alleged  that  the  water 
diverted  by  defendant  consisted  of  (1)  waste  and  seepage  water 
arising  under  certain  land,  (2)  drainage  water  from  said  land 
collected  by  drainage  ditches  and  discharged  into  the  stream,  (3) 
sewer  and  waste  water  from  a  city  sewer,  (4)  waste  and  seep- 
age water  from  the  lateral  ditches  of  an  irrigation  canal,  and 
(5)  waste  and  seepage  water  from  a  mill  power  canal,  and  that 
prior  to  the  diversion  of  the  same  by  defendant  all  the  water 
from  the  enumerated  sources  was  discharged  into  the  stream 
above  plaintlfT's  headgate  and  contributed  to  the  supply  thereof, 
sufficiently  alleged  the  diversion  of  tributary  waters  of  the  stream 
to  make  the  complaint  good  as  against  a  general  demurrer  on 
that  ground. — ^The  Ogilvy  Irrigating  and  Land  Co.  v.  Insinger,  380. 

Water  Rights — Percolating  and  Drainage  Water — In  an  action 
by  a  prior  appropriator  of  water  from  a  stream  to  restrain  a 
subsequent  appropriator  from  diverting  the  tributary  waters  of 
the  stream,  if  the  defendant  relies  upon  the  defense  that  he  has 
appropriated  only  percolating,  drainage  and  seepage  waters  which 
he  has  acquired  a  right  to  under  section  2269  Mills'  Ann.  Stats., 
such  defense  must  be  presented  by  answer,  and  cannot  be  raised 
by  demurrer. — lb. 

Laches — Laches  is  not  a  ground  of  demurrer,  but  should  be 
raised  by  answer. — lb. 

Appellate  Practice — Variance — Exceptions — An  objection  tc  a 
slight  variance  between  the  pleading  and  the  evidence  shouM 
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not  be  raised  in  the  appellate  court  where  no  such  objection 
was  made  In  the  trial  court. — ^The  City  of  Denver  v.  Strobridge. 
435. 

Executions — Contradiction  of  Return — rn  an  action  against  a 
sheriff  and  the  sureties  on  his  official  bond  for  damages  sus- 
tained by  plaintiff  by  reason  of  an  alleged  false  return  upon  an 
execution,  a  demurrer  should  be  sustained  to  a  defense  which 
shows  upon  its  face  that  it  involves  a  contradiction  of  the 
sheriff's  return  upon  the  execution,  as  evidence  would  not  be 
admissible  to  support  such  defense. — The  People  for  the  Use  of 
Kenfleld  v.  Finch  et  al.,  512. 

Executions— Issuance  to  Different  Counties  at  One  Time — In  an 
action  against  a  sheriff  and  the  sureties  on  his  official  bond, 
for  damages  sustained  by  plaintiff,  by  an  alleged  fa'se  return 
upon  an  execution,  an  answer  which  alleges  as  a  defense  the 
Issuance  of  two  executions  on  the  same  day  to  different  counties, 
states  no  defense  to  the  action,  as,  under  section  2537  Mills' 
Ann.  Stats.,  executions  may  issue  on  a  judgment  to  different 
counties  at  the  same  time. — lb. 

Executions — Receivers — In  an  action  against  a  sheriff  and  the 
sureties  on  his  official  bond,  for  damages  sustained  by  plaintiff, 
by  an  alleged  false  return  of  an  execution  wherein  a  levy  of 
the  execution  on  personal  property  of  the  execution  debtor  was 
alleged,  and  that  subsequently  the  sheriff  falsely  returned  the 
execution,  no  property  found,  a  defense  alleging  the  appoint- 
ment of  a  receiver  of  the  property  of  the  execution  defendant 
on  a  date  subsequent  to  the  alleged  levy,  states  no  defense  to 
the  action. — lb. 

Frauduient  Conveyances — Creditors — ^Under  section  2030  Mills' 
Ann.  Stats.,  providing  that  conveyances  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors,  or  other  persons,  shall  be 
void,  a  party  need  not  have  been  an  existing  creditor  at  the 
time  the  conveyance  was  executed  in  order  to  invoke  the  pro- 
tection of  the  statute,  and  In  a  petition  to  set  aside  such  a  con- 
veyance, it  is  not  necessary  to  allege  that  it  was  made  with  the 
intent  to  defraud  plaintiff. — House  v.  Johnson,  524. 

Banlcruptcy — Appeliate  Practice — ^Where  an  intervener  in  an 
attachment  suit  claiming  the  land  under  a  conveyance  from  the 
attachment  debtor,  against  whom  judgment  had  been  rendered, 
filed  a  petition  in  the  cause  in  the  appellate  court  alleging  that, 
since  the  rendition  of  judgment  therein,  the  defendants  have 
been  declared  bankrupts,  and  discharged  in  bankruptcv.  and 
that  the  debt,  which  was  the  basis  of  the  judgment  in  the  case. 
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was  proved  and  allowed  in  the  bankruptcy  proceedings,  and 
that  the  Judgment  plaintiff  received  his  pro  rata  share  of  the 
bankrupt  estate,  and  asked  that  the  Judgment  be  set  aside,  but 
fails  to  disclose  when  the  petition  in  bankruptcy  was  filed,  the 
petition  will  not  be  considered. — lb. 

Making  More  Certain  —  Appellate  Practice  —  If  a  defendant 
desires  a  complaint  to  be  made  more  certain,  he  must  make  a 
motion  for  an  order  to  that  effect.  It  is  too  late  to  raise  such 
objection  for  the  first  time  in  the  appellate  court — Slack  et  al. 
V.  Stephens  et  al.,  538. 

PLEDGES : 

Chattel  Mortgage— Corporations — Capital  Stock — ^Where  a  land- 
owner executed  a  deed  of  trust  to  land,  and  a  certain  number 
of  shares  of  the  capital  stock  of  a  ditch  company,  and  at  the 
same  time  made  a  separate  assignment  of  the  shares  to  the 
trustee,  as  collateral  security  for  the  debt,  and  provided  In  said 
contract  of  assignment  that  if  the  shares  be  not  redeemed  they 
should  be  sold  in  connection  with  the  real  estate  described  in 
the  trust  deed,  and  the  ditch  company  issued  and  delivered  to 
such  trustee  a  certificate  of  stock  for  the  number  of  shares 
assigned,  the  transaction  was  a  pledging  of  the  stock,  as  collat- 
eral security  for  the  debt,  and  not  a  chattel  mortgage,  and 
the  statute  limiting  the  time  of  the  validity  of  chattel  mortgages 
was  not  applicable. — ^Richardson  et  al.  v.  The  Longmont  Supply 
Ditch  Co.,  483: 

PRACTICE  IN  CIVIL  ACTIONS: 

Evidence — Narrative  Form — On  an  issue  as  to  when  certain 
erasures  were  made  in  a  contract,  it  was  not  erroneous  to  per- 
mit plaintiff's  only  attorney  at  the  trial,  and  who  represented 
plaintiff  in  the  execution  of  the  contract,  to  be  sworn  and  testify 
in  a  narrative  form  without  questions  first  having  been  pro- 
pounded to  him  that  when  he  signed  plaintiff's  name  to  the  con- 
tract he  looked  it  over  carefully  and  no  erasure  had  been  made. 
— Goldsmith  et  al.  v.  Newhouse,  1. 

.  Appearance— -Where  counsel  for  defendant  in  an  action,  at 
the  time  of  presenting  and  arguing  a  motion  in  court  chambers 
to  discharge  a  receiver,  handed  to  counsel  for  plaintiff  a  copy  of 
an  answer  in  the  cause,  and  stated  that  the  original  would  be 
filed,  and  availed  himself  of  the  answer  in  presenting  the  motion 
to  discharge  the  receiver,  it  constituted  a  general  appearance 
by  defendant  whether  or  not  the  original  answer  was  filed. — 
Powell  V.  The  National  Bank  of  Commerce,  67. 
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Instructions — Verdict-— Plaintiff  sued  defendant  for  a  certain 
sum  due  on  an  individual  account,  and  defendant  counterclaimed 
for  a  greater  sum,  claimed  to  be  due  on  a  partnership  account- 
ing. The  court  directed  the  Jury  to  find  for  plaintifF  the  sum 
claimed  in  his  complaint,  and  that  if  they  found  for  defendant 
on  his  counterclaim  they  should  assess  his  damage  not  to  exceed 
the  sum  claimed  in  the  counterclaim.  The  jury  returned  a  ver- 
dict for  defendant  for  the  full  amount  claimed  in  the  counter- 
claim. Held,  that  the  verdict  was  not  in  accordance  with  the 
instructions,  but  for  a  larger  sum  than  the  Instructions  per- 
mitted. That  under  the  instructions  the  jury  were  not  permitted 
to  find  for  defendant  a  greater  sum  than  the  amount  claimed 
in  the  counterclaim  less  the  amount  sued  for  in  plaintiffs  com- 
plaint.— Smith  V.  Morrison,  154. 

Pleading — Immaterial  Allegation — Stri Icing  Out — In  an  action 
upon  a  contract  for  labor  performed  and  to  foreclose  a  mechan- 
ic's lien,  an  allegation  in  the  answer  that  plaintiff  was  out  of 
employment  and  claimed  to  be  owing  certain  sums  for  taxes 
and  interest  which  he  was  unable  to  pay,  was  properly  stricken 
out. — The  Ontario-Colorado  Gold  Mining  Co.  v.  MacKenzie,  298. 

Sams — Mechanics'  Liens — In  an  action  to  enforce  a  mechanic's 
lien  for  labor  performed  upon  a  mining  claim,  under  a  contract 
to  work  as  a  common  laborer  and  as  a  stone  mason  and  brick- 
layer, an  allegation  in  the  answer  that  plaintiff  was  wholly 
unacquainted  with  and  unused  to  mining  and  was  not  a  miner, 
was  immaterial  and  was  properly  stricken  out. — lb. 

Pleading — Repetition — Striking  Out — It  is  not  error  to  strike 
out  of  an  answer  an  allegation  which  is  a  mere  repetition  in 
substance  of  an  allegation  which  appears  elsewhere  in  the 
answer. — lb. 

Evidence — Competency — Conversation  with  Other  Witnese — ^It 
is  competent  on  cross-examination  to  question  a  witness  whether 
he  has  conversed  with  anyone  about  the  facts  which  he  has 
testified  to,  for  the  purpose  of  determining  whether  he  testifies 
from  bis  own  recollection  or  from  the  promptings  of  another; 
but  it  is  improper  to  ask  such  witness  whether  he  has  con- 
versed with  another  witness  about  what  such  other  witness 
would  testify  to. — lb. 

Evidence  —  Striking  Out — Error  Cured  —  Error  committed  in 
striking  out  testimony  is  cured  by  subsequently  admitting  the 
same  testimony. — lb. 

Pleading — Motion  to  Make  More  Certain — ^A  motion  to  make  a 
complaint  more  specific  does  not  present  an  issue  of  law.    Such 
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motion  may  be  disposed  of  by  stipulation  of  parties  without  an 
order  of  court  ruling  thereon. — The  Cerussite  Mining  Co.  v. 
Anderson  et  al.,  307. 

Setting  Cause  for  Trial — Notice^ Waiver — ^Where  defendant's 
counsel  were  present  at  the  time  a  cause  was  set  for  trial  and 
made  no  objection  to  the  setting  of  the  case,  all  irregularities 
in  the  notice  of  such  setting  and  the  service  thereof  were 
waived. — lb. 

Jury — Waiver — Failure  to  Appear— By  failing  to  appear  at  the 
time  a  cause  is  set  for  trial,  a  party  waives  his  right  of  trial  by 
jury. — lb. 

Parties — ^A  person  may  not  inject  himself  into  a  lawsuit  by 
inserting,  or  causing  to  be  inserted,  his  name  as  a  party  in  a 
supplemental  pleading  without  an  order  of  the  court  therefor. 
Persons  having  an  interest  in  the  subject-matter  of  litigation 
may  be  made  parties  ^to  an  action  by  compliance  with  section 
17  of  the  Civil  Code.— Jewell  et  al.  v.  Shaw,  354. 

Statutory  Construction — Service  of  Process — Disqualification  of 
Sheriff — Section  869  Mills'  Ann.  Stats.,  which  provides  that  when- 
ever any  party,  his  agent  or  attorney,  shall  make  and  file  with 
the  clerk  of  the  proper  court  an  affidavit  stating  that  he  believes 
that  the  sheriff  will  not.  by  reason  of  either  partiality,  prejudice, 
consanguinity  or  interest,  faithfully  perform  his  duties  in  any  suit 
commenced  or  about  to  be  commenced  in  such  court,  the 
clerk  shall  issue  process  in  such  suit  to  the  coroner,  who  shall 
execute  the  same,  is  mandatory;  and  the  fact  that  a  party  filed 
with  his  affidavit  a  motion  addressed  to  the  court  did  not 
authorize  the  opposing  party  to  file  counter-affidavits,  nor  author- 
ize the  court  to  exercise  its  discretion  in  granting  or  refusing 
such  motion. — ^Litch  v.  The  People  ex  rel.  The  Town  of  Sterling, 
433. 

Judgments — Amendment — The  amendment  of  a  judgment  so 
as  to  conform  to  the  verdict  after  an  appeal  is  taken  from  the 
judgment,  is  permissible. — The  City  of  Denver  v.  Bradbury.  441. 

Trial  by  Jury — Waiver — ^Where  a  party  to  an  action  fails  to 
appear,  he  waives  his  right  to  a  trial  by  jury.— Frank  v.  Bauer 
et  al.,  445. 

PREFERENCE  OF  CREDITORS: 

Corporations— Salee— An  insolvent  corporation  has  the  same 
power  to  prefer  its  creditors  that  a  natural  person  has. — Beaman 
V.  Stewart,  226. 

Corporations — Authority  of  President  and  Manager — ^Where  the 
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assets  of  a  corporation  were  distributed  amongst  certain  of  its 
creditors  by  the  president  and  general  manager  of  the  corpora- 
tion, the  authority  of  the  manager  to  make  such  distribution 
cannot  be  quedtioned  by  other  creditors  of  the  corporation,  but 
such  authority  can  only  be  questioned  by  the  directors  and 
stockholders  of  the  corporation. — lb. 

PRESUMPTIONS: 

Negligence — Street  Railways — Evidence — In  an  action  against 
a  street  railway  company  by  a  passenger  for  injuries  received, 
evidence  that  the  car  stopped  at  a  crossing  for  plaintlCt  to  get 
off,  and  while  she  was  alighting  from  the  car  it  suddenly  started 
and  threw  her  to  the  ground  and  injured  her,  raises  a  presump- 
tion of  negligence  on  the  part  of  defendant,  and  establishes  a 
prima  facie  case  which  should  be  submitted  to  the  jury. — The 
Denver  Consolidated  Tramway  Co.  v.  Rush,  70. 

Appellate  Practice — Bills  of  Exception — Rules  of  Court — ^In  the 
absence  of  a  bill  of  exceptions  the  rules  of  the  trial  court  and 
the  facts  upon  which  the  court  acted  In  dismissing  an  action  for 
the  violation  of  such  rules  and  in  subsequently  reinstating  the 
cause,  are  not  before  the  appellate  court,  and  it  will  be  pre- 
sumed that  the  court  below  acted  rightly  in  reinstating  the  case. 
— Rawllngs  et  al.  v.  Casey,  152. 

Bank  Checks — Negotiable  Instruments — Indorsement — 8uspi> 
cious  Circumstances — Good  Faith — A  bank  check  Is  a  negotiable 
instrument  and  an  Indorsee  of  such  check  Is  presumed  to  have 
received  It  In  good  faith,  and  It  will  not  be  invalidated  in  the 
hands  of  such  Indorsee  by  suspicious  circumstances  attending 
its  Indorsement  unless  the  circumstances  are  sufficient  to  show 
that  it  was  taken  in  bad  faith.— The  Wedge  Mines  Co.  v.  The 
Denver  National  Bank,  182. 

Bills  and  Notes— Indorsements — Mortgages— In  the  absence  of 
evidence  to  the  contrary,  an  undated  Indorsement  of  a  promis- 
sory note  Is  presumed  to  have  been  made  at  the  time  and  place 
of  the  execution  of  the  note;  and  In  an  action  on  the  note  and  to 
foreclose  a  deed  of  trust  given  to  secure  It,  this  presumption 
obtains  against  the  maker  of  the  note,  the  maker  of  the  deed  of 
trust  and  also  against  subsequent  purchasers  of  the  property 
covered  by  the  deed  of  trust. — Murto,  Admr.,  v.  Lemon  et  al.,  314. 

Same — Evidence — In  an  action  by  the  Indorsee  of  a  promis- 
sory note  for  personal  Judgment  against  the  maker  and  to  fore- 
close a  deed  of  trust  given  to  secure  It,  the  introduction  In  evi- 
dence of  the  note  with  an  undated  indorsement  by  the  payee. 
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presumptively  established  the  nonpayment  of  the  note  and  its 
assignment  to  plaintiff  at  the  time  of  its  execution;  and  t^e 
introduction  of  the  trust  deed  presumptively  established  that  it 
had  not  been  released. — ^Ib. 

PRINCIPAL  AND  AGENT: 

Salea — Delivery  of  Posseaalon — Fraud — ^Where  a  nonresident 
owner  of  a  certain  house  and  household  furniture  therein  which 
she  had  rented,  sold  the  same  and  directed  her  tenant  to  deliver 
possession  to  the  vendee,  which  was  done,  and  the  vendee 
immediately  put  the  house  and  furniture  in  the  possession  of 
another  tenant,  there  was  a  sufficient  change  of  possession  of  the 
household  furniture  to  sustain  such  sale  against  the  attaching 
creditors  of  the  vendor,  although  the  vendee  was  acting  as  the 
agent  of  the  vendor  to  collect  rents  at  the  time  of  the  sale,  and 
had  been  in  the  habit  of  visiting  the  premises  to  collect  rents  for 
the  vendor.  Just  as  he  continued  to  visit  the  premises  to  collect 
rent  from  his  own  tenant — Jones,  Sheriff,  et  al.  v.  The  Macken- 
zie Bros.  Wall'Paper  and  Paint  Co.,  121. 

Assignment  for  Benefit  of  Creditors — Debts  Discharged — New 
Pronnlse — Authority  of  Counsel  to  make— Evidence — ^Evidence 
that  plaintiff's  counsel  called  upon  defendant,  in  reference*  to 
an  indebtedness  owed  by  defendant  to  plaintiff,  but  which  had 
been  discharged  by  an  assignment  for  the  benefit  of  creditors, 
and  that  defendant  declined  to  discuss  the  matter  with  plain- 
tiff's counsel,  but  referred  him  to  her  own  counsel,  was  not  suffi- 
cient to  show  authority  of  defendant's  counsel  to  bind  defend- 
ant by  a  new  promise  to  pay  the  debt. — Houghton  v.  Ellis,  125. 

Commission — Loans — Instructions — In  an  action  by  an  agent 
for  commission  for  procuring  a  person  ready  and  willing  to  loan 
to  defendant  money,  where  it  was  alleged  and  proven  that  defend- 
ant employed  plaintiff  to  procure  a  loan  of  a  certain  sum  upon 
real  estate  and  was  to  pay  plaintiff  therefor  a  certain  sum,  and 
that  defendant  agreed  to  furnish  an  abstract  of  title  to  the  real 
estate;  that  plaintiff  procured  a  person  ready  and  willing  to 
make  the  loan,  and  that  defendant  failed  to  furnish  the  abstract, 
and  the  loan  through  his  fault  was  not  consummated,  plaintiff 
was  entitled  to  recover,  and  where  there  was  no  conflict  of  tes- 
timony the  court  properly  directed  the  3ury  to  return  a  verdict 
for  plaintiff. — ^Rundle  v.  Staats,  164. 

Bills  and  Notes — Indorsement — Authority  of  Agent — Plaintiff, 
a  mining  company,  was  engaged  in  mining  and  shipping  ore  to 
a  smelting  company.    The  smelting  company  for  each  shipment 

41 
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would  mail  to  plaintiff  a  check  drawn  upon  defendant.  Plain- 
tiff's bookkeeper,  who  received  these  checks,  was  authorized  to 
indorse  them  in  blank  and  deposit  them  to  plaintiff's  credit  in 
plaintiff's  bank.  Defendant  had  no  knowledge  of  the  limitation 
upon  the  authority  of  the  agent  to  indorse  the  checks  on' 7  when 
deposited  for  plaintiff's  credit.  Plaintiff's  said  agent  continued 
to  indorse  these  checks,  amounting  to  several  thousand  do'lars 
per  month,  for  nearly  a  year  and  a  half,  and  during  all  that  time 
the  books  were  properly  kept  and  upon  inspection  would  have 
disclosed  any  discrepancy  between  the  value  of  ore  shipped  and 
the  amount  deposited  to  plaintiff's  credit.  Upon  presentation  of 
the  checks  to  defendant  they  were  paid  and  charged  to  the 
smelting  company.  Plaintiff's  said  agent  indorsed  and  cashed 
a  number  of  these  checks  for  his  own  use  and  appropriated  the 
money,  which  checks  defendant  also  paid.  Held,  that  defend- 
ant was  not  liable  to  plaintiff  for  the  checks  thus  appropriated 
by  plaintiff's  agent,  and  that  the  fact  that  such  checks  were 
indorsed  by  other  persons  in  blank  following  the  indorsement 
by  the  agent  for  plaintiff,  while  the  checks  deposited  in  bank 
to  plaintiff's  credit  were  indorsed  only  by  said  agent,  would  not 
charge  defendant  with  notice  of  the  limitation  upon  the  agent's 
authority. — The  Wedge  Mines  Co.  v.  The  Denver  National  Bank, 
182. 

Mechanics'  Liens — Validity  of  Law — ^The  fact  that  the  mechan- 
ics' lien  law  (Session  Laws  1893,  chapter  117)  makes  the  con- 
tractor the  agent  of  the  owner  for  the  purpose  of  the  act,  does 
not  invalidate  the  statute.— rThe  Chicago  Lumber  Co.  et  aL  v. 
Newcomb  et  al.,  265. 

Contracts — Evidence — An  allegation  by  plaintiff  that  defendant 
received  plaintiff's  money,  which  he  agreed  to  invest  in  mining 
stocks  and  pay  plaintiff  one-half  of  the  profits,  and  in  case  of 
loss  defendant  was  to  bear  it  alone,  was  not  supported  by  evi- 
dence that  defendant,  acting  on  behalf  of  plaintiff,  made  such 
contract  with  a  stockbroker  which  plaintiff  afterwards  ratified. 
— Sherman  v.  Jones.  Admr.  of  Reed's  Estate^  281. 

Contracts— Commission — Statute  of  Frauds — Where  plaintiff, 
at  the  request  of  defendant,  procured  for  him  certain  mining 
claims  which  plaintiff  first  took  title  to  in  his  own  name  and 
then  conveyed  them  to  defendant  with  an  agreement  that  when 
the  claims  were  sold  plaintiff  was  to  receive  one-half  of  the  pro- 
ceeds as  his  compensation,  the  agreement  to  pay  plaintiff  one- 
half  the  proceeds  of  sa^e  was  not  such  contract  as  is  required 
by  the  statute  of  frauds  to  be  in  writing. — Huff  v.  Hardwlck,  416. 
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Coal  Entries— Jurisdiction — Collateral  Attack — ^The  decision  of 
the  secretary  of  the  interior  annulling  a  coal  entry,  and  permit- 
ting the  amendment  of  a  former  entry,  so  as  to  include  the  land 
in  controversy,  and  issuing  a  patent  thereon,  was  within  the 
jurisdiction  of  the  interior  department,  and  cannot  be  collat- 
erally attacked.— Quinn  et  al.  v.  The  Baldwin-Star  Coal  Co..  497. 

Amended  Entry — Patent — Recovery  of  Damages — ^Where  a 
coal  entry  on  the  public  land  was,  by  mistake,  made  on  the 
wrong  land,  and  the  entryman  was  permitted  to  amend*  his 
entry  so  as  to  cover  the  land  intended  to  be  entered,  the  amend- 
ment to  take  effect  as  of  the  date  of  the  original  entry,  a  patent 
issued  upon  the  amended  entry  relates  back  to  the  original, 
so  as  to  make  the  entryman  the  equitable  owner  from  that  date, 
and  to  authorize  him  to  maintain  an  action  for  damages  for 
injuries  to  the  land  between  the  dates  of  the  original  and 
amended  entries. — lb. 

QUIETING  TITLE: 

Evidence— Trust  Deeds— Evidence  held  insufficient  to  sustain 
a  finding  that  defendant  in  a  suit  to  quiet  title  was  the  owner  or 
holder  of  a  certain  trust  deed  or  trust  deeds  on  the  property  in 
controversy,  or  had  any  substantial  interest  in  the  same. — The 
McKinley-Lannlng  Loan  and  Trust  Co.   et  al.  v.  Vamey,   210. 

Evidence— Tax  Deeds — Payment  of  Taxes — In  an  action  to 
quiet  title,  where  plaintiff  claimed  title  under  a  tax  deed,  evi- 
dence held  insufficient  to  sustain  a  finding  that  plaintiff  had 
paid  a  certain  sum  as  taxes  on  the  property  in  controversy. — lb. 

RAILROADS: 

Master  and  Servant — Negligence— Condition  of  Loaded  Car^— 
A  railroad  company  is  responsible  to  its  employees  for  the  con- 
dition of  its  cars  when  turned  over  to  them,  if  such  condition 
was,  or  by  the  exercise  of  reasonable  care  might  have  been, 
known  to  it,  and  its  responsibility  extends  to  the  condition  of 
the  load  upon  the  car  as  well  as  to  the  car  itself. — ^Roche  et  al. 
V.  The  D.  &  R.  G.  R.  R.  Co.,  204. 

Same — Instructions — ^A  railroad  brakeman,  while  helping  to 
make  up  a  train  of  cars  in  which  was  a  car  loaded  with  mining 
timbers,  and  while  between  the  cars  in  the  performance  of  his 
duty  was  killed  by  a  log  which  projected  over  the  end  of  the  car. 
In  an  action  for  damages  for  the  death  of  the  brakeman.  held 
that  the  questions  of  the  company's  negligence  in  permitting 
the  car  to  be  turned  over  to  its  employees  with  the  log  pro- 
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Jecting,  and  the  contributory  negligence  of  the  deceased,  should 
have  been  submitted  to  the  jury,  and  it  was  error  to  direct  a 
verdict  for  defendant — lb. 

Negligence-^Fencing  Track — ^Where  plaintiff's  cow  was  killed 
by  a  railroad  train  within  the  Inclosure  of  defendant's  fenced 
right  of  way,  and  the  killing  occurred  by  reason  of  the  cow  sud- 
denly appearing  upon  the  track  from  behind  an  embankment  In 
front  of  and  so  near  to  the  engine  that  It  was  Impossible  to  have 
stopped  the  train  In  time  to  save  her,  and  the  engineer  could  not 
see  the  cow  until  she  appeared  upon  the  track,  and  the  fences 
along  the  right  of  way  in  no  way  hindered  the  escape  of  the  cow 
or  Influenced  her  movements  in  coming  upon  the  track,  it  was 
error  to  submit  to  the  jury  the  question  whether  the  cow  was 
killed  by  reason  of  the  maintenance  of  the  fences  by  defendant, 
and  the  jury  should  have  been  directed  to  return  a  verdict  for 
defendant. — The  Colorado  &  Southern  Railway  Co.  v.  Beeson, 
241. 

Taxes  and  Taxation — Equity  Proceeding — ^Where  a  railroad 
extends  through  more  than  one  county,  the  county  treasurer 
cannot  sell  the  entire  road  nor  any  part  thereof  for  delinquent 
taxes,  but  he  may  maintain  a  proceeding  in  equity  against  the 
railroad  company  to  establish  and  enforce  the  tax  lien  against 
Its  property. — ^Dobbins  v.  The  Colorado  ft  Southern  Railway  Co., 
257. 

RECEIVERS: 

Chattel  Mortgagea— Notice— Lis  Pendens— Where  a  chattel 
mortgage  was  executed  pending  an  action  against  the  mortgagor 
for  the  appointment  of  a  receiver,  evidence  that  prior  to  the  exe- 
cution of  the  chattel  mortgage  counsel  for  mortgagee  was  pres- 
ent representing  mortgagee  at  the  hearing  of  a  motion  to  dis- 
charge the  receiver,  and  that  other  counsel  for  mortgagee  pre- 
pared the  resolution  adopted  by  the  board  of  directors  of  the 
mortgagor,  a  corporation,  authorizing  the  execution  of  the 
chattel  mortgage  and  recited  In  said  resolution  the  appoint- 
ment of  the  receiver,  was  sufficient  to  show  actual  knowledge  on 
the  part  of  the  mortgagee  of  the  pendency  of  the  suit  against 
the  mortgagor. — Powell  v.  The  National  Bank  of  Commerce,  57. 

Jurisdiction  —  Judgments  —  Collateral  Attack  —  Where  a  re- 
ceiver was  appointed  in  an  action  in  which  the  court  had  juris- 
diction of  the  parties  and  subject-matter,  the  judgment  of  the 
court  appointing  the  receiver  cannot  be  questioned  In  a  collat- 
eral proceeding. — lb. 


Index.  645 


RECEIVERS— Continued. 


Chattel  Mortgagee — Lie  Pendene — ^Pending  an  action  for  the 
recovery  of  a  debt  and  asking  for  the  appointment  of  a  receiver 
to  take  charge  of  all  of  defendant's  assets,  defendant  executed 
a  chattel  mortgage  covering  practically  all  of  its  assets,  the 
mortgagee  having  actual  knowledge  of  the  pendency  of  the  suit. 
After  the  execution  of  the  chattel  mortgage  the  receiver  was 
appointed,  as  prayed  for  in  the  action.  Held,  that  the  order 
appointing  the  receiver  related  back  to  the  time  the  court 
acquired  jurisdiction  of  the  subject-matter  and  parties,  and 
took  precedence  over  the  chattel  mortgage,  and  the  receiver 
was  entitled  to  recover  possession  of  said  assets  from  the  mort-. 
gagee. — lb. 

Pleading — Executlone — In  an  action  against  a  sheriff  and  the 
sureties  on  his  official  bond,  for  damages  sustained  by  plaintiff, 
by  an  alleged  false  return  of  an  execution  wherein  a  levy  of  the 
execution  on  personal  property  of  the  execution  debtor  was 
alleged,  and  that  subsequently  the  sheriff  falsely  returned  the 
execution,  no  property  found,  a  defense  alleging  the  appoint- 
ment of  a  receiver  of  the  property  of  the  execution  defendant  on 
a  date  subsequent  to  the  alleged  levy,  states  no  defense  to  the 
action. — The  People  for  the  Use  of  Kenfleld  v.  Finch  et  al.,  512. 

REPLEVIN: 

Evidence — Husband  and  Wife — In  an  action  of  replevin  by  a 
married  woman  to  recover  goods  and  chattels  levied  upon  for 
her  husband's  debts,  plaintiff  is  not  required  to  establish  her 
title  to  the  property  by  evidence  different  from  that  which  is 
necessary  Where  coverture  is  not  involved.  General  proof  of 
ownership  is  sufficient  to  establish  a  prima  facie  case,  and  plain- 
tiff is  not  required  to  show  the  precise  facts  upon  which  she 
predicates  her  claim  of  title. — Rachofsky  &  Co.  v.  Benson,  173. 

Same— Fraud — Preeumption*-Burden  of  Proof— In  an  action  of 
replevin  by  a  married  woman  to  recover  goods  and  chattels 
levied  on  for  husband's  debts,  there  is  no  presumption  that  her 
title  was  acquired  in  fraud  of  her  husband's  creditors,  and, 
if  such  fraud  exists,  the  burden  of  proof  is  upon  defendant  to 
show  it. — lb". 

Poseeesion — Forthcoming  Bond — ^An  action  of  replevin  can- 
not be  maintained  unless  at  the  time  of  the  commencement  of 
the  action  plaintiff  has  a  cause  of  action  against  defendant  for 
the  possession  of  the  property.  Where  goods  were  taken  by  a 
sheriff  under  execution  and  redelivered  to  the  execution  debtor 
under  a  forthcoming  bond,  an  action  of  replevin  commenced 
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against  the  sheriff  by  a  claimant  of  the  property  other  than  the 
execution  debtor  while  the  property  was  in  the  possession  of  the 
execution  debtor  under  the  forthcoming  bond,  cannot  be  main- 
tained, although  the  goods  were  afterwards  returned  to  the  pos- 
session of  the  sheriff  and  were  taken  from  him  by  the  coroner 
under  the  writ  of  replevin. — Rachofsky  ft  Co.  t.  Benson,  178. 

REVENUE   STAMPS: 

Evidence — Contracts — Federal  Statute  Not  Applicable  to  State 
Courts — The  federal  revenue  act  of  1898  (30  U.  S.  Stats,  at 
Large,  455,  section  14),  which  provides  that  no  instrument 
required  by  law  to  be  stamped  shall  be  used  as  evidence  in  any 
court  until  a  legal  stamp  shall  have  been  affixed  thereto,  does 
not  apply  to  state  courts. — Frank  v.  Bauer  et  al.,  445. 

SALES: 

Delivery  of  Possess  Ion— Fraud — Principal  and  Agent — ^Where 
a  nonresident  owner  of  a  certain  house  and  household  furniture 
therein  which  she  had  rented,  sold  the  same  and  directed  her 
tenant  to  deliver  possession  to  the  vendee,  which  was  done,  and 
the  vendee  immediately  put  the  house  and  furniture  in  the  pos- 
session of  another  tenant,  there  was  a  sufficient  change  of  pos- 
session of  the  household  furniture  to  sustain  such  sale  against 
the  attaching  creditors  of  the  vendor,  although  the  vendee 
was  acting  as  the  agent  of  the  vendor  to  collect  rents  at  the 
time  of  the  sale,  and  had  been  in  the  habit  of  visiting  the  prem- 
ises to  collect  rents  for  the  vendor,  just  as  he  continued  to  visit 
the  premises  to  collect  rent  from  his  own  tenant. — Jones,  Sheriff, 
et  al.  V.  The  Mackenzie  Bros.  Wall  Paper  and  Paint  Co.,  121. 

Fraud — Change  of  Possession — ^Where  a  corporation  distribu- 
ted its  property  amongst  certain  of  Its  creditors  and  went  out 
of  business,  and  its  place  of  business  from  which  some  of  the 
property  so  distributed  was  not  removed  was  turned  over  to  a 
partnership  firm,  one  member  of  which  had  been  the  president 
and  manager  of  the  corporation,  and  the  partnership  firm  imme- 
diately took  possession  of  the  premises  and  the  property  therein, 
changed  the  signs  on  the  building  and  paid  the  rent,  and  the 
corporation  thereafter  had  no  possession  of  the  premises  or  the 
property  in  controversy,  there  was  a  sufficient  delivery  and 
change  of  possession  of  the  property  to  sustain  the  sale  as 
against  an  execution  creditor  of  the  corporation,  who  levied  on 
the  property  about  three  months  after  its  transfer,  as  the  prop- 
erty of  the  corporation. — Beaman  v.  Stewart.  226. 

Consideration — Pre-existing  Debt — ^A  pre-existing  debt  is  a  suf- 
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fldent  consideration   to  sustain  the   plea  of  a  bona  fide  pur- 
chaser for  value. — lb. 

Corporations — Preference  of  Creditors — ^An  insolvent  corpora- 
tion has  the  same  power  to  prefer  its  creditors  that  a  natural 
person  has. — lb. 

Fraudulent  Representations — Rescission — ^Where  a  purchase  of 
goods  has  been  induced  by  fraudulent  representations,  the  pur- 
chaser may,  upon  the  discovery  of  the  fraud »  rescind  the  sale 
and  return  the  goods  to  the  vendor;  but  the  rescission  must  be 
entire.  The  sale  cannot  be  affirmed  in  part  and  rescinded  in 
part.— The  Pike's  Peak  Paint  Co.  v.  Masury  &  Son,  286. 

Same— Damages — ^Where  a  purchase  of  goods  was  induced  by 
fraudulent  representations,  the  purchaser  may  retain  the  goods 
and  claim  compensation  for  damages,  the  measure  of  which 
would  be  the  difFerence  between  the  actual  value  of  the  goods 
and  what  they  would  have  been  worth  if  the  representations 
had  been  true;  but  the  purchaser  cannot  sell  the  goods,  retain 
the  money  and  repudiate  his  indebtedness  on  the  ground  that 
the  contract  was  void  as  against  public  policy. — lb. 

Chattei  IVIortgages — Foreclosure — Possession — In  order  that  a 
foreclosure  of  a  chattel  mortgage  shall  be  good  as  against 
creditors  of  the  mortgagor,  the  possession  taken  by  the  mort- 
gagee must  be  of  the  same  character  as  is  required  of  a  pur- 
chaser of  personal  property. — ^Ankele  v.  Elder,  330. 

Same — ^Where  a  mortgagee  who  held  a  chattel  mortgage  on 
certain  horses,  harness  and  vehicles  in  a  livery  stable,  went  to 
the  stable  and  declared  that  he  took  possession  of  the  same 
under  the  chattel  mortgage,  and  directed  a  hostler  employed 
at  the  stable  to  remain  in  possession  for  him,  but  there  was  no 
removal  or  disturbance  of  the  property,  there  was  no  such 
change  of  possession  as  is  required  to  support  a  foreclosure  of 
a  chattel  mortgage  as  against  other  creditors  of  the  mortgagor. 
And  the  fact  that  the  mortgagee  owned  the  stable  which  he  had 
leased  to  the  mortgagor,  was  of  no  consequence. — lb. 

Same^Execution — Laches — ^Where  a  mortgagee  attempted  to 
foreclose  a  chattel  mortgage,  but  failed  to  take  possession  of 
the  property,  and  the  mortgagors  made  a  bill  of  sale  of  the 
property  to  the  mortgagee,  who  made  a  bill  of  sale  to  one  of 
the  mortgagors  and  took  another  chattel  mortgage  on  the  same 
property,  which  was  recorded,  the  foreclosure  and  bills  of  sale 
were  void  as  to  creditors  asserting  their  rights  with  diligence, 
but  as  to  creditors  who  had  an  execution  issued  and  placed  in 
the  hands  of  the  sherifF  more  than  a  month  before  the  attempted 
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foreclosure,  with  direction  to  the  sheriff  not  to  levy,  and  which 
was  not  levied  on  the  property  until  more  than  a  month  after 
the  record  of  the  second  chattel  mortgage,  the  foreclosure  and 
second  chattel  mortgage  were  valid. — Ih. 

Evidence — Mingling  Proceedt— Where  defendant  sold  certain 
mining  claims  in  which  plaintiff  was  entitled  to  one-half  the 
proceeds  of  the  sale,  together  with  other' claims,  the  individual 
property  of  defendant,  all  for  one  gross  sum  without  specifying 
the  selling  price  of  the  separate  claims,  In  an  action  hy  plaintiff 
against  defendant  for  his  part  of  the  proceeds  of  sale,  it  was 
error  to  exclude  evidence  tendered  by  plaintiff  to  prove  the 
number  of  acres  Included  In  the  claims  in  which  plaintiff  was 
interested  and  the  number  of  acres  sold,  and  that  the  claims 
were  treated  in  the  sale  as  of  equal  value  per  acre,  and  that 
the  price  was  calculated  upon  the  total  acreage. — Huff  v. 
Hard  wick.  416. 

Mingling  Proceeds — ^Where  defendant  sold  certain  mining 
claims  in  which  plaintiff  was  entitled  to  one-half  of  the  proceeds, 
together  with  certain  other  claims,  the  individual  property  of 
defendant,  in  which  plaintiff  had  no  Interest,  all  for  one  gross 
sum,  if  the  claims  were  so  combined  In  the  sale  as  to  put  it 
beyond  plaintiff's  power  to  show  what  proportion  of  the  proceeds 
he  was  entitled  to  receive,  he  was  entitled  to  one-half  of  the 
proceeds  of  the  entire  sale. — lb. 

Parties — Corporations — Attachment — Statute  of  Frauds — A  suit 
against  a  person  as  the  agent  of  a  corporation  is  not  a  suit 
against  the  corporation  such  as  would  sustain  an  attachment 
against  the  property  of  the  corporation,  and  where  an  attach- 
ment was  issued  In  such  action  and  levied  upon  personal  prop- 
erty claimed  by  another  party  under  a  sale  from  the  corpora- 
tion, the  attachment  plaintiffs  cannot  object  to  the  sale  by  the 
corporation  on  the  ground  that  it  was  not  accompanied  by  such 
delivery  and  change  of  possession  as  Is  required  by  statute  to 
sustain  a  sale  of  personal  property,  as  against  creditors  of  the 
vendor. — Hugus  &  Co.  v.  Hardenburg,  464. 

Corporations — Assignment  of  8tocl< — ^Where  the  stock-book  of 
a  ditch  company  showed  a  stockholder  to  be  the  owner  of  42 
shares,  but  it  did  not  appear  that  certificates  had  been  Issued 
for  said  stock,  except  for  15  shares,  an  assignment  by  such 
stockholder  of  15  shares  of  her  stock  to  a  trustee,  as  collateral 
security  for  a  debt,  without  designating  any  particular  shares, 
and  without  surrendering  or  transferring  any  particular  certifi- 
cate, the  company  Issuing  to  said  trustee  a  certificate  for  15 
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Shares,  without  stating  In  said  certificate  that  it  was  in  lieu  of 
any  other  certificate,  was  not  in  violation  of  a  by-law  of  the 
company,  requiring  that  shares  of  stock  should  be  transferred 
by  recording  a  certificate  of  transfer  upon  the  stock-book,  and 
indorsing  the  same  upon  the  certificate  of  stock,  or  by  the  sur- 
render and  cancellation  of  the  old  certificate,  and  issuance  of  a 
new  one  of  the  same  denomination  as  the  old  one. — Richardson 
et  al.  v.  The  Longmont  Supply  Ditch  Co.,  483. 

Same  —  Waiver  —  Where  the  stock-book  of  a  corporation 
showed  a  stockholder  to  be  the  owner  of  27  shares  of  stock  for 
which  it  did  not  appear  any  certificate  had  been  issued,  and 
said  stockholder  assigned  15  shares  as  collateral  security  with- 
out surrendering,  transferring  or  designating  any  particular  cer- 
tificate, and  the  corporation  issued  to  the  assignee  a  certificate 
for  the  15  shares,  which  the  assignee  accepted  in  good  faith, 
and  loaned  money  thereon,  although  said  new  certificate  was 
issued  in  violation  of  the  provision  of  the  by-law  requiring  the 
surrender  of  the  original  certificate,  by  the  issuance  of  the 
new  certificate,  under  the  circumstances,  the  corporation  waived 
a  compliance  with  the  provision  of  its  by-laws,  and  cannot  repu- 
diate such  new  certificate  on  that  ground. — lb. 

Corporations — Assignment  of  Stock — Shares  of  stock  In  a  cor- 
poration, as  between  the  parties  to  the  transaction,  may  be  trans- 
ferred by  deed.  The  provision  of  the  statute,  that  shares  shall 
be  transferable  only  on  the  books  of  the  corporation  in  such 
manner  as  the  articles  of  association  or  by-laws  may  pre- 
scribe, is  not  required  to  be  observed  in  order  to  pass  title, 
as  between  the  parties  to  the  transfer,  and  only  the  rights  and 
Interest  of  third  persons  are  affected  by  an  omission  to  comply 
with  the  statute. — lb. 

Same — Pledges — Foreclosure — Notice — Where  shares  of  the 
capital  stock  of  a  corporation  were  pledged  as  collateral  security 
for  a  debt,  and  the  transfer  to  pledgee  was  duly  entered  upon 
the  books  of  the  corporation,  such  entry  was  notice  to  a  sub- 
sequent purchaser  from  the  pledgor,  of  the  pledge  and  also  of 
a  foreclosure  of  the  pledge,  and  a  purchaser  at  the  foreclosure 
sale  had  good  title  as  against  such  subsequent  purchaser, 
although  the  transfer  at  the  foreclosure  sale  was  not  entered 
upon  the  books  of  the  corporation. — lb. 

Corporations — ^Transfer  of  Stock — Waiver — Where  a  corpora- 
tion refused  to  recognize  the  validity  of  a  certificate  of  capital 
stock,  claiming  that  it  was  an  excess  issue,  in  an  action  by  a  sub- 
sequent purchaser  of  said  certificate  to  compel  the  corporation 
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to  recognize  Its  validity,  it  was  no  defense  to  tbe  action  that 
such  subsequent  purchaser  had  not  presented  the  certificate 
and  transfer  thereof  for  registrar. — Ih. 

Coiporatlona — ^Transfer  of  Stock — Refusal  to  Enter  on  Stock- 
book — ^The  secretary  of  a  corporation  is  justified  in  refusing  to 
transfer  stock  upon  the  books  of  the  corporation  without  the 
return  of  the  original  certificates,  or  a  showing  of  their  loss  or 
destruction. — Isbell  et  al.  v.  GraybiU,  508. 

Corporations — ^Transfer  of  Stock — Creditors— A  transfer  of 
stock  of  a  corporation,  in  order  to  be  good  as  against  the  credit- 
ors of  the  assignor,  must  be  entered  on  the  books  of  the  corpora- 
tion, in  conformity  with  section  508,  Mills'  Ann.  Stats.,  or,  in  the 
absence  of  such  entry,  it  must  appear  that  the  assignee  has 
done  all  in  his  power  to  comply  with  the  requirements  of  the 
statute,  and  was  prevented  by  the  fault  of  the  company,  and  not 
by  his  own  neglect. — lb. 

Same— Piadge — ^Where,  at  the  time  of  the  assignment  of 
stock  of  a  corporation,  the  certificates  were  in  the  hands  of  a 
pledgee,  the  assignee  assuming  the  debt  for  which  the  stock 
was  pledged,  and  the  assignee  presented  to  the  secretary  of 
the  corporation  an  order  from  the  assignor  for  the  transfer  on 
the  corporation's  books,  which  the  secretary  refused  to  do 
without  a  return  of  the  originals,  and  the  assignee  made  no 
further  effort  to  secure  such  entry  on  the  corporation  books, 
although  the  loan  for  which  the  certificates  were  pledged  was 
extended  by  said  assignee,  and,  after  paying  off  said  loan  he, 
for  sixty  days,  failed  to  return  said  certificates  for  transfer  on 
the  corporation  books,  or  to  make  any  showing  of  their  loss 
under  the  by-laws  of  the  corporation,  the  stock  was  subject  to 
levy  under  an  execution  against  the  assignor,  in  whose  name  the 
stock  stood  upon  the  corporation  books. — lb. 

SHERIFFS: 

Procats — Authority— The  authority  of  a  sheriff  to  execute  pro- 
cess is  purely  statutory,  and  no  power  exists  in  him  except 
such  as  is  expressly  conferred  or  may  be  fairly  implied. — Mc- 
Arthur  v.  Boynton,  234. 

Same — Attachments — ^A  writ  of  attachment  directed  to  the 
sheriff  of  a  county  cannot  be  executed  by  the  sheriff  of  any 
other  county,  and  cannot  be  executed  by  the  sheriff  to  whom 
it  is  issued  outside  of  his  own  county. — lb. 

Same — Amendments — ^Where  a  writ  of  attachment  directed 
to  the  sheriff  of  one  county  was  attempted  to  be  executed  by 
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the  sheriff  of  another  county  levying  It  upon  property  in  his 
county,  the  levy  was  void  and  could  not  be  cured  by  amend- 
ment after  the  attempted  levjii  by  changing  the  direction  of  the 
writ  to  the  county  in  which  the  levy  was  made. — lb. 

Statutory  Construction — Service  of  Process — Disqualification 
of  Sherifr — Section  869  Mills'  Ann.  Stats.,  which  provides  that 
whenever  any  party,  his  agent  or  attorney,  shall  make  and  file 
with  the  clerk  of  the 'proper  court  an  affidavit  stating  that  he 
believes  that  the  sheriff  will  not,  by  reason  of  either  partiality, 
prejudice,  consanguinity  or  Interest,  faithfully  perform  his  duties 
in  any  suit  commenced  or  about  to  be  commenced  in  such  court, 
the  clerk  shall  issue  process  in  such  suit  to  the  coroner,  who 
shall  execute  the  same,  is  mandatory;  and  the  fact  that  a  party 
filed  with  his  affidavit  a  motion  addressed  to  the  court  did  not 
authorize  the  opposing'  party  to  file  counter-affidavits,  nor 
authorize  the  court  to  exercise  its  discretion  in  granting  or 
refusing  such  motion. — Litch  v.  The  People  ex  rel.  The  Town 
of  Sterling.  433. 

STATE  BOARD  OF  LAND  COMMISSIONERS: 


Contracts — Oil  Lease — Forfeiture — The  state  board  of  land 
commissioners  executed  a  lease  to  certain  state  land  giving  the 
lessee  the  exclusive  right  to  mine  for  oil  and  gas  for  a  term  of 
twenty  years.  The  lessee  agreed  to  give  to  the  state  a  certain 
per  cent,  of  the  oil  and  gas  produced,  and  obligated  itself  to 
begin  boring  within  two  months,  and  to  bore  two  wells  of  an 
agreed  depth  within  eighteen  months  unless  oil  was  sooner  found 
in  paying  quantities.  In  case  the  two  wells  were  sunk  as 
agreed  and  proved  nonproductive,  the  lessee  agreed  to  pay  to 
the  state  $50.00  per  annum  as  a  rental  forfeiture  to  continue 
until  such  time  as  the  drilling  of  the  new  well  or  wells  should 
be  commenced,  and  the  failure  to  pay  such  forfeiture  to  ren- 
der the  lease  null  and  void.  The  lessee  at  once  tegan  work 
and  the  first  year  sank  three  wells  the  required  depth,  and  the 
next  year  sank  a  fourth  with  the  result  that  oil  was  found  In 
small  quantities  in  one  well,  but  all  of  them  proved  nonpaying. 
A  little  more  than  two  years  from  the  date  of  the  lease,  lessee 
drew  the  casing  from  the  wells  and  abandoned  them,  and  for 
four  years  did  nothing  more  towards  searching  for  oil.  Held, 
that  the  lessee,  by  abandoning  its  search  for  oil  and  failing  to 
prosecute  the  same  with  diligence,  had  forfeited  its  rights  under 
the  lease,  and  the  land  board  had  a  right,  without  notice  to  the 
lessee,  to  declare  the  lease  forfeited  and  to  lease  the  same  land 
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to  another  party.—The  Florence  Oil  and  Refining  Co.  v.  Orman 
et  al.,  79. 

Authority  of  Register — Leate^Forfeiture — Estoppel — Tlie  reg- 
later  of  the  state  board  of  land  oommlssloners  has  no  author- 
ity to  bind  the  board  by  his  opinion  as  to  whether  or  not  a 
lease  of  state  land  is  subject  to  forfeiture;  and  where  said 
register,  In  answer  to  an  Inquiry  from  a  lessee,  wrote  such 
lessee  that  its  lease  was  not  subject  to  forfeiture,  such  letter 
did  not  estop  the  board  to  declare  the  lease  forfeited. — lb. 

STATUTE  OF  FRAUDS: 

Contracts — Principal  and  Agent — Commission — ^Where  plaintiff, 
at  the  request  of  defendant,  procured  for  him  certain  mining 
claims  which  plaintiff  first  took  title  to  in  his  own  name  and 
then  conveyed  them  to  defendant  with  an  agreement  that  when 
the  claims  were  sold  plaintiff  was  to  receive  one-half  of  the  pro- 
ceeds as  his  compensation,  the  agreement  to  pay  plaintiff  one- 
half  the  proceeds  of  sale  was  not  such  contract  as  Is  required 
by  the  statute  of  frauds  to  be  In  writing. — Huff  v.  Hardwlck,  416. 

Parties— Corporations — ^Attachment — Sales— A  suit  against  a 
person  as  the  agent  of  a  corporation  Is  not  a  suit  against  the 
corporation  such  as  would  sustain  an  attachment  against  the 
property  of  the  corporation,  and  where  an  attachment  was  Issued 
In  such  action  and  levied  upon  personal  property  claimed  by 
another  party  under  a  sale  from  the  corporation,  the  attach- 
ment plaintiffs  cannot  object  to  the  sale  by  the  corporation  on 
the  ground  that  It  was  not  accompanied  by  such  delivery  and 
change  of  possession  as  is  l^equired  by  statute  to  sustain  a  sale 
of  personal  property,  as  against  creditors  of  the  vendor. — Hugus 
&  Co.  V.  Hardenburg,  464. 

STATUTORY  CONSTRUCTION: 

Mechanics'  Liens — The  mechanics'  lien  statute  should  be 
liberally  construed  so  as  to  advance  its  object — ^The  Chicago 
Lumber  Co.  et  al.  v.  Newcomb  et  al.,  265. 

Same — Statement  of  Claim — Contracts — ^That  provision  of  the 
mechanics'  lien  statute  (Session  Laws  1893,  chapter  117)  which 
requires  the  lien  claimant  to  Incorporate  the  terms  and  condi- 
tions of  his  contract  into  his  lien  statement,  must  be  construed 
as  having  reference  only  to  the  principal  contractor  and  not  to 
sub-contractors,   mnterial  men   and   laborers. — lb. 

Mining  Claims — Relocation  of  Abandoned  Claim — Location  Cer- 
tificate— In   relocating   an   abandoned   mining  claim   it   is   not 
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necessary  that  the  location  certificate  should  state  that  the 
claim  is  located  as  abandoned  property.  In  section  8162  Mills' 
Ann.  Stats.,  providing  that  "the  location  certificate  may  state 
that  the  whole  or  any  part  of  the  new  location  Is  located  as 
abandoned  property/'  the  word  "may"  should  be  construed  as 
permissive  and  discretionary,  and  not  as  mandatory. — Carlln  v. 
Freeman  et  al.,  334. 

Mining  Claims — Description — ^A  description  in  a  location  cer- 
tificate of  a  mining  claim,  which  ties  the  claim  by  course  and 
distance  to  a  patented  claim  is  sufficient  to  comply  with  the 
statute  requiring  the  description  to  refer  to  some  natural  object 
or  permanent  monument. — lb. 

Cities  and  Towns — Ordinances— <^hartei^— City  OfTicers— Inspec- 
tion of  Buildings — ^A  city  ordinance  creating  a  department  for  the 
inspection  of  buildings  and  placing  it  on  the  same  footing  with 
other  executive  departments  of  the  city,  was  abrogated  by  a 
subsequent  city  charter  which  established  and  defined  the  city's 
executive  departments,  and  committed  to  the  department  of 
public  health  and  safety  the  inspection  of  buildings,  and  the 
department  of  inspection  of  buildings  as  created  by  the  ordinance 
ceased  to  exist  and  the  official  position  at  the  head  of  the  depart- 
ment, called  the  Inspector  of  buildings,  was  abolished. — Cutshaw 
V.  The  City  of  Denver,  341. 

Same— Where  a  city  ordinance  creating  a  department  for  the 
Inspection  of  buildings,  with  an  official  at  its  head  called  the 
inspector  of  buildings,  was  abrogated  by  a  subsequent  city  char- 
ter which  established  and  defined  the  executive  departments  of 
the  city,  and  committed  to  the  department  of  public  health  and 
safety  the  inspection  of  buildings  as  a  bureau  of  inspection,  the 
department  of  inspection  as  created  by  the  ordinance  did  not 
survive  as  the  bureau  of  inspection  as  established  by  the  char- 
ter, and  the  building  inspector  at  the  head  of  the  department 
of  inspection  did  not  become  the  commissioner  of  Inspection  at 
the  head  of  the  bureau  of  inspection. — lb. 

Same — Where  a  city  charter  created  a  bureau  of  inspection, 
one  of  the  various  duties  of  which  was  the  inspection  of  build- 
ings, and  the  commissioner  at  the  head  of  the  bureau  was 
authorized  to  appoint  his  own  assistants,  another  charter  provi- 
sion authorizing  the  city  council  to  provide  for  the  inspection 
and  regulation  of  buildings,  did  not  authorize  the  council  to 
provide  for  the  appointment  of  some  other  person  than  the  com- 
missioner and  his  assistants  to  perform  the  duty  of  inspection 
of  buildings. — lb. 
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Same— Where  a  city  charter  vests  the  executive  power  of  a 
city  in  a  number  of  officers  to  be  elected  by  the  people,  and  cer- 
tain named  commissioners  and  superintendents  to  be  appointed 
by  the  mayor,  and  such  other  boards  and  officers  to  be  appointed 
by  the  mayor  as  should  be  provided  by  ordinance  not  inconsistent 
with  the  charter  provisions,  the  other  officers  authorized  to  be 
provided  for  by  ordinance  must  be  officers  belonging  to  the 
same  general  class  or  rank  as  those  enumerated  in  the  charter, 
and  would  not  authorize  the  city  council  to  provide  for  a  mere 
assistant  to  an  official,  where  the  charter  authorized  the  official 
to  appoint  his  own  assistants. — lb. 

Same— Where  a  city  charter  made  the  mayor  head  of  the 
department  of  public  health  and  safety,  to  which  department 
was  committed  the  bureau  of  inspection,  headed  by  a  commis- 
sioner of  inspection,  a  general  charter  provision  authorizing  the 
heads  of  departments  to  appoint  all  subordinate  officers  and 
employees  of  their  respective  departments  would  not  authorize 
the  mayor  to  appoint  an  assistant  to  the  commissioner  of  inspec- 
tion where  there  was  a  special  charter  provision  authorizing 
such  commissioner  with  the  approval  of  the  mayor  to  appoint 
his  own  assistants. — lb. 

Same — ^A  provision  in  a  city  charter  authorizing  the  city  council 
to  provide  for  the  employment  of  such  clerks  and  other  persons 
in  any  of  the  departments  of  the  city  government  as  the  exigen- 
cies of  the  public  service  may  demand,  must  be  construed  to 
apply  only  to  cases  where  no  provision  is  made  by  the  charter, 
and  would  not  authorize  the  council  to  provide  for  an  assistant 
to  the  commissioner  of  inspection  where  the  charter  authorized 
such  commissioner  to  appoint  his  own  assistants. — lb. 

Constitutional  Law — Court  Reports — Publication — Contract*— 
The  publication  of  the  opinions  of  the  supreme  court  and  court 
of  appeals  is  not  the  publication  of  "department  reports'*  within 
the  meaning  of  section  29,  article  V,  of  the  constitution,  which 
requires  the  printing,  binding  and  distribution  of  department 
reports  to  be  performed  under  contract  to  be  given  to  the  lowest 
responsible  bidder,  and  the  phrase  "and  other  printing  and  bind- 
ing," which  follows  the  provision  for  the  printing  of  department 
reports,  must  be  construed  to  mean  other  printing  and  binding 
of  the  same  kind  and  character  as  that  enumerated  in  the  section 
and  would  not  include  the  reports  of  the  opinions  of  the  appel- 
late courts.— Gillette  v.  Peabody  et  al..  356. 

Court  Reports — Publication— Contracts — Discretion  of  Commle- 
slon — The  act  providing  for  the  publication  of  the  reports  of 
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the  opinions  of  the  supreme  court  and  court  of  appeals  (Session 
Laws  1891,  page  369),  vests  in  the  commission  a  discretion  of 
determining  what  terms  are  most  advantageous  to  the  state  and 
public,  and  in  the  absence  of  fraud  such  discretion  Is  not  subject 
to  control  by  the  courts. — lb. 

Service  of  Process — Disqualification  of  Sheriff — Section  869 
Mills'  Ann.  Stats.,  which  provides  that  whenever  any  party,  his 
agent  or  attorney,  shall  make  and  file  with  the  clerk  of  the 
proper  court  an  affidavit  stating  that  he  believes  that  the  sherifT 
will  not,  by  reason  of  either  partiality,  prejudice,  consanguinity 
or  interest,  faithfully  perform  his  duties  in  any  suit  commenced 
or  about  to  be  commenced  in  such  court,  the  clerk  shall  issue 
process  in  such  suit  to  the  coroner,  who  shall  execute  the  same, 
is  mandatory;  and  the  fact  that  a  party  filed  with  his  affidavit 
a  motion  addressed  to  the  court  did  not  authorize  the  opposing 
party  to  file  counter-affidavits,  nor  authorize  the  court  to  exercise 
Its  discretion  in  granting  or  refusing  such  motion. — ^Lltch  v.  The 
People  ex  rel.  The  Town  of  Sterling,  433. 

Evidence — Revenue  Stamps — Federal  Statute  Not  Applicable 
to  State  Courts — The  federal  revenue  act  of  1898  (30  IT.  S.  Stats, 
at  Large,  455,  section  14),  which  provides  that  no  instrument 
required  by  law  to  be  stamped  shall  be  used  as  evidence  in  any 
court  until  a  legal  stamp  shall  have  been  affixed  thereto,  does 
not  apply  to  state  courts. — ^Frank  v.  Bauer  et  al.,  445. 

TAX  DEEDS: 

Evidence — Quieting  Title— Payment  of  Taxes — In  an  action  to 
quiet  title,  where  plaintiff  claimed  title  under  a  tax  deed,  evi- 
dence held  insufficient  to  sustain  a  finding  that  plaintiff  had 
paid  a  certain  sum  as  taxes  on  the  property  in  controversy. — The 
McKinley-Lanning  Loan  and  Trust  Co.  et  al.  v.  Vamey,  210. 

TAXES  AND  TAXATION: 

Railroads  —  Equity  Proceeding  —  Where  a  railroad  extends 
through  more '  than  one  county,  the  county  treasurer  cannot 
sell  the  entire  road  nor  any  part  thereof  for  delinquent  taxes, 
but  he  may  maintain  a  proceeding  in  equity  against  the  rail- 
road company  to  establish  and  enforce  the  tax  lien  against  its 
property. — Dobbins  v.  The  Colorado  &  Southern  Railway  Co.,  257. 

TRANSCRIPT  OP  RECORD:     See  APPELLATE  PRACTICE. 

TRUSTS  AND  TRUSTEES: 

Executors — Wills — Jurisdiction — ^Where  a  testator  left  his  res- 
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Iduary  estate  to  his  executors  to  be  by  them  held  and  managed, 
the  income  therefrom  to  be  paid  to  his  widow  and  two  sons  dur- 
ing their  natural  lives,  and  at  their  death  to  convey  said  estate 
to  his  grandchildren,  the  county  court  sitting  for  probate  pur- 
poses would  not  have  jurisdiction  of  an  action  by  the  grand- 
children against  the  executors,  the  widow  and  sons,  for  an 
accounting  for  losses  sustained  to  the  estate  by  the  willful  deple- 
tion thereof  by  said  executors  illegally  paying  out  the  principal 
of  the  estate  as  the  income  thereof,  but  such  action  was  properly 
brought  in  the  district  court. — Currier  et  al.  v.  Johnson  et  al.,  94. 

Bills  and  Notes — ^Where  a  promissory  note  held  in  trust  was 
by  the  trustee  placed  in  the  hands  of  an  attorney  for  collection, 
the  trust  would  follow  the  money  so  collected,  and  the  attorney 
making  the  collection  could  not  apply  the  same  on  an  individual 
Indebtedness  of  the  trustee. — Bottom  v.  Barton,  319. 

Bills  and  Notes — Evidences-Evidence  examined  and  held  sulfi- 
cient  to  sustain  a  finding  that  a  promissory  note  was  held  in 
trust,  and  that  one  who  received  the  note  from  the  trustee 
received  it  for  collection  and  not  as  a  bona  fide  holder  for  a 
valuable  consideration. — lb. 

VERDICTS: 

Practice — Instructione — Plaintiff  sued  defendant  for  a  certain 
sum  due  on  an  individual  account,  and  defendant  counterclaimed 
for  a  greater  sum,  claimed  to  be  due  on  a  partnership  account- 
ing. The  court  directed  the  Jury  to  find  for  plaintiff  the  sum 
claimed  in  his  complaint,  and  that  if  they  found  for  defendant 
on  his  counterclaim  they  should  assess  his  damage  not  to  exceed 
the  sum  claimed  in  the  counterclaim.  The  Jury  returned  a  ver- 
dict for  defendant  for  the  full  amount  claimed  In  the  counter- 
claim. Held,  that  the  verdict  was  not  in  accordance  with  the 
instructions,  but  for  a  larger  sum  than  the  instructions  per- 
mitted. That  under  the  instructions  the  Jury  were  not  permitted 
to  find  for  defendant  a  greater  sum  than  the  amount  claimed 
in  the  counterclaim  less  the  amount  sued  for  in  plaintlff*s 
complaint. — Smith  v.  Morrison,  154. 

Bills  and  Notes — ^In  an  action  upon  a  promissory  note,  where 
the  only  issue  was  as  to  the  delivery  of  the  note,  the  fact  that 
in  a  verdict  for  plaintiff  the  jury  omitted  to  find  the  amount  of 
the  recovery,  worked  no  prejudice  to  defendant. — ^Buzanes  v. 
Frost,  388. 

Juries — Verdict  by  Three-fourtha— Constitutional  Law — Instruc- 
tions— Waiver — ^Where  a  party  to  a  civil  action  requested  the 
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court  to  instruct  the  Jury  that  three-fourths  of  their  number 
might  return  a  verdict,  he  cannot,  In  the  appellate  court,  object 
to  such  verdict  on  the  ground  that  the  statute  authorizing  three- 
fourths  of  the  number  of  Jurors  to  return  a  verdict  Is  uncon- 
stitutional.— Hugus  &  Co.  V.  Hardenburg.  464. 

Appellate  Practics — Evidence — ^The  verdict  of  a  Jury  upon  con- 
flicting evidence,  is  conclusive  on  the  appellate  court. — House  v. 
Johnson,  524. 

WARRANTIES: 

Contracts — ^Where  a  written  contract  contains  certain  express 
warranties,  no  other  or  further  warranties  will  be  implied  by 
law. — ^The  Oil  Creek  Gold  Mining  Co.  v.  Fairbanks,  Morse  & 
Co.,  142. 

Contracts — Particular  Purposes — ^Where  a  known,  described 
and  definite  article  is  ordered  of  a  manufacturer,  and  Is  actually 
supplied  as  ordered,  there  is  no  implied  warranty  that  It  will 
answer  the  purpose  of  the  buyer,  although  It  was  ordered  for  a 
particular  purpose. — lb. 

Conveyances — Breach  of  Covenant — Notice — ^In  an  action  upon, 
a  breach  of  covenant  of  warranty  in  a  deed,  where  the  court 
found  as  a  matter  of  fact  a  breach  of  such  covenant,  it  was 
error  to  dismiss  plaintiff's  action  on  the  ground  that  plaintiff 
had  notice  of  defendant's  want  of  title,  and  that  if  defendant  was 
guilty  of  fraud,  plaintiff  was  not  deceived  thereby. — Bailey  v. 
Murphy  et  al.,  310. 

Life  Insurance — Appllcation-^Where  an  application  for  life 
Insurance  over  the  signature  of  the  applicant  concluded  with  the 
following  agreement:  "I  also  agree  that  all  the  foregoing  state- 
ments and  answers,  as  well  as  those  that  I  make  to  the  com- 
pany's medical  examiner  In  continuation  of  this  application,  are 
by  me  warranted  to  be  true,  and  are  offered  to  the  company 
as  a  consideration  for  the  contract,  which  I  hereby  agree  to 
accept  as  issued  by  the  company  in  conformity  with  this  appli- 
cation," and  the  policy  issued  thereon  provided  that,  "in  con- 
sideration of  the  application  for  this  policy,  and  all  statements 
made  therein  and  to  the  medical  examiner  *  *  *  all  of 
which  are  made  a  part  of  this  policy,"  the  company  promised  to 
pay  the  amount  of  the  insurance,  the  warranties  in  the  applica- 
tion were  a  part  of  the  contract  of  Insurance,  and  if  any  state- 
ment in  the  application  warranted  to  be  true  was  untrue,  no 
recovery  can  be  had  on  the  policy. — ^Webb  et  al.  v.  The  Bankers' 
Life  Insurance  Co.,  456. 
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Same— Where  an  application  for  life  insurance  warranted  the 
truth  of  the  statements  and  was  made  part  of  the  contract  by 
the  policy,  and  one  of  the  statements  warranted  to  be  true  was 
that  the  applicant  had  never  been  declined  or  postponed  by  any 
life  insurance  company,  the  untruth  of  such  statement  would 
defeat  the  policy,  notwithstanding  the  applicant,  at  the  time,  in 
good  faith,  believed  it  to  be  true,  a  former  application  to  another 
company  having  been  declined  because  of  a  refusal  of  the  appli- 
cant to  permit  the  medical  examiner  to  complete  his  examination, 
which  the  applicant  supposed  withdrew  his  application. — lb. 

WATER  RIGHTS: 

Abandonment — An  abandonm«,nt  of  a  water  right  occurs  when 
the  party  in  possession  of  such  right  deserts  it  without  any 
intention  to  reclaim  it,  and  such  intention  is  not  shown  by  mere 
nonuser  or  failure  to  maintain  it.  A  failure  by  owners  of  water 
rights  to  contribute  towards  repairs  upon  the  ditch,  and  the 
fact  that  such  owners  for  several  years  did  not  use  their  full 
share  of  water  and  one  year  used  none,  would  not  alone  prove 
abandonment. — Butterfleld  v.  O'Neill  et  al..  7. 

Appropriation — Where  several  parties  were  the  owners  of  the 
shares  of  the  capital  stock  of  a  ditch  company  which  they 
acquired  from  the  company,  the  original  appropriator  of  the 
water  rights  of  the  ditch,  and  the  shareholders,  were  entitled  to 
a  proportionate  share  of  the  water  flowing  in  the  ditch,  the  fact 
that  one  of  the  shareholders  for  several  years  contributed  more 
than  his  share  towards  maintaining  the  ditch  and  appropriated 
therefrom  more  than  his  proportioqal  share  of  the  water  was 
not  such  prior  appropriation  of  the  water  as  would  give  him  a 
prior  right  to  the  water  over  other  shareholders. — lb. 

Tributariea — ^A  tributary  to  a  stream  which  a  prior  appropriator 
of  water  from  the  stream  would  be  entitled  to  prevent  a  subse- 
quent appropriator  from  diverting,  is  not  limited  to  a  running 
natural  surface  stream  which  empties  Into  the  stream  from 
which  the  appropriation  is  made. — The  Ogllvy  Irrigating  and 
Land  Co.  v.  Insinger,  380. 

Tributary  Sources— Pleading — In  an  action  by  a  prior  appro- 
priator of  water  from  a  stream  to  restrain  a  subsequent  appro- 
priator from  diverting  waters  which  contributed  to  the  supply 
of  the  stream,  a  complaint  which  alleged  that  the  water  diverted 
by  defendant  consisted  of  (1)  waste  and  seepage  water  arising 
under  certain  land,  (2)  drainage  water  from  said  land  coHected 
by  drainage  ditches  and  discharged  into  the  stream,  (3)  sewer 
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and  waste  water  from  a  city  sewer,  (4)  waste  and  seepage  water 
from  the  lateral  ditches  of  an  irrigation  canal,  and  (5)  waste  and 
seepage  water  from  a  mill  power  canal,  and  that  prior  to  the 
diversion  of  the  same  by  defendant  all  the  water  from  the 
enumerated  sources  was  discharged  into  the  stream  above  plain- 
tiff's headgate  and  contributed  to  the  supply  thereof,  sufficiently 
alleged  the  diversion  of  tributary  waters  of  the  stream  to  make 
the  complaint  good  as  against  a  general  demurrer  on  that 
ground. — lb. 

Percolating  and  Drainage  Water — Pleading — In  an  action  by 
a  prior  appropriator  of  water  from  a  stream  to  restrain  a  subse- 
quent appropriator  from  diverting  the  tributary  waters  of  the 
stream,  if  the  defendant  relies  upon  the  defense  that  he  has 
appropriated  only  percolating,  drainage  and  seepage  waters 
which  he  has  acquired  a  right  to  under  section  2269  Mills*  Ann. 
Stats.,  such  defense  must  be  presented  by  answer,  and  cannot 
be  raised  by  demurrer. — lb. 

WILLS: 

Trusts  and  Trustees — Executors — Jurisdiction — ^Where  a  tes- 
tator left  his  residuary  estate  to  his  executors  to  be  by  them 
held  and  managed,  the  income  therefrom  to  be  paid  to  his 
widow  and  two  sons  during  their  natural  lives,  and  at  their 
death  to  convey  said  estate  to  his  grandchildren,  the  county 
court  sitting  for  probate  purposes  would  not  have  Jurisdiction 
bf  an  action  by  the  grandchildren  against  the  executors,  the 
widow  and  sons,  for  an  accounting  for  losses  sustained  to  the 
estate  by  the  willful  depletion  thereof  by  said  executors  Illegally 
paying  out  the  principal  of  the  estate  as  the  income  thereof, 
but  such  action  was  properly  brought  in  the  district  court. — 
Currier  et  al.  v.  Johnson  et  al.,  94. 
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